


TREATISE OF THIVXAW 


jllcrctiant anti $camcn. 


IN FIVE PARTS: 

I.— OF THE OWNERS OF MERCHANT SHIPS. 

II OF THE .PERSONS EMPLOYE!! IN THE NAVIGATION OF 

MERCHANT . SHIPS, AND THE CONVEYANCE OF PAS- 
SENGERS THEREIN. 

Ill OF COLLISION. 

IV.— OF THE CARRIAGE OF GOODS IN MERCHANT SHIPS. 

V OF THE WAGES OF MERCHANT SEAMEN. 


♦ 

BY CHARLES, LORD TENTERDEN,. 

;.ATR <‘1111 F JUSTICE OF ENGLAND. 


dtjrti) HfWtum, 

BY. WILLIAM' SHEE, 

SERJEANT AT LAW. 


LONDON : 

SAUNDERS AND BENNING, LAW BOOKSELLERS, 

(successors to J . WITTER WORT II and son) 

43, FLEET STREET. 


1840. 



I.ONHON : 

PRINTED BY HAYNK.K A^JD DODOES, 

10W. Fetter Lane, Fleet Street. 



TO THE RIGHT HONORABLE' 

JOHN HENRY, LORI) TENTERDEN, 

BARON TENTERDEX, • OF HENDON, 

IN THE COUNTY OF MIDDLESEX, 

THIS EDITION 

OF THE 

TREATISE OF THE LAW 

OF 

MERCHANT SHIPS AND SEAMEN, 

is, (with permission) inscribed 


HIS MUCH OBLIGED SERVANT, 

* 


WILLIAM SHEE. 




ADVERTISEMENT TO THIS EDITION. 


In presenting this Sixth Edition of Lord Tenterdeiis Treatise 
on the Law of Merchant Ships and Seamen to the profession, 
some explanation of the manner in which I have attempted to 
execute it may reasonably be expected from me. 

The alterations which have taken place in the Statute Law, 
and the great number of cases decided since the publication of 
the last edition, have rendered corresponding changes in the 
text, and some increase in the size of the work unavoidable. 
My constant endeavour has been to preserve the design and 
the arrangement of the original author. Retaining the very 
words in which J.he general principles of the law were laid 
down in former editions, I have sought to apply and illustrate 
those principles, by what seemed to me, apposite references to 
recent decisions, employing almost always for that purpose, the 
language of learned J udges, and often of Lord Tenterden himself. 

Where it has been impossible to observe this method, a little 

attention on the part of the reader wjll protect him from -the 

inconvenience of mistaking, wha\ is now for the first time printed, 

for the work of the late Chief Justice. All that has been added 

by me, is preceded and followed by a mark §. Referring, as such 

new matter generally does, to recent decisions, or recent Acts of 

Parliament, that precaution was scarcely necessary. Those who 

a 
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are familiar with^he last edition* may remember that neither 
the language nor the name of any Judge who sat on the bench 
after Lord. Ellenborough! s resignation, are to be found in it. I 
have thought that the judgments of Lord Tenterden , of his 
colleagues and successors* might properly be introduced by me, as 
those, of Lord Mansfield , Lord Kenyon , Lord * Ellenborough , and 
Lord Stowell were in the earlier editions of the work. It is rarely 
possible* by a mere abstract, to do justice to judicial decisions 
in which the doctrines* of the Civil and Maritime Law, as 
modified by the Statute and Common Law of this country are 
expounded and applied. I was anxious to impair as little as 
possible, the authority of the text, and with that view, have 
sometimes thought it better to transcribe from the judgments 
of the Courts, passages which might suffer by abridgment, and 
which no alteration could improve. 

To the Chapters on Collision, and the Conveyance of Passen- 
gers, to a great part of those on the Owners of Ships, on the 
Behaviour of Master and Mariners, Conveyance by a General 
Ship, Demurrage, and the Dissolution of Contracts, the reader 
will extend no more confidence than the authorities therein 
cited may appear to warrant. 

In the works of modern European writers with which I am 
acquainted, I have not found much, that could usefully be added* 
to Lord Tenterden! s exposition in this Treatise* o£ the Maritime 
Laws of Foreign Natipns. For the Law of the United States of 
America* where a knowledge of it appeared likely to interest* or 
be useful to an English reader* occasional reference has been 
made to Mr. Justice Story's Notes to the American Edition of 
this work* the Commentaries of Chancellor Kent , and, under the 
guidance of those learned J udges, to tht American Reports. 

m 

The Statutes now in force relating to the subject of this 
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Treatise, and a few additional forms of practical utility are 
inserted in the Appendix. In the Addenda will be found two 
important cases decided in the Court of Exchequer, and which 
have not yet been reported* (a) 

To the anonymous author of ^the articles on Mercantile Law, 
in the Law Magazine , to which I have frequently had recourse, 
and always with advantage, I am anxious to express my 
acknowledgments. Much valuable matter would, I fear, have 
escaped my attention, but for his previous learning and research. 

It were too long to acknowledge my obligations to my friends 
in the profession, from whose kindness I have received assistance. 
1 have endeavoured to employ it usefully, and shall be much 
gratified, if I should not in their opinion, have altogether failed. 

THE EDITOR. 


(a) Arthur v. Barton ^* bn the authority of the master of the ship to bind the owners 
for money borrowed by him in England, and Lucey v. Ingram > on the construction of 
the General Pilot Act. 




PREFACE 


TO THE FIRST EDITION. 

• — • — 

Considering the great importance of every branch of law 
relating to Maritime Commerce, it is a matter of surprise that no 
treatise on the subjects discussed in the following sheets should 
have been written by any member of the profession of the law for 
a very long period of years. It is now more than a century since 
the first publication of the work of Molloy , the only English 
Lawyer, who has written on these matters. During that period 
the law of the country has grown up with its commerce ; many 
interesting points have been argued by able and eloquent Ad- 
vocates, and decided by learned and enlightened J udges ; and 
some very important regulations have been introduced by the 
Legislature : but very little of useful addition has been made to 
the collection of Molloy , either by the subsequent editors of his 
treatise, or by the other authors, who have ^written on the same 
topics. Yet the absence of a general and established code’of 
Maritime Law, which almost every other European nation pos- 
sesses, seems to render a collection of the principal ppjnts of that 
law peculiarly necessary both for English merchants and English 
lawyers. On the subject* of .Insurance, this has been already 
effected. In the present Treatise an attempt is made to supply 
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the defect in some other branches. And .in order to render the 
work as generally useful as the nature of it will allow, great care 
has been taken to avoid .the use of technical phrases, wherever 
the form and manner of legal proceedings are not the principal 
points of consideration. The reader, who is of the profession of 
the law, may, I fear, sometimes be disgusted at this ; and at other 
times censure the awkward expressions substituted for the lan- 
guage, to which his ear is familiar. The only excuse that can 
be offered for the latter fault, is the difficulty of expressing ideas 
to which the mind is habituated, in any other words than those 
to which we are accustomed: a difficulty, of which the con- 
versation of all persons, who are engaged in any art or science 
furnishes daily experience. 

The treatise now offered to the public is compiled, not only 
from the text writers of our own Nation, and the reporters of the 
decisions of our own Courts, but also from the books of the Civil 
Law, and from such of the maritime laws of foreign nations, and 
the works of foreign writers, as I have been able to obtain a 
knowledge of. A few decisions of the House of Lords are quoted 
from the printed statements delivered by the contending parties 
and the Journals of the House. Some judgments pronounced by 
English J udges are also introduced, which have not hitherto been 
made public ; for the most valuable part of these I am indebted 
to Mr. Justice Lawrence , and particularly for the cases of Parish 
and Crawford , Appleby and Pollock, and Day and Searle : the 
case of Mackrell against Simond and Hankey was communicated 
to me by the late Mr. Justice Butter , who, when at the bar, 
argued it .on behalf of the defendants ; the rest are cited from 
notes taken by myself or my professional friends. Indeed I am 
indebted to my friends not only for assistance of this kind, but 
also for the loan of scarce books, the correction of some errors. 
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and the suggestion of many valuable hints for the improvement of 
the work. Of the assistance thus afforded me I shall ever enter* 
tain the most grateful remembrance,' and my reader 'will expe- 
rience the advantage in many parts of this book. 

The Ordinances most frequently quoted are*lhose of Oleron 
and Wisbuy, the two Ordinances of the Hanse-Towns, arid the 
Ordonnance de la Marine du Mois d’Aoust 1 681. The Ordi- 
nances of Oleron and Wisbuy and the first Haneeatic Ordinance 
are in the hands of every lawyer : and* whenever the Hanseatic 
Ordinance is mentioned generally, the reader will understand this 
to be spoken of. The Hanseatic Ordinance of the year 1614 
was published with a Latin translation and commentary by 
Kuricke in a small quarto at Hamburgh in the year 1677. This 
book is very scarce in this country : the Ordinance itself is 
arranged and divided, and contains some additional regulations ; 
which however are little more than a detail of the principles 
comprised in the first Ordinance. Reference is also occasionally 
made to such other foreign Ordinances as are to be found in the 
second volume of Magens's Essay on Insurances. I have often 
lamented my inability to consult the earliest maritime code of 
modern Europe, the Consolato del Mare. There is an old 
French translation of this body of laws, but I could never meet 
with it, and I am ignorant of the Spanish and Italian languages. 
Whenever therefore I have referred to this code, the reference 
is taken from the work of some other author ; and it is made for 
the purpose of giving an opportunity of consulting the original to 
those, whose superior attainments enable them^o to do. The 
Ordinance of Louis the Fourteenth is quoted froni*tbe edition 
published with a most Iqarned and valuable commentary by Valin , 
in two volumes quarto, at Rochelle, in the year 1766, and is cited 
by the name of the French Ordinance. An English translation of 
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the whole of thi# Ordinance is ‘contained in a book called “ A 
general Treatise of the Dominion of the Sea, and a complete 
Body of S^a Laws,” published in quarto, in the early part of the 
last century. The translation is divided into sections, and not 
like the French of Valin, into books and titles; but the subjects 

t 

and articles of the sections in the English are the same as those 
of the titles in the French ; and as the latter are always cited in 
the notes to this treatise, recourse may be had to the English 
translation with very little difficulty. If the reader should be 
offended at the frequent references ' to this Ordinance, I must 
request him to recollect that those references are made to the 
maritime code of a great commercial nation, which has attributed 
much of is national prosperity to that code ; a ’ code composed in 
the reign of a politic prince ; under the auspices of a wise and 
enlightened minister ; by laborious and learned persons, who 
selected the most valuable principles of all the maritime laws then 
existing ; and which in matter, method, and style, is one of the 
most finished acts of legislation that ever was promulgated. 

The writings of some foreign authors are also occasionally 
cited, particularly the Notabilia of Roccus , and the treatises of 
Pothier and Emerigon . The Notabilia of Roccus are an abstract 
of the most useful points contained in the works of earlier authors, 
and in the Digest and Code of Justinian . Where this author is 
cited generally, the reference is to the Notabilia ’de Navibus et 
Naulo. The treatises of Pothier are remarkable for the accuracy 
of the principles contained in them, the perspicuity of their ar- 
rangement, and the elegance of their style. The treatise of 
Emerigon ^peculiarly valuable for its extent of learned research. 


* The esteem in which this Ordinance hks been held in France, is abundantly 
shewn by the little alteration that is made in the Code de Commerce of the year 1807. 




FIRST EDITION. 


xiii 


and the numerous and apt citations of the text^of the Civil Law, 
and of the Maritime Ordinances, the opinidns of former writers, 
and the adjudications of the Courts of Justice of his ojjm country, 
which are to be found in every part of it. 

It should be observed, however, not only of aH these treatises, 
but also of the Civil Law, and the Ordinances, without excepting 
even the Ordinance of Oleron (which being considered as the 
edict of an English Prince, has been received with peculiar atten- 
tion in the Court of Admiralty), that they have not the binding 
force or authority of law in this country ; and that they are here 
quoted, sometimes to illustrate principles generally admitted and 
received, sometimes to shew the opinion of learned persons, and 
the rule adopted in maritime nations upon points not hitherto 
settled by the authority of our own law ; and at other times to 
furnish information that may be usefuf in our commercial inter- 
course with foreign states. 

In the composition of this treatise, my object has been rather 
to arrange and illustrate principles, than to collect the decisions of 
Courts or the Acts of the Legislature. The cases therefore are, 
with few exceptions, stated in a concise manner ; and the clauses 
of Acts of Parliament are abridged, whenever an abridgment 
seemed likely to be as satisfactory to the reader as a transcript. 
Of the institutions of written law, the precise words are often 
necessary to a right understanding of the intention of the lawgiver. 
I should have saved myself much both of time and labour, if I 
had copied more and abridged less. 

There are few reported decisions of our Courts of Justice from 
which some useful principle may not be extracted^ and I have 
therefore searched th§ books of reports with much assiduity. 
Nevertheless, I am apprehensive that some valuable cases may 
have escaped my attention, and I shall feel myself greatly indebted 
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to any one, whowill point out to* me such omissions of this kind 
as may fall under hts notice, or acquaint me with any other 
defects or errors that he may observe. 

Relying on the kindness of those who may peruse the book 
with k friendly disposition to its author, and the candour of those 
who may look into it for the sake of information alone, I now 
offer it to the public, and to the profession of which I am a mem- 
ber, with a sincere desire that it may be found useful to both. 


Inner Temple, 
January 25, 1802 . 


C.. ABBOTT. 
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THE LAW 


OP 

ittircftant &tn?0 an* Seamen* 


PART I. 


CHAPTER THE FIRST. 

OF THE OWNERS OF SHIPS IN GENERAL. 

1. ONE or more persons may acquire the property of a Ship by 
building it at their expense, or by purchasing it of another, who 
has authority to dispose of it. Upon the death of the owner, his 
interest devolves upon his executors or administrators, his personal 
representatives. In the case of purchase, however, it is necessary 
that the person who takes upon him to sell should have power 
to do so : for although a sale of other goods by the person, who i9 
in possession of them, does in many cases vest the property in the 
buyer, even when the seller himself has neither property in them, 
nor authority to dispose of them, the same cannot take place with 
respect to ships, as there is no open market for the sale of them. 
Indeed this species of property appears from very early times to 
have been evidenced by written documents, and at present always 
is so, which other moveable goods rarely are ; and therefore the 
buyer has in this instance the means of ascertaining the title of 
any person, who offers to sell, and can seldom be deceived, 
except by his own fault. 

2 . The master of a ship possesses, as more fqjly appears in 
different parts of this Treatise, every power necessary for the 
employment and navigation of the ship; but he has not, unless in 
a case of extreme necessity, authority to sell the ship, and he is 
bound seriously and deliberately to try every other expedient to 
raise money, before disposing of the ship or any part of the 

B 
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CRrg6(a) 9 And 1 with a view probably to prevent the opportunity 
of fftMicU which the*allowance of this power to him might afford, 
setetal,4tf the foreign (b) ordinances expressly declare, that he 
nfiiili not sell the ship without a special authority for that purpose 
from the owners ; at the same time, however, authorizing him, in 
case of necessity, to borrow money upon the credit of the ship or 
its furniture, with the assent of his crew. And in conformity to 
these regulations, Sir Matthew Ilale , when Chief Baron of the 
Exchequer, is reported to have decided upon a (c) case referred 
to, and argued before him, that the sale of a ship by the master 
did not convey the property to the buyer, although the sale was 
made in a foreign country, in a case of inevitable danger, the 
ship and tackle being beaten and brbken, and no’ hope of saving 
any part of them, partly on account of the tempest, and partly on 
account of the barbarity of the inhabitants of the country, who 
carried off every thing that was cast on shore. Perhaps, how- 
ever, there might in this case be some circumstances, not noticed 
by the reporter, which might lead the learned Judge to doubt the 
absolute necessity of a sale, or to think the buyer a party to the 
misconduct mentioned in the book. In a case that came before 
the Court of King’s Bench on the subject of hypothecation, Lord 
Holt is reported to have said, “ The master has no authority to 
sell any part of the ship, and his sale transfers no property ; 
but lie may hypothecate”^/). And in a subsequent case (e), 
wherein Lord Chancellor Cowper decreed that the East India 
Company should pay to the owner of a ship purchased of the 
master at Batavia for their use by one of their agents, the 
difference between the real value and the sum paid to the master, 
with interest thereupon at the rate allowed in India (which 
decree was afterwards affirmed by the House of Lords,) his 
Lordship took notice that the sale of the ship teas not necessary : 
The transaction indeed was a gross fraud between the master and 
the agent of the Company, but without their privity. By the 
Consolato del Mare, the master is allowed to sell the ship, if 


(rt) Underwood r. Robertson, 4 Camp. 
138. 

(fc) Consolato, D. M. ch. 253. Laws 
of Oleron, art. 1 ; of Wisbuy, art. 13; 
of tho Hanse Towns, art. 57. French 
Ordinance, liv. 2, tit. 1. Du Capitaine, 
art. 19. Ordinance of Rotterdam, art. 


165. 2 Magens, 107. 

(c) Tremenhero v. Tresillian, l Sid. 
452. 

(d) Jbhnson v. Shippen,2 Lord Ra\m. 
984. 

(r) Ekins r. East India Company, 
1 P. NVms. 395. 2 Bro. Pari. Cases, 72. 




CIIAP. 


3 


Oicners of Ships. 

worn out by age (/). And it is said by oife of the earliest 
English reporters, that “ the master of a ship may in some cases 
sell the ship, although it does not belong to him, as in the case 
of famine (g), &c.” This author does not cite the decision of any 
Court as an authority for the observation. The exception, how- 
ever, of cases of extreme necessity rather fortifies than weakens 
the general rule ; and no person can safely purchase a ship of the 
master in any case which does not clearly fall within the principle 
upon which the exception is founded ; and such a case will 
rarely happen. And although the master be himself a part-owner 
of the ship, yet will not his sale thereof be good for more than 
his own part ; for the interest of part-owners is so far distinct, 
that one of them cannot disp&se of the share of another; whereas 
in articles of ordinary sale, one partner may in general transfer 
the whole property, if the transaction be without fraud. 

Since the publication of the first edition of this book, this 
power of the master has been a subject of judicial consideration 
in several Courts. The British ship Glamorgan , belonging to 
the port of London , was sent on a voyage from thence to Antigua 
and back ; she delivered her cargo at Antigua , took in her home- 
ward cargo, and sailed to Tortola to join convoy ; and arriving at 
Tortola in a leaky state, on the 16tli November, 1805, was there 
sold in the following month, under an order of the Vice-Admiralty 
Court, obtained on the application of the master for a survey, and 
a report of surveyors that the ship was totally unfit in her then 
state to proceed with her cargo, and that the expense of repairing 
her there would lie more than her value when repaired. The 
purchaser procured a new register for the ship at Tortola , and 
sent her from thence to Nevis , and there procured another new 
register, and sent her from thence to Grenada , where she took 
in a cargo, with which she arrived safely in London in July 1806. 
No fraud was found to exist in this sale, and the Court being of 
opinion that the sale could not be sustained under the authority 
of the Vice-Amiralty Court, it became material to consider 
whether it could be sustained as* a sale by the authority of the 
master. The Court appear to have thought that it could not ; 
but the point was not judicially decided, because the learned 
J udges were of opinion that, supposing the master was warranted 


(/) Cap. 253. 

(g) Jcnkm’s Centuries, p. 165. — Observation at the end of case 17. 

B 2 
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by an authority, express or implied, from his owner, to sell the 
ship in such a case, •still it was necessary that the forms pre- 
scribed by the Register Acts should be complied with : and 
nothing of this sort having been done, the original owner suc- 
ceeded' in his action against the purchaser (A). 

The American ship Fanny and Elmira (i) having been taken by 
the J)anes , and recaptured by a British sloop, Was claimed in the 
Prize Court of Admiralty on behalf of her original owners, who 
resided at New York , and also by a Mr. Ormshy , who had pur- 
chased her of the master at Sligo in Ireland , under the following 
circumstances. The ship having been damaged upon the rocks 
in Sligo Bay , the master caused her to be surveyed by persons 
whom he described as competent, but who do not appear to have 
filled any public station, and who reported that it would require 
1500/. to repair the vessel, a sum far exceeding her value, and 
that it would be for the interest of the concerned to have her 
sold. She was accordingly sold by public auction, and bought 
by Ormshy for 350/., who, by the master’s desire, paid part of 
the money into the hands, of the agents of the owner at Sligo , and 
carried the remainder to account between himself and the master. 
Soon after this purchase, Ormshy offered a fourth of the vessel to 
the master at the same price, provided he would consent to 
navigate her again as master ; this he agreed to ; the vessel was 
repaired at an expense of 800/., sailed to Riga , and was taken on 
her return from thence to Ijondon . The agents of the original 
owners declared they had done every thing in their power to 
prevent the sale, and had been ready to make any advances that 
might be found necessary. The learned Judge of the Court 
ordered the ship to be restored to the original owners, without 
prejudice to any rights which the proper Court of Justice in 
America might think Mr. Ormshy had acquired by the purchase. 
It is obvious, from the facts above stated, that this sale could not 
be justified on the ground of necessity. But the opinion of so 
very learned and enlightened a Judge on this subject in general, 
deserves the greatest attention, and ought to be made known as 
generally as possible, to prevent sales of this kind, which are so 


(h) Reid p. Darby, 10 East, 143. See Prinsep \uid Others, 10 East. 378. 
also as to the authority of the Vice- Ad- (») The Fanny and Elmira, Hicks, 
miralty Court, to order a sale on the Edw. Ad. Rep. 117. 
application of the master, Hunter v. 
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often injurious to the rights of the owners. “ Itf the first place/' 
he says, “ it must be shewn that there was a necessity, and then it 
remains to be considered whether it was such as by law would 
give the master a right to sell. That such a case jnay arise, I 
am not prepared to deny ; suppose, for instance, a ship in a 
foreign country, where there is no correspondent of the owners, 
and no money to be had on hypothecation to put her into 
repair. Under these circumstances, what is to be done? the 
ship may rot before the master can hear from his owners ; and 
therefore, if the necessity were clearly shewn, with full proof 
that every thing was done optimd fide , and for *tlie real benefit 
of the owners, the Court might be disposed to sustain a pur- 
chase so made:" And agaiti, “In a case of that description, 
I say, strongly put, where there was no ground for suspicion, 
although I do not know that such a power is given to the master 
by the general Maritime Law, yet, feeling its expediency, this 
Court would strain hard to support the title of the purchaser : 
but there must be the clearest proof of the necessity : it must 
be shewn not only that the vessel was in want of repair, but 
likewise that it was impossible to procure the money for that 
purpose.” 

Again, in an action brought on a policy of insurance on tl^ 
ship Lady Hanks , which had been sold by the master at the Isle 
of France , the jury having, in answer to the questions submitted 
to their consideration by the learned Judge at the trial, found, 
first, that the master appeared to have acted according to the 
best of his judgment; secondly, that the sale was conducted 
fairly and honestly ; and thirdly, that there was no necessity for 
the sale of the ship ; the verdict was entered for the assured for 
an average loss only, and not for a total loss with benefit of 
salvage, which the assured had claimed ( k ). 

It may be proper to mention in this place a case tried very 
soon after that which I have last cited, arising out of a sale of a 
part of the cargo made at the Cape of Good Hope by the master 
of a ship which had been wreclced there. The authority of the 
master to sell the cargo depends upon the same principles as his 


(A) Maebum v. Lcckic, tried before board the Lady Banks, afterwards re- 
Lord Chief Justice Dallas, Marcfe 5th, covered from the plaintiffs in this cause, 

1822. A printed report of this trial has. in an action for breach of duty, for not 

been published, by order of the committee delivering’ at their place of destination, 

for managing the affairs of Lloyd’s. The 1 Bing. 213. 

owners of part of the goods, shipped on 
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authority to selltthe ship. The goods in question were forty-two 
chests of indigo, which the purchasers sent to England , and which 
were found upon arrival here to be damaged. Several other 
chests which were on board were also saved and sold. The 
catalogue for sale described several of the packages of the indigo 
as being wet, but otherwise in good order, the chests were not 
opened before the sale. The master, acting under the advice given 
him at the Cape , thought a sale the best thing that could be done 
for all concerned, and no fraud or improper motive was imputed 
to him. The action was brought by the owner of the forty-two 
chests, nominally against the East India Company , virtually 
against the persons who had become the purchasers at the Cape . 
The sale of these goods under thesg circumstances being thought 
unnecessary , the plaintiffs obtained a verdict. A motion for a 
new trial was made in the ensuing term, but no rule granted (/). 

§The decision of these two cases is conformable to the opinion 
of the Court of King’s Bench, in the case of the Royal Assurance 
Company v . Idle 9 which was a writ of error brought on a judgment 
of the Court of Common JPleas (?w). 

This was covenant on a policy of assurance on freight and 
goods effected in the name of the plaintiff, and sealed with the 
common seal of the defendants. The jury found that there had 
been a partial loss as to the cargo, and a total loss upon the 
freight, and gave their verdict for the plaintiff, with damages for 
such total loss on freight, subject to the opinion of the Court 
upon a case of which the following is the substance : — 

The ship set sail from Quebec to London ,* being her port of 
discharge in the United Kingdom, and on her voyage down the 
river St. Lawrence having, by an unavoidable accident, struck 
the ground, she immediately sprung a leak. Tempestuous weather 
came on, and after every endeavour had been used to get the 
vessel into a place of safety, and when all the crew, with a number 
of men who had been procured from the shore to assist them, 
were exhausted by working at the pumps, and when there were 
six feet of water in the hold and the water still gaining fast upon 
the crew, it became absolutely necessary, for the preservation of 
the lives o,f the master and crew, to run the vessel on shore ; and 


(/) Freeman r. East India Company, The ‘motion for a new trial is reported 
tried before Lord Tenterden, April 17tli, ‘ in 5 Bam. & Aid. 617. 

1822. A printed account of this trial also (m) 3 Brod. A Bing. 151. 
was published with Maeburn r. JLeckic. 
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on the 21st November she was accordingly run afhore in Kamour - 
aska Bay , about ninety miles below Quebec . # She took the ground 
upon the outside of a reef of rocks at the entrance of the bay, and 
the ship being situate in the tide way, and immoveable, was. there 
exposed to the full force of the River St. Lawrence , and. in the 
way of the drift in floating down the same, which was then begin- 
ning to form in great masses. 

On the ggnd November the master went to Quebec and 
acquainted two of the owners, resident there, with his misfortune, 
and after his return caused two surveys to be made of the ship by 
persons of competent experience and skill ; alid it being the 
opinion of the surveyors, that she lay in* a situation of imminent 
peril of being carried away* and destroyed by the ice ; and that 
it was prudent, and for the benefit of all concerned, to sell her 
and her cargo as soon as possible ; he accordingly, under the di- 
rection of a part-owner of the ship and cargo, and agent at Quebec , 
for the owners thereof, did proceed to a sale of the ship and cargo 
by public auction at Quebec , at which sale the part-owner attended. 

The jury found that the master had acted throughout the 
whole transaction fairly and bond Jule for the benefit of all 
concerned ; and that the sale was honestly, fairly, and properly 
conducted and directed with a view to the interest of all parties 
concerned. 

The ship, contrary to all reasonable expectations, survived the 
winter of 1810, and in the spring of 1811 was, at a great expense, 
floated and carried up to Quebec by the purchasers thereof, and 
after being repaired at an expense of £546. 6s. 2d., currency, 
performed a voyage to England in the summer of 1811 and 
brought a full cargo. 

The special case was afterwards turned into a special verdict, 
and upon the* facts above stated the Court of Common Pleas held 
that the master* was justified in making the sale ( n ) ; but the case 
being afterwards brought by writ of error before the Court of 
King’s Bench, that Court called on the Counsel for the defendants 
in error to point out how it appeared by the special verdict that 
the sale was necessary, and after hearing some observations from 
him to show that the necessity was to be inferred from the finding 
of the jury, expressed a clear opinion that the necessity did not 
appear, and awarded a venire de novo for the purpose of trying 
whether it existed or not. 


f n) fl Taunt. 7.V>. 
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In the subsequent case of Reid v. Bonham (n), the jury having 
expressly found that, the captain had a justifiable cause of selling 
the ship, the Court of Common Pleas refused to disturb the 
verdict, although the circumstances relied upon to shew the 
necessity of sale, were certainly much less urgent than those 
whiqh the Court of King’s Bench had in the previous case deemed 
insufficient. But one very learned judge differed from the rest 
of the Court, and wished the finding of the jury to be reconsidered. 

“ First,” said Mr. J ustice Richardson, “ as to the necessity of 
sale, it is certain the assured has no right to sell except in a 
case of strong ilecessity ; perhaps he is not confined to a case 
of physical necessity, bift the necessity must be such as would 
induce a prudent man even uninsured to sell. What then was 
the necessity here? The captain contents himself with 12001. 
when he had 12,000/. at stake, so that, if he had been unin- 
sured, the loss must have been 10,800/., with the exception of 
the amount for which the ship’s stores might have sold ; whereas, 
the loss would have amounted to no more than 5000/. if the 
ship had been repaired at that expense, and had completed 
her voyage. There was r , it is true, some difficulty in raising 
money, Calcutta being an expensive, though a good place 
for repairs, and the captain attempted, without success, Ur 
borrow on hypothecation of the ship, but he never offered to 
hypothecate the cargo, as he ought to have done. It appears 
a strong thing to say, that he would have sold the ship for 1200/. 
if he had been uninsured. My Lord Chief Justice, and my 
learned brothers seem to think that the jury have concluded 
this point. That the captain acted honourably, there can be 
no doubt, but I should wish it to be again considered, whether 
he acted for the benefit of all concerned.” This opinion of Mr. 
Justice Richardson is consistent with the principle of all the 
decisions above cited, and probably the case of Reid v. Bon- 
ham would now be considered as of slight authority (o). 

* 

* 

c 

(i») 3 Brod, ft Bing. 147. his judgment, is not cited in the previous 

(e) The case of 1 Idle t>. Royal Ex* editions of this work. The course pur- 
change Assurance Company, was decided sued by the Court of Riqgh Bench when 
In the interval between the resignation of Idle e. The Royal Exchange Assurance 
Chief Justice Gibbs and the promotion of Company, came before it in error, was 
Mr. Justice Richardson to the bench of mentioned in the argument of Reid v. 
the Court of Common Pleas. The case Bonham, but not adverted to in the judg- 
of Milles v. Fletcher, 1 Dougl., on which ment of the Court. 

Chief Justice Dallas principally relies in 
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In a more recent case, of Robertson v. Cktfke (p),. in which 
the Court of Common Pleas considered a # sale by the captain 
justifiable, it appeared, that the ship having been so shattered in 
a storm, that the expense of repairing her would have exceeded 
her original value, was sold bond fide for the benefit of $11 con- 
cerned, and being brought by the purchasers to a place where 
she might have been completely repaired, had it been deemed 
advisable, was there broken up. Lord Gifford, C. J., in deliver- 
ing the judgment of the Court, said, “ This principle may be 
clearly laid down, that a sale can only be permitted in case 
of urgent necessity, that it must be bond fide; for the benefit 
of all .concerned, and must be strictly watched. Nothing can 
now impeach the correctness of this principle, and the only 
question here is, did the evidence establish that urgent neces- 
sity ? The jury have come to the conclusion that it did, and 
after hearing the notes of the learned judge who presided, I 
am of the same opinion. It is not disputed that the sale was 
bond fide ; and it is clear that it was for the benefit of all con- 
cerned. I agree that it is not sufficient to shew that the sale 
was bond fide, and for the benefit of dll concerned, unless it be 
also shewn that there was urgent necessity for its being resorted 
to, but that having been satisfactorily proved in the present 
instance, the verdict cannot be disturbed on that ground.” 

This doctrine, that necessity alone can justify the sale of a ship 
by its master, and sustain the title of a purchaser from him, is in 
strict conformity with the laws of other maritime nations. In 
France, the rule is, that the master cannot sell his ship without 
a special authority from his owners, unless it be so damaged, as 
to be no longer capable of navigation (?). In the United States, 
the decisions of our Courts have been maintained ; and it has been 
held, that in* cases of extreme necessity the master may sell in 
a foreign country, but not in the country where his owner lives (r). 

What circumstances of distress or damagb will constitute such 
a case of urgent necessity as may enable a master to convey, to 
a purchaser an indefeasible title to his* ship, it is more ’difficult 
to determine (*). A learned writer has cited with approval the rule 


(p) Robertson v. Clarke, 1 Bing* 446. R. 160. 

(?) PardessuB Cours de droit* Com- (s) See the Law Magazine, No. 27, 
merdale, part 3, tit. 1. • art. 3. Mercantile Law. 

(r) Scull e. Briddle. 2 Wash. Cir. 
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suggested by Mf. Justice Richardson, when at the bar, in the 
case of Reid v. Darby . “ So long as the subject matter which 

the master is entrusted to navigate continues as a ship, and 
capable of navigation with such * repairs as are to be had, he 
cannot sell ft ; he can only sell the materials when it is broken 
up, or become a mere wreck.” Cases may, perhaps, occur in 
which this rule would be considered too strict but it is one to 
which all prudent purchasers will find it their interest to attend. § 

In foreign countries, attempts have been made to evade the 
effects of these restrictions, by procuring a sentence of condemna- 
tion and sale of "a ship as unfit for service, from some Court or 
judge having jurisdiction in maritime affairs. In France , such 
condemnation is required, and is deemed sufficient to protect the 
title of a bond fide purchaser, even when obtained by the fraud of 
the master, against whom the owners must seek their remedy (*). 

§ Lord j Stowell, in the case of the Fanny and Elmira 9 above 
cited, speaks of an appeal by the master to such a Court for 
authority to sell in terms of approval. “ There is a very con- 
venient practice, which obtains in the Courts of Vice-Ad- 
miralty in the West Indies , where the fact of distress being 
proved, the transaction is not left to the master, but a sale is 
ordered under the superintendence of the Court itself.” And 
again, in the case of the Warrior ( t ), a cause of possession, in which 
he refused to restore to the real owner, a ship, which, after in- 
effectual attempts to obtain money for necessary repairs, was sold 
by the master under the order of the Vice- Admiralty Court of 
the Mauritius , the same learned judge observed, “ What is the 
master to do ? Common sense, as well as the law, points out 
that he should, in the first place, apply to the agent of the 
owner, which it appears he did. If the agent cannot or 
will not assist, and if himself and his owner are without any 
other friends who are ready to come forward and furnish him 
with the necessary supplies, what can be done better than make 
application to the Court of Admiralty ?” (u) $ But no such juris- 
: — _ 

(«) Pttrdessus CJpurs de droit Com- ou maitre no s’aviso pas do vendre 'son 
merciale, vol. 3, tit. “ De l’acquisition navire, mais quand il veut s’en dfcfaire, 

des na vires.” * il trouvc ais£ment le secret de le faire 

(*) 2 Dodson’s Admiralty Reports, 288. condamnejr, du rooms y en a-t-il as9er 

(it) The convenience of this practice d’exemples pour qu’on puisse penser sans 

may well be doubted from Valin's ex- jugement temeraire qui’l y a cu des na- 
pcricnce of its effects : “ Un capitainc vires condanmes qui nc meritaient pas de 
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diction is known to the law of England . Th^ condemnations, 
as they are called, sometimes made abroad, upon the survey and 
report of captains or carpenters, have no binding force in this 
country, but the fact, upon which they profess to be founded, may 
be again litigated by the parties interested in disputing it. a This 
was successfully done at a trial before the late Lord Ellenborqugh , 
in a case (e?) of which it will be proper to detail the circumstances, 
as there is too much reason to fear that similar practices not un- 
frequently take place. The owners of the ship Grace sent her to 
Jamaica , under the command of one Cook , with a cargo consigned 
principally to M'Anuff and Cunningham , and with orders to 
follow their directions in respect to his loading back, and to 
apply to them for money for* the use of the ship. On the 23rd 
of February , 1802, after the discharge of her cargo, the ship was 
driven on shore at Rio Bueno in Jamaica , in a gale of wind. 
The master applied to Cunningham , who resided at Montego Bay, 
for advice in this emergency, and on the 27th February , made 
the usual protest. On the same day, the deputy naval officer at 
Montego Bay directed his warrant to four masters of ships, desiring 
them to examine the Grace , and make* a return upon oath of her 
state and condition. They reported that they had been on board, 
and found the ship settled in a sand bank four feet, with a bank 
of sand between her and the sea of twice her length, and not more 
than two feet water on the sand bank ; and that they were there- 
fore unanimously of opinion, from the great expense that would be 
incurred in attempting to get her afloat, and the little chance of 
succeeding therein, that it would be most for the advantage of the 
underwriters, and all others concerned, to sell the ship as she 
then lay, with all her materials, to the best bidder. Cunningham 
advertised the ship for sale by auction, as a wreck ; he acted as 
auctioneer, and charged his commission, and she was sold on the 
15th of March, to owe Dunn, for 12102. Jamaica currency, about 
8642. sterling. One of the surveyors attended, and bid at the 
sale. Dunn sold the vessel to Robert Moulton, a brother of one 
of the defendants, who, upon his,oath of 'ownership, and surrender 
of* her register, obtained a new register at Jamaica, and trans- 


l’etre, mais quand il n*y a pas de prcuve de (r) Hayraan and Others v. Moulton 
la friponnerie il n’y a pas moyen de la and Others, Sitt. at Guildhall, Nov. 1 , 
punir. — Valin. Comm, sur TOrdonnance, 1803. There is a report of this case in 
liv. 2, tit. 1, art. 19. 5 Esp. N. P. C. p. 65. 
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ferred her there to the three defendants, one of whom was one of 
the four masters by^whom she had been surveyed. The vessel 
was got off the sand with considerable difficulty, but very little 
injured, and after some slight repairs returned to England with 
a cargo.. The deputy naval officer here mentioned, is the deputy 
of an officer appointed by the governors of our colonies and plan- 
tations, to receive an account of ships and their cargoes upon their 
arrival there (tv). The ship had cost 3700Z. before she left 
England, and was little more than three years old. 

The owners being dissatisfied with this sale, brought the pre- 
sent action to try its validity ; and, at the trial, it appeared by 
the evidence of Cook, and of three of the masters who had sur- 
veyed her, that they had paid very little attention to the ship 
itself, which was never pumped before they made their report; 
but they swore that they thought a sale the most prudent step to 
be taken, on account of the difficulty, expense, and hazard of 
removing her from her situation, and the little resources that 
Cook had for such a purpose. The plaintiffs contended, that 
the master of a ship could not dispose of her in any case; or 
that, admitting him to have this power in a case of absolute ne- 
cessity, such necessity did not exist in this instance, and the 
whole transaction was a gross fraud. 

The Chief J ustice, Lord Ellenborough , offered to reserve the 
question of the master’s power to sell under any circumstances, 
for the consideration of the Court, if the verdict should render 
that point material ; and stated his own opinion to the jury to be, 
that although the master had no general authority to sell, he had 
an implied authority, in cases of extreme necessity, to act for the 
benefit of the concern, exercising a sound discretion, such as the 
owner himself would exercise if he were upon the spot ; and that 
in extreme cases, and extreme cases only, he had power to sell, 
as in the instance of a wreck which could not be got of£ and 
ought not to be left to perish absolutely. And he desired the 
jury to consider, whether in this case there was such a necessity 
as would have induced the owner himself to sell if he had been 
present ; and, i if they thought there was such a necessity, then, 
whether the sale in this instance was fraudulent ? The jury found 
a verdict for the plaintiffs. 

In the course of the trial no regard wa& paid to the authority 


(*>) IS Car. 2, c-. 7, s. 8 , and 7 A 8 Wa. 3, c. 22, s. 5. 
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of the deputy naval officer, whose situation certainly gives him no 
manner of jurisdiction on such a subject, commenting upon 
the evidence, the Chief Justice adverted particularly to the cir- 
cumstance of one of the surveyors having bid at ttye sale, and 
another become a purchaser before the ship left the island ; and 
observed, that it might be a useful lesson to teach such persons, 
that by accepting the office of surveyor, they elected, not to become 
purchasers, or to derive any benefit from a sale. 

And at a subsequent trial of an action (a?), brought to recover 
the value of a ship, which had been in like manner condemned 
and sold at Tobago , as incapable of repair, and fh which also the 
plaintiff succeeded, his Lordship said*, that he considered a 
proceeding of this sort, not as the sentence of a Court pronounced 
for the captors of a captured vessel, but rather as the inquisition 
of a Sheriff, for the purpose of information to those, who under 
certain circumstances have the power of selling the ship. Such 
an inquisition is not conclusive upon the party whose property is 
in question. 

In the case of the ship Grace , the sale was considered to be 
fraudulent ; but in those of the ship * Glamorgan , and the ship 
Lady Banks , which have been recently mentioned (y), the sale 
was thought to be fair and well intended, and the former was made 
under an order of the Court of Vice Admiralty of Antigua , 
founded on the proceedings usual on such occasions, viz., a 
petition of the master to the Court for a survey, a commission of 
a survey, report of surveyors, decree of the judge adopting the 
report, petition of -the master for a sale, and a commission of sale 
directed to the Marshal of the Court. Yet in this case also, the 
Court of King’s Bench decided, that the Vice-Admiralty Courts 
abroad have no authority to decree upon the mere petition of the 
master, the sale of a ship reported upon survey to be unseaworthy, 
and not repairable, so as to carry its cargo to the place of destina- 
tion without an expense exceeding the valtie of the ship when 
repaired (z). 

The (a) writers on Maritime Law inform us that if a ship be 


(x) Andrews v. Glover, Sitt. after 
Trin. T. 46 Geo. 3, at Guildhall, before 
Lord EUenborough, Chief Justlbe. 

(y) Ante, page 6. 

(z) Reid v. Darby, 10 East, 143. 

(a) Roccus, not. 20. Straccha de Na- 

vibus, pars. 2, num. 12. Molloy de Jure, 


m. and n. book 2, ch. 2, si 8. The latter 
adds, that if a ship commit piracy, tho 
boat is not forfeited ; and refers, to a case 
in Rolls. Ab. for his authority: and 
Bcawes has followed the words of Molloy. 
But in the case referred to, the boat is not 
mentioned. 
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sold with the tackle, apparel, furniture, and other instruments 
thereto belonging, tfye ship's boat is not conveyed by these words, 
and they found their opinion upon the authority of those parts of 
the Digest jn which it is said that the boat is not a part of the 
ship (6), or of its apparel (c). 

3* It has been observed that the property of a ship is now always 
evidenced by written documents. And these ddcuments not only 
furnish the owner with proof of his property, but also enable him 
to dispose of it when the ship is at sea, or in a foreign port. 
When a ship is here in the country of its owner, and a delivery of 
actual possession is possible, such delivery is necessary to give a 
perfect title to the buyer 'in case of a sale of the whole ship ; for 
although, as between buyer and seller, the sale may be completed 
by payment of the price without delivery of possession, yet if an 
execution issue upon a judgment against the seller, the sale may 
be deemed fraudulent and void as against the party who obtained 
the judgment (d). If again, the buyer suffer the seller to remain 
in possession and act as owner, and the seller become bankrupt 
before the buyer takes possession, the property may be considered 
under the bankrupt act, as remaining in him, to be disposed of for 
the benefit of his creditors (c). But if the buyer having suffered the 
seller to remain in possession does, after a time, take possession of 
her, and the seller then becomes bankrupt, this will not come within 
the statute, possession having been taken before the bankruptcy (/). 

§The title also of mortgagees and trustees for sale of ships for 
the payment of debts, was, before the passing of the Registry Acts, 
4 Geo. 4, c. 41, and 6 Geo. 4, c. 110 ( g ), liable to be defeated by 
the bankruptcy of the original owner and mortgagor or assignor 
of the ship continuing in possession. The real ownership was 
considered to be in the mortgagee, while the apparent ownership, 

- ■ - - ■ - 

(5) Dig. 21, 2, 44. finished ship appropriated by payment 

(c) Dig. 6, 3, 1. See the case of the of instalments by the purchaser, while 

Dundee. 1 Hagg. A. R. 109. still unfinished, but continuing in the 

(d) By tho common law and the stat. hands of the builder at the time of his 

13 Elis. c. 6. Robinson v. McDonnell, • bankruptcy, see Clarke r. Spence, 4 Ad. 
2 B. & A. 134. & Ell. 448; where a ship so circumstanced 

(«) By virtue df tho stat. 6 Geo. 4, was held not to be within the order and 
c. 16, 8. 70, and former statutes in Monk- disposition of the bankrupt with the con- 
house and Others v. Hay and Others, sent of the owner, and therefore not to 
2 Brod. St Bing, 114. Hay v. Fairbairn, pass to Ms assignees. 

2 B. St A. 193. Robinson v. McDonnell, (/) Robinson v. McDonnell, 2 B.& A. 
6 M. St S. 228. Kirkley v. Hodgson, 134. 

1 B. & C. 688. Philpot v. Williams, (p) 3 & 4 Wm. 4, c. 55, s. 42. 

2 Eden. 231. With respect to an un- 
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as well as the order and disposition of the ship* remained in the 
bankrupt, to whose 'assignees, under the 21 Jac. 1, c. 19, the 
property was in several cases adjudged to pass. For remedy of 
this inconvenience it was enacted, “ That when any # transfer of 
any ship or vessel, or of any share or shares thereof shall b.e made 
only as a security for the payment of a debt or debts, or by way of 
mortgage or of assignment to a trustee or trustees for the purpose 
of selling the same for the payment of any debt or debts, then and 
in every such case the collector and comptroller of the port where 
the ship or vessel is registered, shall, in the entry in the book of 
registry, and alsd in the indorsement on the certificate of registry in 
manner hereinbefore directed, state and express that sucli transfer 
was made only as a security for the payment of a debt or debts, or 
by way of mortgage, or to that effect. And the person or persons 
to whom such transfer shall be made, or any other person or 
persons claiming under him or them as a mortgagee or mortgagees, 
or as trustee or trustees only, shall not, by reason thereof, be 
deemed to be the owner or owners of such ship or vessel, share 
or shares thereof, nor shall the person or persons making such 
transfer, be deemed, by reason thereof^ to have ceased to be an 
owner or owners of such ship or vessel any more than if no such 
transfer had been made, except so far as may be necessary for the 
purpose of rendering the ship or vessel, share or shares so trans- 
ferred available by sale, or otherwise for the payment of the debt 
or debts for securing the payment of which such transfer shall 
have been made” ( g ). 

“ And that when any transfer of any ship or vessel, or of any 
share or shares thereof shall have been made as a security for the 
payment of any debt or debts either by way of mortgage or of 
assignment as aforesaid, and such transfer shall have been duly re- 
gistered according to the provisions of this act, the right or interest 
of the mortgagee or other assignee as aforesaid, shall not be in any 
manner affected by any act or acts of bankruptcy committed by 
such mortgagor or assignor, mortgagors or assignors, after the 
time when such mortgage or assignment shall have been so 
registered as aforesaid, notwithstanding such mortgagor or as- 
signor, mortgagors or assignors, at the time he or they shall so 
become bankrupts as aforesaid, shall have in his or their posses- 
sion, order, and disposition, and shall be the reputed owner or 
owners of the said ship or vessel, or the share or shares thereof. 


(y) 3 & 4 Win. 4, c. 55, s. 42. 
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so by him or thf m mortgaged or assigned as aforesaid ; but that 
such mortgage or assignment shall take place of and be preferred 
to any right, claim, or interest! which may belong to the assignee 
or assignees of such bankrupt or bankrupts in such ship or 
vessel f# share or shares thereof, any law or statute to the contrary 
thereof notwithstanding” (A). 

These enactments are incorporated into the General Bankrupt 
Act (6 Geo. 4, c. 16, s. 72). They are conceived in a spirit of just 
consideration for the respective rights of the mortgagees of ships 
and the creditors of bankrupt ship-owners. The claim of the 
mortgagee is riot preferred to that of die general creditors, 
unless he has taken carej on lending his money, that his debt and 
security shall appear in the book of* registry and on the back of 
the certificate. Nor is this preference any hardship on the 
creditors. Had they taken the easy precaution of referring to the 
document on which the incumbrance to be available against them 
must appear, they had not been misled by the possession and 
reputed ownership of the bankrupt. § 

In the case of a sale or agreement for sale of a part only, it is 
thought sufficient, if the vendor, having delivered the muniments 
of his title, ceased from the time to act as a part-owner, actual 
delivery of a part being said to be impossible (i). This, however, 
should be understood with some limitation : for if a part-owner 
has the actual possession of the ship, it is not impossible for him 
to deliver the possession : if he has not the actual possession, the 
possession of the other part-owners may reasonably be considered 
to be the possession of the vendee after the ■sale. But when a 
ship is abroad, a perfect transfer of the property may, at the Com- 
mon Law, be made by assignment of the Grand Bill of Sale, and 
delivery of that and the other documents relating to the ship (j), 
as the delivery of the key of a warehouse to the buyer of goods 
contained therein is held to change the property of the goods, 
according to the rule of the Civil Law (A) ; such delivery in each 
case being not merely a symbol, but the mode of enabling the 
buyer to take actual possession, as soon as circumstances will 
permit. Anc^ the Legislature has recognized this mode of 


(A) 3 & 4 Wm. 4, c. 55, a. 43. K. B. 462. Ex parte Batson, Co. Bank, 

(t) Addis v. Baker and Others, I Anst. Laws, ch. 8, s. 1 1. 3 Bro. Ch. Ca. 362, 

222. See also Gillespie v. Coutts, Ambl. and per Kenyon,Ch. J., arguendo in Gor- 
652. don e. East India Company, 7 Term Rep. 

(j) Ex parte Matthews, 2 Ves. 272, in K. B. 234. 
and Atkinson v. Maling, 2 Ter. Rep. in (A) Dig. 41, 1, 9, 6. 
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transfer, and introduced particular regulations fespecting it, as 
will be noticed in the following chapter. And to this purpose, in 
the case ex parte Batson (A), Dublin was esteemed a foreign 
port with respect to a ship belonging to owners vesident in 
England , and mortgaged there. In such a case, however, the 
buyer should not delay to take possession of the ship upon its 
return to this country. 

The law of England, which in all its branches favours the 
transmutation of property made without fraud, as considering such 
transmutation beneficial to commerce, differs in this particular 
very materially from the law of France ; for by the French 
ordinance (£), all ships remain subject to the debts of the seller, 
until they have made one voyage at sea, under the name and at 
the risk of the new purchaser, unless they have been sold under 
a decree : and the sale of a ship at sea shall never prejudice the 
creditors of the seller. And Valin , in his commentary on this 
part of the ordinance, says, that the debts here meant are debts 
of every description due at the time of the sale : and in another 
place (J) he informs us, that according to the general law of 
France , ships, like other moveables, cannot be hypothecated; 
and that in those parts of France where the hypothecation of 
moveables is permitted, the hypothecation continues in force only 
during the possession of the debtor himself, and does not enable 
the creditor to follow the property into the hands of a third 
person. It should be observed, that in the case of hypothecation, 
according to the strict meaning of that word in the Civil Law (A), 
the debtor always "continues in possession of the thing hypo- 
thecated. 

4. Another mode of acquiring property in a ship is by capture 
from an enemy in time of war, legalized and sanctioned by a 
sentence of condemnation in a Court of the capturing power, con- 
stituted according to the law of nations. In # this case, however, 
if the capture is made by a ship belonging to his Majesty, the 
prize is formally condemned to the King, and the value dis- 
tributed among the captors ; and if the capture is made by a 
private ship, in which case the sentence is in • form a con- 


(A) Ex parte Batson, Co. Bank. Laws, tom. i, p. 340. 
ch. 8, s. 11. * (A) Dig. 13, 7, 9, 2. Proprie pignus 

(s') Liv. 2, Tit. 10. Des Navires, art. dicimus, quod ad creditorem transit ; hy- 
2 & 3. * pothecara, cum non transit, nec possessio 

O’) Com. on the French Ordinance, ad creditorem. 

c 
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demnation to tht captors, a sale will always be the most convenient 
mode of ascertaining the value, both for the purpose of distribution 
among the captors, and of payment of the (/) duties to the King ; 
and the Aots of Parliament which give to prizes the privileges of 
British ships, presume a sale thereof, and provide regulations 
accordingly, as will appear in the next chapter. 

There appears to be no settled and uniforih rule established 
in practice among nations as to the precise period at which 
property is devested by capture. By some writers and in 
some nations this has been held to take place after a possession 
of twenty-four hours; by others not until the prize has been 
carried infra prcesidia (w), an expression of very doubtful mean- 
ing as applied to maritime warfare. Lord Stowell has said, 
that, in his apprehension, “ by the general practice of the 
law of nations, a sentence of condemnation is at present deemed 
generally necessary, and that a neutral purchaser in Europe 
during war looks to the legal sentence of condemnation as one of 
the title deeds of a ship, if he buys a prize vessel”(»). Such a 
sentence was thought necessary in this country to devest the title 
of the original owner, and give a valid title to a purchaser under 
captors more than a century ago ; and a ship taken from an 
Englishman by a French squadron in the year 1691, and sent into 
Bergen in Norway , and there sold, coming afterwards into this 
country, was claimed by the original owner, and decreed to be 
restored to him by a sentence of the Court of Admiralty, affirmed 
afterwards upon appeal to the delegates (o). And upon the ground, 
that a legal sentence of condemnation cannot, according to the 
law of nations, be pronounced by a consul or minister of the 
belligerent power, in the country of a neutral power, to which the 
prize may have been taken; ships have been restored by the 
judgment of the Court of Admiralty to their original owners, as 
well upon recapture from the purchaser (p), as upon arrest in a 
port of this country (y). In one case, the ship, while in the hands 
of a neutral purchaser, had been taken by the French , and carried 
into a Spanish port, and there condemned by the French consul 


(I) By 34 Geo. 3, c. 70, ships of war, 
whether public or private, raptured and 
made prize, are exempt from duty. 

(») March, 1 10. SeeVattcl. b. 3,c. 13. 

(n) I Rob. A. R, 130. 

(o) The ship Constant Mary, 3 Rob. 


A. R. 97, note. Thermolin t>. Sands, 
Carth. 423. 

(p) The Flad-Oyen, Martinson, 1 Rob. 
A. ft. 135. 

(?) The Kierlighett, Spcerewig, 3 Rob. 
A. R. 96. And the Prosperous, Dec. 1800. 



chap, i.] Owners of Skips. 19 

as prize, but that condemnation had been reversed on appeal to 
the superior prize court at Paris , and the ship restored to the 
purchaser. These facts, however, were held not to alter the 
case, or give validity to the title of the purchaser. * 

§ When this practice of condemnation in a neutral port, by the 
consul of a belligerent state, was first challenged in the Court of 
Admiralty of England , in the case of the Flad-Oyen , it was treated 
by Lord Stowell as a pretension altogether without authority: 
“ I must deem,” he said, “ the act of this French Consul, a 
licentious attempt to exercise the rights of war within the bosom of 
a neutral country.” Lord Kenyon , in the a Court of King's Bench, 
a few months after, emphatically approved of this decision, and 
said, that “ the* case had been determined on grounds, which 
would recommend it to all who filled judicial situations” (t). In the 
United States also, it has been held that the exercise of such a 
jurisdiction is inconsistent with the law of nations ( u ). 

The principle upon which these decisions were founded is, 
that a sentence of condemnation as prize of war, is a judgment in 
rent; the result of legal proceedings in 9 legitimate Court, armed 
with competent authority upon the subject matter, and over the 
parties concerned, a Court which has the means of pursuing the 
proper inquiry, and enforcing its decision by reason of its pos- 
session of the res ipsa , the corpus , which is the subject-matter 
of it. 

According to this principle, a ship, carried into a neutral port, 
ought not, while remaining there, to be condemned in the country 
of the captors ; and in the cases of the Flad-Oyen and the 
Hersteldef («?), Lord Stowell was of opinion that such a practice 
was not authorised by the law of nations. In the last cited case, 
having learnt that a Dutch ship, condemned by him, and which 
was described as lying at Plymouth , had been taken on capture 
to a port in Norway, and lay there at the time of adjudication, he 
declared that “ the Court would not condemn a vessel lying in a 
neutral port and directed the registrar to amend the decree. 
“ Upon . principle,” said the samfe learned Judge, “ in the sub- 
sequent case of the Henrich and Maria (1 w ), which* was that of a 
British ship carried into Norway by a Dutch privateer, and 


( t ) Havelock v. Rockwood, 8 Yerm (a) American edition, in notis, p. 17. 
Rep. 268. Donaldson v. Thompson,* (r) l Rob. A. R. 1J3. 

I Camp. 429. (w) 4 Rob. A. R. 34. 
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condemned by & Court at the Hague; it is not to be asserted that 
a ship brought into»a neutral port is with effect proceeded against, 
in the belligerent country / 9 But having been satisfied that the 
High Cotftt of Admiralty of England had condemned, as prize, 
ships "lying at Leghorn and Lisbon , when the Sovereigns of those 
ports were not engaged in a common war against the enemy of 
this country, and had also issued commissions to other neutral 
ports for the examination of prisoners of war carried into them, 
he added, “ I am of opinion that this Court is bound against the 
true principle, by the practice which it has not only admitted but 
applied / 9 The observation of Bynkershoek, “Injure belli quod 
quis sibi sumit hostibus tribuendum est a rule true in all instances, 
is not more true in any instance, than in one, in* which the rights 
and interests of other countries, being neutral, are so directly con- 
cerned. How far the superior court may consider that question 
as concluded by the practice, even an inveterate practice of this 
Court, is more than I can say ; but sitting here and observing, as I 
am judicially bound to do, the course of judicial administration 
which has prevailed, I cfp not feel myself authorized to uphold the 
sentences which have passed in this Court, over prizes carried 
into Foreign Ports, and disallow, at the same time, the validity of 
such as the enemy has pronounced, under circumstances so nearly 
similar as not to afford ground of a distinction between them, 
which appears to my judgment sufficiently solid.” In the cases 
of the Comet (x) and the Victoria (y), Lord StoweU adhered to 
this decision. 

The case of the Henrich and Maria was affirmed by the Lords 
of Appeal, and the judgment pronounced by Sir William Grant (2) 
proceeds upon the ground, that the practice of Great Britain 
must have the effect of making those sentences valid, and that 
there was no equity on which we could deny the validity of 
that title to neutrals purchasing of the enemy, at the same time 
that they were invited to take it from ourselves, (a) 

The doctrine thus sanctioned by the practice of France, Spain , 


(*) * At R. 285. nations, and particularly of Great Britain. 

O') A* K. 97. The question has bow argued upon prin- 

(«) 8 Rob. A, R. 138. cipleinthe Supreme Court of the United 

(«) The doctrine of the British Courts States,* and after elaborate discussion, it 

proceeds, as is at once teen, not so much has ‘been finally adjudged that a con- 

upoa its supposed correctness in point of • demnation of prise property, while lying 
principle, as upon the general usage of in a neutral port, or in the port of an ally. 
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and Holland , and reluctantly admitted by the* High Court of 
Admiralty of England has, after much diversity of opinion, been 
adopted by the Courts of the United States (i). 

As to States in alliance with the captors y and at Wbr with the 
country to which a captured ship belongs, they are considered as 
forming one community with the captors (A), and a prize carried 
into such a state may be legally condemned, either there by a 
consul belonging to the nation of the captors, or in the country 
of the captors ( l ). § 

If a neutral state seize and sell a vessel, there being no sen- 
tence of condemnation, the property in the vessel is not changed (»»)• 

Capture by pirates , who are merely robbers at sea (»), does 
not devest the property of thd owner ; and in a very early period 
of our history, a law was made for the restitution of property so 
taken, if found within the realm, belonging as well to strangers as 
Englishmen. But capture by an enemy, in the exercise of war 
between two nations, does, according to the law of nations, 
wholly devest the property of the owner, and transfer it to the 
captor or the sovereign of his state at some period (o). The 
African States having now acquired the character of established 
governments, and having regular treaties with this country, are 
not at present considered as pirates. And, therefore, in the case 
of a British ship captured by the Algerines , and sold under the 
authority of the Dey of Algiers , before the Spanish Consul, to a 
merchant of Minorca , who transferred it to a British merchant 
under the sanction of the J udge of the Vice- Admiralty Court at 
Minorca , the Court of Admiralty here refused to award restitution 
to the original owner, (p ) 

The subject of Restitution on recapture, will be mentioned in 
the chapter on Salvage. 

is valid, and may be rightfully proceeded 210. Oddy v. Bovil, 2 East, 473. 
in by the Courts of the captors. Hudson (I) The Christopher Sly boom, 2 Rob. 
v. Guestier, 4 Crunch Rep. 293 ; S. C. A. R. 209. 

6Cranch,281. The Arabella and Madeira, (m) Wilson t*. Forster, 6 Taunt. 25, 

2 Gall. Rep. 368. Story, note to American »and 1 Marsh. 425. 

edition. (a) 27 Ed. 3, s. 2, c. 13. Year book, 

(t) ** Placuit gentibut” said Lord 2 Rich. 3. 2 Jenk. Cent. p. 165. 

Stowell, “ is an expression of Grotius, (o) Hale's Treatise, in three parts, part 
in my opinion perfectly correct, as in- 2, ch. 28 ; in Hargrave's Law Tracts, p. 
timating that there is a use and ^practice 246. Goss v. Withers, 2 Burr.683. 1 Rob. 
of nations to which we are now expected A. R. 59. Marsh, on Insurance, p. 427. 
to conform." * (p) The Helena, lJislop, 4 Rob. A. 

(A) The Betsey Kruger, 2 Rob, A. R. R. 3. 
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5. It seems proper in this place to take notice of a question, 
on which formerly* much misconception existed; how far, and 
under what circumstances, the legal title and ownership of a ship 
attach to themselves the responsibility of paying for repairs, or 
necessaries ordered by other persons. A notion at one time 
prevailed, and it was countenanced by high authority ( d ), that the 
registered owners were in all cases liable for repairs done, or 
necessaries supplied to a ship, and actions were continually brought 
against persons whose title appeared complete, upon the register, 
when in fact, the credit had been given to others. 

The title to a ship may furnish evidence that repairs are done, 
or stores supplied, under the authority and upon the credit of the 
legal owner, as, in fact, they generally are ; but it does no more, 
and, therefore, if it appear that they were made or supplied under 
the authority, and upon the credit of another, the legal owner will 
not be answerable (c). § Thus, where the purchaser of a ship, in 
the interval elapsing between the inception and completion of his 
conveyance, ordered the master to take her to a shipwright to be 
repaired, which was don$ accordingly, the seller, although deemed 
to be the legal owner at the time, was held not to be answerable to 
the shipwright (/). “ The case,” said Lord Ellenborough, u is too 
clear to require argument- It is true that the requisites of the 
act have not been complied with ; and it is true that the owners of 
a ship are liable for repairs ordered for them 9 or for their benefit, 
by their master ; but it was never heard of, that if a stranger 
ordered repairs for another’s ship or carriage, the owner was 
liable for such repairs. Suppose a pirate ran away with a ship, 
would the owner be liable for repairs ordered by him ? Now, 
here the captain, by the order of the purchaser, who was a 
mere stranger to these defendants in point of law, directed the 
plaintiff to make the repairs; how then, can the defendants, 
merely because they remained as owners upon the register, be 
liable for repairs ordered by the captain, under the authority of a 
stranger to the defendants? It would be contrary to the credit 
actually given, to hold the defendants liable.” In the more recent 
case of Jennings and Griffiths (g) f it was sought to charge the 
- - *- - — 

( d ) See Westerdell r. Dalo, 7 T. R. (/) .Young v. Bran der, 8 East, 10. 

306, and the judgment of Lord Mansfield, Baktfr r. Buckle, 7 Moore, 349. 

intho case of Reid ». Coe, 1 Cowp. 636. (g) 1 Ryan St Moody, 42. See also 

(e) Me Ivor a. Humble, 16 East, 169. Harrington a. Pry, I C. St P. 289. 
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defendant for repairs done to a ship, on the ground that he was 
the registered owner. The evidence of the Registry was rebutted 
on the part of the defendant, by proof of the transfer of his interest 
by bill of sale, which had not been registered. JLord Ten- 
terden said, “ The object of the legislature in passing the. Regis- 
try Acts, was clearly -one of general policy, namely, to prevent 
foreigners from participating in the advantages which it was 
intended to give to British shipping only, and the use of the 
registry is to enable the government officers to ascertain, at all 
times, that the real owners are British subjects. Soon after the 
passing of these acts, the leaning of courts of law in their con- 
struction, was to say that the registered owners of ships should, at 
all events, be liable for repairs. But the subject having become 
more accurately understood, a better and more correct principle 
now prevails, and the recent cases have decided that the true 
question in matters of this description is, ‘ upon whose credit was 
the work done ? ’ That question would, in most cases, be decided 
by the fact of legal ownership — the repairs being generally done 
for the legal owners. But it may so happen that the name of a 
person may be retained on the registry, after he has ceased to be 
beneficially interested in the ship, or to interfere with it's concerns. 
In the case before you, it does not appear that the defendant had 
the slightest knowledge of the work being done, nor that the 
plaintiff had any reason to suppose him connected with the vessel. 
The repairs were ordered by the direction of a captain appointed 
by a stranger to the defendant, and that too whilst he was residing 
in a distant part of the country. The question for you to consider 
is, were or were not these repairs done upon the credit of the 
defendant? ” So in the case of Trewhella v. Rowe(h)> where a 
ship was sold in the interval between an order for stores given by 
the seller, and the delivery of them on board,' the purchaser was 
held not to be responsible for them, although he was responsible 
for such articles ordered by the master after Tiis purchase. 

6. Upon the same principles have been determined the cases in 
which the question has arisen, whether the charterers or hirers of a 
vessel for a specified time, or adventure, or the absolute owners, are 
liable for repairs done, or stores supplied to her? Here again the 
question has been, on whose credit was the work done, or the goods 


(k) 11 Kaat, 430. 
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supplied, by whoto servant was the order for them given? In Frazer 
v. Marsh ( f) 9 the defendant being the registered owner of a ship, 
let her by charter party for a given number of voyages, at a certain 
rent to Walker , who was then the captain of her, and who, after- 
wards .ordered stores for her use, which were supplied by the 
plaintiff; for the value of which the action was brought. Lord 
Ellenborough said, “ The question is, whether the captain, in this 
instance, who ordered the stores, were or were not the servant 
of the defendant, who is sued as owner? And as they do not 
stand in the relation of owner and master to each other, the 
captain was not the defendant’s servant, and, therefore, the latter 
is not liable for his act.” * 

In the recent case of Reeve v. Davis and Others (i), which was 
assumpsit for goods sold, work, &c., the defendants were the 
registered owners of a steam-vessel, for which goods were supplied 
and work done, chiefly upon orders given by one Thompson , who 
was the captain ; some also were given by the ship’s husband and 
the engineers. The vessel was let to Thompson by a charter party, 
under seal, executed by himself and the defendant, Davis , acting 
for himself and the other owners. By this charter party, the 
defendant hired and let to freight, and Thompson engaged and 
took to freight the vessel for twelve months, to be employed in 
carrying passengers and goods between London and Topsham , in 
Devonshire. The defendants engaged to keep the engine in 
repair, Thompson himself to do all other repairs ; to pay all wages 
of persons employed on board during the term, all charges 
attending the working and sailing of the vessel, piloting and 
. port-charges ; to indemnify the owners against all debts, costs, 
damages, expenses, &c., incurred by the vessel, or any person 
employed on board, or by Thompson , for and in respect of the 
said charter party, and employment of the said vessel ; to pay the 
hire of the vessel monthly ; to insure in the name of the owners ; 
to keep all the vessel in repair, except the engine, and to deliver 
her up in good repair at the end of the term. The owners were 
to appoint the engineers, but they were to be paid by Thompson . 

The plaintiff was unacquainted with the above contract; and it 
was contended that the defendants were liable, as owners of the 
vessel. Lord Denman said, “ The question is, who were the 


(i) 1 Ado). Sc Ellis, 312. 


( j ) 13 East. 338. 
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contracting parties ? The mere circumstance of ownership may 
be sufficient to create a liability, where the ^vessel has been left 
under the control of a party who has given orders, if no intei'- 
vening ownership has been created. But if a ship tis let out to 
hire, I do not see how the owners are liable for work dope upon 
it by order of the party hiring, more than the landlord who lets a 
house.” § 

7. Whether the mortgagee of a ship is to be deemed in law 
the owner of it ; entitled to the benefits, and liable to the bur- 
thens which belong to that character, before he takes possession, 
was formerly an important question, on which persons of eminent 
talents differed in opinion. 

The first decision which I* find in our books upon this subject, 
is the case of Chinnery v. Blackburn (/) ; which was an action 
brought for the freight of goods from Antigua to London , and 
upon the trial whereof, it was proved in evidence, that by an 
indenture of assignment, dated January 4, 1783, Robert Merry - 
field, in consideration of 1 166/. 18*., which he owed to the plain- 
tiff, assigned to her the ship B. % &c., in which indenture, there 
was a covenant from the plaintiff to re-assign the said ship, &c. 
to Merryfield, on payment of 1166/. with lawful interest, on or 
before the 10th of November , then next ensuing ; that at the time 
of the execution of the deed, the ship was in the River Thames , 
and aftewards sailed to Portsmouth , and continued there till the 
middle of March following, in the possession and under the com- 
mand of A . B. ; and that the plaintiff did not then take posses- 
sion ; that Merryfield navigated, victualled, and manned the ship 
as owner thereof, at his own expense and risk, both from England 
to Antigua , and on her return from thence. That Merryfield , at 
Antigua , gave the command of her to one Drysdale , and sent her 
to England , with orders to Drysdale to address himself to 
Messrs. DunUyp of London, , merchants, who were to sell accord- 
ing to the directions contained in a letter, in which letter Merry- 
field also mentioned that the plaintiff had a demand against him 
for near 1200/. sterling, which he hoped to remit shortly. That 
Messrs. Dunlop being applied to as consignees, Iqnt two sums of 
50/ . to Drysdale , the master, declaring that they should consider 
him as responsible, in case they should not receive the same by 


(/) In K. B. Easter Term, 24 Geo. 0, See Kerswell e. Bishop, 2 Cromp. & 
reported in a note 1 Hen. Black. 117. Jerv. 629. 
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freight, &c. ; and that they afterwards received the money from 
Drysdale ; that the .ship completed the delivery of the cargo on 
the 27th of September , 1783 5 that the plaintiff took possession on 
the 29th o(%September following, immediately on receiving infor- 
mation pf her arrival in the Thames : that the defendant had 
goods from Antigua on board, the freight of which amounted to 
76/. 9s. I Id., for the recovery of which the action was brought; 
that Drysdale , the master, paid for lights, custom house dues, 
and for clearing the ship, which the plaintiff repaid him, and she 
also paid his and the mariners’ wages for the voyage from An- 
tigua 9 to the amount of 234/. 7s. 7c/. after she took possession of 
the ship, and that the plaintiff afterwards sold the ship by auction 
for 710/. 

Upon this state of facts, the question for the opinion of the 
Court of King’s Bench was, whether the plaintiff, the mortgagee 
of the ship, was entitled to receive the freight earned by the ship 
after the date of the mortgage, and before the plaintiff had 
taken possession of the ship, and while the mortgagor had acted 
as owner and employer of the ship, the merchant not appearing 
to have any counter claim or demand upon the mortgagor which 
would have furnished a defence to an action at his suit. And 
the Court of King’s Bench decided that the plaintiff was not 
entitled to the freight under these circumstances ; they considered 
the contract for the carriage of the goods, upon which the de- 
mand arose, to have been made with the mortgagor on his own 
account, and not as an agent for the mortgagee ; and Lord Mans - 
field said, “ Till the mortgagee takes possession, the mortgagor 
is owner to all the world, and he is to reap the profits.” And Mr. 
Justice Butler said, “ If the mortgagor be considered as agent, 
he must be so throughout, and then the mortgagee would be an- 
swerable for every loss, damage, &c.” And it was observed, that 
the payments which the plaintiff had made to the master, &c., 
were voluntary payments to get possession of the ship free from 
any lien. 

It seems that the learned judges by whom this case was de- 
cided, were of opinion, that a mortgagee, who had not taken 
possession, would not be liable for such repairs or other expenses, 
as arc not a charge upon the ship itself in specie. And so the 
law was afterwards held to be in the ca^c of Jackson v. Vernon (w) 


( m ) Jackson Vernon, 1 Hen. Black. 114. 
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by Mr. Justice Heath , and Mr. Justice Wilson jt the only judges 
present in the Court of Common Pleas at the,decision of that case. 
It was an action for the price of ropes, cordage, and other stores 
furnished in this country to a ship, by the order of one Palmer , 
between the date of a mortgage of the ship, executed by him to 
the defendant, and the time when the defendant had possession 
of the ship in pursuance of the mortgage. In the determination 
of this case of Jackson v. Vernon , some reliance was placed on a 
case ( n ) decided in the Court of King’s Bench, with respect to real 
property,' in which it was held, that a person to whom a term for 
years had been assigned by way of mortgage, but who had not taken 
possession of the premises, was not liable to pay the rent reserved 
upon a clause* by which thfe term was created. The propriety, 
however, of this decision, with respect to real property, has been 
since doubted; and it seems evident, from the judgment pronounced 
by Lord Kenyon , in the case of Westerdell v. Dale (o), that his 
lordship considered the mortgagee of a term of years to be liable 
to the rent reserved, and the mortgagee of a ship to be liable to 
the repairs, although his lordship and the other judges declined 
to give a positive opinion on these points, because the determina- 
tion of them was not necessary to the decision of that cause. 

Neither of the cases before mentioned seems to afford an 
authority, upon the general and abstract question of the right or 
obligation of the mortgagee ; for, in the first, the mortgagor him- 
self at Antigua acted personally in the management of the ship 
as owner ; in the last, the mortgagor himself ordered the repairs, 
and, therefore, the credit might not unreasonably be deemed in 
law to have been given, as in fact it certainly was, to him and 
not the mortgagee. 

§ The question arose more properly in the case of a contract 
made by the master, in that character. Such was the case of 
Twentyman v.’ Hart (jp). This was an action of assumpsit to 
recover the amount of necessaries provided for a vessel, of which 
the defendant was the mortgagee. Flowerdew % the owner of the 
vessel, being indebted to the defendant, indorsed the certificate 
of registry to him as a collateral security, and afterwards a new 
register was made in the name of the defendant. The defendant 
afterwards delivered up the old certificate, but did not make a 


(m) Eaton v. Jacques, Doug. 454. (p) 1 Stark. 366. 

(«) 7 T. R. 336. 1 Rose, 447. 
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re-transfer of the'vessel. The order for the goods was given by 
the captain of the vessel, who gave the name of Flowerdew as 
the owner, and the plaintiff knew no other owner in the 
transaction.* Lord Ellenborough said, “Since the repairs were 
done by order of the captain, and the plaintiff knew no owner 
except Flowerdew, and the defendant was never in possession of 
the ship, the plaintiff must be called.” The* case of Annett v. 
Caretaira (}), was decided upon the same grounds. It was an 
action brought for the plaintiff’s wages, and disbursements as 
master of the ship Airly Castle, of which the defendants were 
alleged to be the owners. It appeared, that in August 1810, 
W. Masson was the sole owner of the vessel in question. At 
that time, he borrowed the sum of 1 5,000/. froita the Commis- 
sioners appointed by an act of Parliament, to grant loans for the 
relief of people in trade. The defendants became his sureties to 
Government, and for their indemnification he transferred to them 
the legal title to the ship Airly Castle. She was registered in the 
port of London, but happened to be at Portsmouth. Masson 
executed an absolute bill of sale of the vessel to the defendants, for 
the nominal consideration of 10*. This was lodged at the Custom- 
house, and a few days after, an indorsement was made on the cer- 
tificate of registry, according to the Register Acts. At the same 
time, a mortgage deed was executed, conveying the vessel to the 
defendants for their indemnification, and containing a covenant to 
re-transfer her to Masson. 

The plaintiff had previously been employed by Masson as 
master of the Airly Castle. He had no direct information of the 
above transaction, but the enclosed certificate of registry was 
delivered to him, which showed that the defendants had become 
the registered owners. He was never introduced to them, or 
received any orders from them, or had any communication with 
them respecting the concerns of the ship. On tHe contrary he 
continued to correspond with Masson as owner. Soon after the 
transfer he sailed to the West Indies , and thence to the Havannah , 
from* which he brought home a eargo to England. During the 
voyage he received Massons instructions for his conduct, and on 
his return (ie gave the documents for securing the freight to 
Masson , who received it accordingly, and applied it to his own use. 

Upon these facts it was contended that* the defendants were the 


(9) 3 Campb. 354. 
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legal owners, that an action might have been supported against 
them, at the suit of a person who repaired the ship, after the 
transfer, by the captain's orders, and that a$ he could give an 
action against the defendants to a stranger, he might surely main- 
tain one himself* Lord EUenborjough said , — u We are .here to 
consider with whom has the plaintiff contracted ? There is express 
privity of contract between him and Masson . The legal ownership 
of the ship thus becomes immaterial. The transfer of the title to 
the defendants did not at all affect the relation subsisting between 
Masson and the plaintiff. The plaintiff was employed by Masson % 
originally, and continued to treat him as his employer throughout. 
What right can he have then to resort to the defendants ? It 
might as well be said, that if I mortgage my estate, my steward, 
who continues to manage it for my benefit, may maintain an action 
for work and labour against the mortgagee. Title has nothing to 
do with these cases, we must look to the contract between the 
parties." 

In the case of Briggs v. Wilkinson (r), it was sought to charge 
the defendant, the mortgagee, for goods supplied to the ship, on 
the order of the mortgagor, who had been before, and continued 
after the execution of the bill of sale, to act as ship’s husband to 
the vessel. The plaintiff, when he supplied the goods, did not 
know that the defendant was interested in her, nor had Wilkinson 
at that time taken possession, or interfered in the concerns of the 
ship. The Register Act, 4 Geo. 4, c. 41, being in force at the 
time of the transfer, and it not appearing on the register, or the 
indorsement on the certificate of registry, that it had been made by 
way of mortgage ; it was urged that the defendant was owner, and 
liable to all the responsibilities of owner. But Lord Tenterden 
said, “ It appears to me that the only question for our considera- 
tion is, whether the repairs done, and the stores supplied to the 
ship in question, can be considered as having been done and 
supplied on the authority of Wilkinson , either express or im- 
plied.” 

It thus appears, that the registered owner, the mortgagee^ the 
charterer of a ship, are none of them as such, necessarily liable for 
repairs done to her, or goods supplied. Orders §re received 
from the person, usually the master, in apparent charge and 
custody of the vessel, agayist whom personally, unless at the time 


(») 7 Bar. & Crest. 30. 
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of dealing he dtsdBaimed all personal responsibility ( g ), the trades- 
man has a right of fiction . But if that be unsatisfactory, as it 
frequently must be,, he should, before he seeks his remedy against 
others, inquire, for whose use and benefit his labour was given, 
or his goods supplied; who were the immediate owners, abso- 
lute or temporary at the time the orders were received; under 
whose authority the captain acted ; whose servant or agent was he 
at the time he gave them, and he may save himself much trouble, 
if, instead of relying blindly on “ the credit of the ship,” or *' of 
the owners of the ship,” he be advised to make all these inquiries 
before he sets to work, or parts with the possession of his goods. 

We have seen that by ’recent acts of Parliament (r), when a 
transfer is made only as a security forthe payment of debts by way 
of mortgage, or of assignment to trustees for sale, on a statement 
being made in the book of registry to that effect, the person to 
whom the transfer is made, or any other person, claiming under 
him, is not to be deemed the owner, nor is the person making 
such transfer to be deemed to have ceased to be the owner, except 
so far as may be necessary for the purpose of rendering the 
ship transferred available^ by sale or otherwise, for the payment 
of those debts, to secure which the payment was made. 

The primary intention of this enactment, was probably to 
ascertain and define the real quality and amount of a mort- 
gagee’s interest, as the ground-work of the provision in the 
following section, which protects it, when explained, in the Book 
of Registry, and indorsed on the Certificate of Registry, against 
the assignees of a mortgagor becoming bankrupt, while the 
ship itself continues in his order and disposition as reputed 
owner. But it had other most beneficial objects (*). By the 


(r/> Garmon t>. Bennett, 2 Stra. 816. 
Wilkins r. Carmichael, Dougl. 101. Far- 
mer r. Davies, 1 T. R. 108. Hoskins v, 
Slayton. Ca. temp. Hardw. 376. Essery 
e. Cobb, 5 C. & P. 368. Castle e. Duke, 

5 C. & P. 359, Thompson r. Findon, 4 <■ 
C. & P. 158. 

(r) 4 Geo. 4, c.*41. 6 Goo. 4, c. 110. 

3 & 4 Wm. 4, e. 55, a. 42. 

(») No legislative enactments can save 
people from the consequences of their own 
improvidence. Tradesmen supplying stores 
to ships»should ascertain on whose account 
and by whose servants they are ordered. 


By reference to the Register at the ship's 
home, or the certificate of registry else- 
where, they may always readily learn 
what amount of beneficial property, avail- 
able for their security, the owner has in 
the ship. An evil has sprung up since 
the passing of tills act, little expected by 
its promoters, and not fairly imputable to 
any of its provisions. The mortgage of 
a ship being protected against the credi- 
tors of a bankrupt shipowner, is now a 
safe security for money ; and men of small 
means are thus enabled to impose upon 
cartlw tradesmen by the appearance of 
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old Registry Acts, upon any alteration of property in any 
ship or vessel, an indorsement upon the certificate of registry 
was required to be made; and by the 34 Geo. 3, c. 68, s. 15, 
a form of indorsement applicable in its terms to tfn absolute 
sale or transfer only, was prescribed. At the customhouse, 
no deviation from this form was permitted, and the consequence 
was, that the register furnished no means of distinguishing, be- 
tween a transfer by way of mortgage and an absolute change of 
property. Between the mortgagor and mortgagee this difficulty 
was obviated by executing two deeds, one an absolute convey- 
ance (*), the other a deed of defeazance the former of which only 
was registered. But strangers consulting the register or the certifi- 
cate of registry for information, were frequently deceived by the 
entry, and so long as the register was considered by the 
Courts conclusive as to the fact of ownership ; and ownership, 
when ascertained, was held to involve a responsibility for repairs 
and necessaries, without regard to the credit actually given, 
persons taking mortgages of ships were liable to sustain a loss, 
from the very act intended for their security. 

When the true criterion of liability liad been determined by 
the decisions above considered, much of this mischief was re- 
moved, but the tradesman was still left without the means of 
ascertaining what amount of beneficial interest in the ship really 
belonged to the apparent owner, and was often misled by the 
register, on which a trustee or mortgagee appeared as absolute 
owner, to seek payment for his labour or his goods, from one to 
whom, upon inquiry, it was clear that credit had not been given. 

Since this enactment, it has been doubted whether a mort- 
gagee can insure the entire value of the ship ($). Yet, in the 
case of Dean v. M'Ghie (m), it was assumed that the words in 
the 45th section of 6 Geo. 4, “ except so far as may be neces- 
sary to render * the ship available by sale or otherwise ,” pre- 
serve to the mortgagee his right to take possession of the ship, 
and to claim the freight earned by her, and accruing due after lie 
has taken possession; and in the recent case of Kerstvell v. 
Bishop (v) , which was sent by the Master of Rolls for the opinion 


property in ships which is found, erhen in- (t) Irvin gv. Richardson, 2 B. & Ad. 196'. 

quiries become necessary, to be littldmore («) 4 Bing. 45. 
than nominal.— Ed. * (v) 2 Crom. A J. 629, and 2 Tyrwbitt's 

(a) See Reid v. Cox, 1 C. & F. p. 602. R. 603. 

Thompson v. Smith, 1 Mad. 395. 
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of the Court of Exchequer, in which the mortgagee of a vessel 
sought to recover freight accruing due after he had taken pos- 
session, although the mortgagor had been at the expense of the 
outfit (v), it was certified that the plaintiff* was entitled to recover. $ 

8. It often happens that the charterer of a ship causes it to be 
laden either wholly or in part with goods belonging to other 
persons ; in such cases, it seems that the charterer is to be con- 
sidered as the owner of the ship with respect to those persons. 
But as different decisions have taken place it is proper to notice 
them here. 

In the case of Parish v. Crawford (tv), an action was brought 
against the defendant as "owner of a ship, upon a promise alleged 
to have been made by him to the plaintiff to convey in his ship 
a quantity of moidores from London to Barbadoes , which had 
not been delivered there. The facts of the case were, that the 
defendant, the owner, had chartered the ship to one Fletcher for 
the voyage in question for a certain sum, and Fletcher was to 
have the freight of goods, but the freight of passengers was 
reserved to the defendant; and the defendant appointed the 
master, and covenanted with Fletcher for the condition of the ship 
and behaviour of the master. Fletcher took on board the 
moidores and other goods of the plaintiff and other persons, and 
received the freight for them. For the defendant it was objected, 
that although the ship was his property, yet he was not owner in 
such a manner as to be liable to this action, but that Fletcher was 
for this purpose the owner. Chief J ustice Lee, however, before 
whom the cause was tried, was of opinion that the action might be 
maintained ; and the plaintiff recovered damages to the value of 
the ship and freight (a?). The sentiments delivered on this oc- 
casion by the Chief Justice were as follows: " The true con- 
sideration is, whether by any thing done by Cranford, who is 
confessedly the owner of the vessel, in chartering it to Fletcher , 
he has discharged himself as owner ? Crawford considers himself 
as the governor of the ship, and so covenants for the government^ 
of it during the voyage, and the*ship was navigated by his master. 
Upon what foundation then is an owner chargeable, but upon 
these two considerations? First, The benefit arising from the 


( 0 ) See Robinson e. McDonnell, 5 M. than the report. 

£c S. 228. . (x) 12 Geo. 2, c. 15. A statute which 

(ip) Shortly reported in 2 Stra. 1251. limits the responsibility of the owners. 
The account of the case here given, is See part the third, ch. 5. 
taken from a manuscript note much fuller 
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ship, which is the equitable motive. Secondly The having the 
direction of the persons who navigate it. # And it is upon these 
two things taken together, that the implied contract arises. 
Though Crawford has not that* freight, which the merchants pay 
for their goods, yet as he has the benefit of the freight in general, 
he has that equitable motive which makes him liable. With 
regard to Fletcher , what Crawford has done is only giving him a 
power to put goods on board. And it seems to me, the makers of 
the act of parliament could not have any notion of such an owner 
of the ship, for it speaks generally of owners of ships ; but this 
Fletcher , is not to be considered as owner of the ship in any 
light, but only as having a power to make use of it in this way. 
If this was to be considered in the nature of a mortgage it would 
be delivering up the ship for such time as the mortgage should be 
in force. Therefore I think there is nothing appearing upon 
this evidence that discharges Crawford as the owner of the ship.’* 
In the case of James against Jones and others (y) an action was 
brought against the defendant as owners of the ship Sea-Flower 
for the loss of a quantity of raisins on a voyage from Faro to 
London . One Thomas , die master of s the ship, had, in his own 
name as master, and in the absence of the owners, chartered the ship 
to Feed and Parkinson on a voyage from Falmouth to Faro and 
back to London ; and Reed and Parkinson engaged by the charter* 
party to provide a full lading from Faro 9 and to pay a stipulated 
price per ton. The goods in question were shipped at J Bure by the 
consent of the agent of Reed and Parkinson at that place, and 
Thomas , the master, signed a bill of lading, engaging to deliver 
them to the plaintiff, 55 he paying freight per charter-party/’ 
These facts appearing at the trial of the cause before Lord Kenyon 9 
his Lordship was of opinion, that Reed and Parkinson were, with 
respect to the plaintiff, the owners of the shipjpro hdcvice; that 
the defendants, Jones and others 9 were not responsible to him, and 
consequently that the plaintiff could not maintain his action. 
Under this opinion the plaintiff and his counsel acquiesced, and 
did not apply to the Court for a further consideration of the subject. 
But the before-mentioned case of Parish against Crawford 9 docs 
not seem to have been adverted to on this occasion. Jn a more 
recent case, in which it appeared at the trial, that a ship had been 


(y) James a. Jones and others. Guild- * There is a short note of this case in Es- 
hall Sit. after Trin. Term, 39 Geo. 3. pinasse's Nisi Prius cases, vol 3, p. 37. 

D 
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chartered by the Uefendants, who were the registered owners, to 
one Beur on a # voyage from London to Surinam, and was 
afterwards put up by him as a general ship, and that the plaintiff 
had shipped a quantity of oats which had been improperly sold by 
the master, and for which the action was brought, the late very 
learned Chief Justice of the Court of King’s Bench held the 
defendants were not answerable, and the plaintiff was nonsuited. 
The form of the bill of lading is not noticed in the report of this 
case, and therefore, I presume, it was not thought material at the 
trial (&)• The gentlemen, who were counsel for the plaintiff in 
this cause, were certainly aware of the case of Parish v. Crawford , 
but they acquiesced in the decision. 

These two cases are inconsistent with the former, but they are 
conformable to the principle of judgments pronounced respectively 
by the Courts of King’s Bench and Common Pleas on questions 
of Insurance, wherein it was decided, First (a), that a deviation 
committed by the master, with the knowledge of the absolute 
owner, and which, therefore, could not, according to the law of 
England , be an act of barratry with respect to him , was an act of 
barratry with respect to a° third person, who had hired the ship by 
a charter-party, and who was considered as owner for the particular 
voyage, with relation to the subject of that cause ; Secondly (6) 
that a wilful running ashore by the absolute owner, with the privity 
of the master, was an act of barratry against the merchant, under 
whose sole control the entire vessel for a time was placed. And 
probably the case of Parish v. Crawford is not to be considered 
as law; for although the absolute owner might in each of these 
cases be ultimately answerable to the charterer of the ship, yet 
there was no contract, either express or implied, between him and 
the proprietors. 

§In all such cases the real question appears to be, whether 
the contract of the proprietor of the goods was made with the 
absolute owner, or with the charterer of the vessel, and its decision 
will generally depend upon the further question, who was the 
immediate owner in possession of the vessel at the time the con- 
tract was made? In the case of an actual demise of the vessel, it 
is not disputed that the lessee becomes for the term to all intents 
and purposes the owner. Whether there be such a demise to him 


(*) Mackenzie r. Rowe and other, (*i) Vallejo t>. Wheeler, Cowp. 143. 

2 Campb. 482. (6) Soares v. Thornton, 7 Taunt. 827. 
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as constitutes him owner for the terra, is to be oollected from the 
language of the charter-party and the nature pf the ship’s employ- 
ment. The contract between the shipowner and the merchant may 
be locatio navis,' a demise of the ship itself with its fifrniture and 
apparel, it may be locatio navis et operarum magistri, a demise of 
the ship (c), “ in a state fit for the purposes of mercantile adventure,” 
or it may be “ locatio operis vehendarum mercium a contract 
for the carriage of the merchant’s goods in the owner’s ship, and 
by his servants. 

Respecting the first of these modes of demise no difficulty is 
likely to arise, but on the question, whether the charter-party be 
a demise of the second kind, or a mere contract for the use of the 
ship with the services of the captain and crew, the solution of 
most important points in maritime law, and among them the re- 
sponsibility of the general owner to third parties depends (« d ). 

In a question of construction it is impossible to lay down a rule 
of universal application, but it seems' to result from the cases 
decided upon this subject ; that when by the terms of the charter- 
party the master and mariners are to continue subject to the orders 
of the shipowner, he retaining through them the possession, 
management and control of the vessel, it is to be considered as a 
contract to carry the freighter’s goods, but where the merchant 
engages to pay a stipulated price to the shipowner for the use of his 
ship, for the voyage, by the month or year — takes it and them into 
his service — receiving the freight actually earned by it to his own 
use, the master and mariners becoming subject to his orders, and the 
general management and control of them and of the vessel, being 
given up to him, it is a demise of the vessel with her crew for the 
voyage, or the term specified ; the charterer becomes owner pro 
hdc vice (e) entitled to the rights and subject to the responsibilities 
which attach to that character. 


(c) See the observations of Tindal, Courts. In an action on a policy of in- 

C. J. t on the case of Newberry v, Colvin, surance, brought by the plaintiff, to recover 
7 Bing. 190 ; post, p. 40. Pothier Traite *for a lots in the voyage, one of the losses 
de Charte Partic, p. 1, s. 5. being assigned to be barratry by the master, 

(d) See .post, on Lien for Freight, the questioa.arose, who waa owner for the 

Stoppage in Transitu, &c. voyage ? The Court, in delivering the 

(«) The question, who is to. be con* judgment, said, “ A person maybe owner 

sidered as owner for the voyage *in cases for the voyage, who, by a contract with 

of charty-party, so as to create a liability the general owner, hires the ship for the 
for repairs or breaches of duty, has been * voyage, and has the exclusive possession, 

several times litigated in the American command, and navigation of the ship. 

D 2 
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Thus in the ease of McKenzie v. Kowe 3 above cited, the 
proof of the charter to Be Beur , and of the vessel’s being put up 
by him as a general ship, shewed that she was under his control 
and management, and that the shipper’s contract was with him. 

So in the case of the Trinity Home v. Clark (/), which was 
an action of assumpsit for tolls claimed to be due from the de- 
fendant, as owner of the ship Britannia , in respect of certain lights 
on the coast, and of the buoys and beacons coming up the Thames. 
The defendant having chartered his ship to the commissioners of 
the transport service, on behalf of the Crown, the question was, 
whether he was liable to pay any portion of these tolls during 
the time she was in the service of the Transport Board. On 
the part of the defendant it was contended that the Crown, during 
the period of the ship’s employment under the charter-party, 
was to be considered as owner of the ship, and that the defendant 
was not liable to pay the tolls. 

“ It is urged,” said Lord Ellenborough 9 “ that the use and ser- 
vice only of the ship are parted with, and that the possession 
and ownership are retained, by the conduct and navigation being 
left to the master and crew, who are the servants of the pro- 
prietors of the ship, chosen and fed and paid by them. We are, 
however, of opinion, that the arguments tending to shew that the 


Such, is understood to have been the case 
in Vallejo v . Wheeler, Cowp. R. 143. 
But where the general owner retains the 
possession, conmand, and navigation of 
the ship, and contracts to carry a cargo 
on freight for tho voyage, the charty-party 
is considered a mere affreightment, sound- 
ing in covenant, and the freighter is not 
clothed with the character or legal re- 
sponsibility of ownership. Such was the case 
of Hool v. Groverman, (1 Cranch, 214,) 
in this Court. In the first case, the general 
freighter is responsible for the conduct of 
the master and mariners during the voyage ; 
in the latter case, the responsibility rests* 
on the general owner. On examining 
the charter-party in the present case, there 
can be no doilbt, from the terms and sti- 
pulation, that it falls within the latter class 
of cases. The master, who was the ge- 
neral owner, retained the exclusive pos- 
session, command, and navigation of the 
vessel, and she was navigated at bis ex- 


pense during the voyage. '• 

The same doctrine was stated by the 
Supreme Court of New York, in McIntyre 
v. Browne, 1 John. R. 229. A. chartered 
a vessel to B. and C. for a particular 
voyage, retaining half the cabin, and certain 
privileges for the master and mate, and 
covenanted to hire and pay the master 
and men, and furnish provisions for the 
voyage, &c. The .Court said the true 
distinction was, “ that where, by the terms 
of the charter, the shipowner appoints the 
master and mariners, and retains the 
management and control of the vessel, 
the charter is rather to be considered as a 
covenant to carry goods $ but where the 
whole management is given over to the 
freighter, it is more properly a hiring the 
vessel for the voyage, and, in such case, 
the hireV would be deemed owner pro h&c 
vice.” — Mr. Justice Story's note to the 
American edition, p. 23. 

(/) 4 M. & S. 288. 
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possession passed to the Crown during the terifl and service of 
the ship, outweigh those which lead to thejcontrary conclusion. 
The terms are proper terms of grant and demise ; the sum to 
be paid is in the nature of rent for the use of a chattel j the whole 
use of the ship is warranted ; the term is sufficiently fixed, and 
the certificates, which the parties are to procure to entitle them to 
the rent, are worded so as to recognize the possession. In truth, 
the supposed reservation of the possession to the master and crew, 
is not exclusive, as is contended for. The occupation of the dif- 
ferent habitable parts of the ship is arranged by the terms of the 
contract, and a place provided for the residence of the agent for 
the Crown. The whole argument appears to rest on a fallacy ; 
the possession, such as it is of the master and crew, is not retained 
by the proprietors of the ship, to restrain or interfere with the 
full and free use of the ship which they have let to hire for a 
term, but as subsidiary and subservient to such use. It is not 
only consistent with the entire ownership and possession of the 
vessel on the part of the Crown during the period for which it is 
let, but it is a farther means provided to enable the Crown fully 
and beneficially to enjoy the same, by letting at the same time out 
to the Crq>wn the services likewise of those by whom the vessel 
might be best conducted under the direction of the Crown, in the 
prosecution of the object for which the Crown hired it. The 
vessel, therefore, is not only hired, but along with it the services 
also of a certain number of persons paid by the proprietors, and 
these services are necessary to the use of the vessel which the 
proprietors have expressly warranted to the Crown. It is the 
same thing as the hire of a waggon and team for a certain time ; 
the proprietor of the waggon stipulating that the waggon should 
be driven and the horses taken care of by his own waggoner, and 
by whom he was to be fed. In such a case it could hardly be 
made a question 'that the waggon and team were in the possession 
of the hirer during the harvest, or whatever the term may be for 
which they were hired. This is, indeed, idem per idem ; but as the 
instance is more familiar, it serves to put the point in a clearer light.” 

This decision proceeds not upon any particular words, though 
due weight be given to every word, but upon the terms of the 
charter-party altogether, reference being had to the object and 
nature of the service in which the ship was employed. Many other 
cases, which will be noticed ii\ another part of this work, have 
been determined on the same grounds. The recent case of New - 
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berry v. Colvin ($), in the Exchequer Chamber, may properly be 
considered here. 

This was an action on tne case against Newberry,' the defendant 
below, for (he loss of goods shipped by the plaintiffs in India, to 
be conveyed to- England. 

The goods were shipped by the plaintiffs, on board the Benton, 
and bills of lading, in the usual form, were 'signed for them by 
George Betham,. then being master of the vessel, under a charter- 
party, in substance, as follows : — (g) 

The owner appointed Betham to the command, and he agreed 
to take the command, and receive the ship into his service for 
twelve months certain, an*d such longer time as might be necessary 
to complete the voyage, and pay to the owner for the use and 
hire of the ship, after the rate of twenty-five shillings per ton, 
per month. And it was further agreed that the said George 
Betham was to provide, at his own expense, all necessaries for 
the use of the passengers on board the said ship, pay and defray 
all port charges and pilotage ; remit all freight bills for the 
homeward cargo, to B. B., and Co., in London, who should hold 
them as joint trustees for the owner, and George Betham ,* that 
they should be applied to payment of the balance of freight due 
from Betham, and the surplus, if any, be handed over to him. 
It was then provided that the owner should have an agent on 
board, who was to have the sole management of the ship’s stores, 
and power to displace Betham for breach of any covenant in the 
charter-party. 

The plaintiffs below, shipped their goods with knowledge of 
the contents of this charter-party (h). The ship sailed on her 
voyage from the river Ilooghly, but the goods were never delivered 
to the plaintiffs or their assigns, pursuant to the bills of lading. 

The arguments for the plaintiffs below, will be collected from 
the judgment of the Court of Error reversing, that of the Court 
of King's Bench. 

“The present action," said Chief Justice Tindal, “ although 


(g) 7 Bingh. 190. The reader is re- by Mr. Baron Parke, that an action could 

quested to refer to the report. The not be maintained against the owner of 
charter-party is too long for insertion a ship ,for improper stowage of goods if 
here. the shipper knew when the goods were 

(h) See the case of Major r. White, 7 * shipped that the vessel was chartered. 
Carr. & Payne, 41, in which it was held 
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in form an action upon a tort, is virtually ancf substantially an 
action upon the contract contained in the bills of lading, and set 
out in the declaration. To decide, therefore, whether the action 
was rightly brought, it must be ascertained with whom the con- 
tract was made ; whether with the defendant's below, as the 
owners of the vessel, through Betham , as their master or agent, 
or with Betham himself, as the freighter and owner pro hac pice 
for his own benefit, and on his own behalf. The question 
to be considered is simply that of the construction of the charter- 
party, and we think, upon the whole instrument taken together, 
the construction is such as to constitute Betham as between him 
and the shippers of goods , the owner of the ship during the con- 
tinuance of the voyage described in the charter-party. 

“ In the first place, by the terms of the charter-party, the owners 
covenant ‘ that the ship shall, if required, be kept and continued 
in the service described therein during the term of twelve calendar 
months, and such longer time as may be necessary to complete 
the voyage.’ And Betham , on the other hand, covenants * to 
accept, receive, and take the ship into his service , for the term of 
twelve calendar months certain, until tlte voyage shall be ended, 
and to pay to the owner for the use or hire of the said ship* at 
and after the rate of twenty-five shillings per ton per calendar 
month during the said term of twelve calendar months certain, 
and until her return to the port of London and clearance, or up 
to the day of her being lost, captured, or last seen or heard of.’ 

“ But it is objected by the plaintiffs below, that such contract 
contains no words, of express demise, and undoubtedly it does 
not. But even in a lease of lands no such words are absolutely 
necessary, ‘ but any words which amount to a grant are sufficient 
for a lease' ” (A). And there are cases in the books, that if a man 
covenants that A. shall have the land for a term rendering rent, or 
that the covenantee shall enjoy the laftd (i), these words would 
amount to a lease. Now, the present case ccftnes very near those 
referred to ; for the owners do covenant that the ship shall be kept 
in the service of Betham for a certain time. Betham covenants that 
he will receive her into his service during that time ; and that 
he will pay for the use or hire of her a certain freight, stipulations 
that appear equivalent in their effect to an actual demise of the 
ship. But further, the whole of the ship is so far parted with 


(h) Co. Litt. 45* 6. 


(/) 1 Leonard* 1 At. 
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that it is thought necessary that Betham should covenant with 
the owners that they should have liberty to load on the outward 
voyage, iron and other articles, not exceeding in the whole 
one hundred tons.” 

" Again, the mode in which the ship was to be used, and in which 
the .freight reserved by the charter-party is to be paid, support 
the same construction of the charter-party. * The ship, both on 
her outward and her homeward voyage, was to be put up by 
Betham (in many parts of the charter called the freighter) as a 
general carrying ship. The freight which the owners stipulate 
to receive from him is quite independent of that which he receives 
for the carriage of goocfc. Theirs is a time freight; his depends 
upon the carriage of the goods shipped. If the ship went out 
without any cargo, or was lost before her arrival at her outward 
or homeward port of destination, in all which cases Betham 
might receive no freight, the owner would still receive the same 
amount as if she had returned full, or in case of loss of the ship, 
up to the day of her loss. Under these circumstances, we think 
the captain, in putting up the ship as a general ship, and signing 
bills of lading, cannot b£ considered as acting as the servant of 
the shipowners, or in any other manner than as the temporary 
owner of the ship. It is almost the invariable practice and usage 
that the owners of a ship, although they let it out upon freight 
to a charterer, do themselves appoint a captain and the crew, the 
chartering of the ship not being so much the chartering of the 
hull as of the ship in a state fit for the purposes of mercantile 
adventure . There seems no reason, therefore,, that the chartering 
of the ship in any particular case to the captain of that ship, 
should create any more responsibility in the owner to the shippers 
of goods where such fact is made known to them, than if the ship 
were freighted to an entire 6tranger.” 

** With respect to the #gent appointed by the owners it appears 
that his authority was limited to the superintendence of the acts 
of Betham f as captain, and not as freighter; the utmost authority 
given to the agent being that. of displacing the master and ap- 
pointing another, in case 2felA<m*should be guilty of a breach of 
any of the^ covenants or agreements on his part. But, if Betham 
ceased to be master, he did nevertheless, by the terms of the 
charter-party, continue the freighter the ship, possessing the 
same power to take goods on bqard, and liable to the same re- 
sponsibilities on the one hand to the owners for the time of freight 
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for which he had contracted ; on the other hand, to the shippers 
of goods for the safe conveyance of the goods shipped.’* 

" As to the freight bills received by the freighter, the charter- 
party gives the owners a security upon them, but 90 strict or 
immediate interest in the freight earned, the whole of the surplus 
of which belongs to Betham . If Betham had obtained no home- 
ward cargo from Calcutta , so that no freight bills could have been 
transmitted, the owners would still have been entitled to their 
true freight. The freight earned by Betham in the intermediate 
voyage for twelve months in India, does not become a security 
to the owners. Even in the homeward voyage, if the ship had 
been lost, there might have been no freight payable, but still he 
must have made good his own liability to a monthly freight for 
the use and hire of the vessel. Upon the whole, therefore, we 
think the effect of this charter-party was to make the freighter 
the legal owner of this ship pro tempore 9 that the freight for the 
carriage of these goods was paid to him for his own use, and 
consequently, that the defendants are not liable to an action for 
non delivery of the goods.” 

The case of Newberry v. Colvin was afterwards taken to the 
House of Lords, and the judgment of the Exchequer Chamber 
there affirmed (i). It will be seen that it was determined, upon a 
minute consideration of the effect of all the covenants in the 
charter-party, regard being had to the purpose and object of it, 
and the nature of the ship’s employment. The result of that 
consideration was, that Betham 9 by the charter-party was consti- 
tuted, as between him and the shippers , owner pro hdc vice of the 
vessel, that he contracted with them, not as the agent of the 
owners, but on his own account, and therefore that he, and not 
the owners, was liable to the shippers for the non delivery of their 
goods, pursuant to the bills of lading. 

From these cases it appears that the question, whether or not 
the possession of a vessel passes out of the owner to a charterer, 
depends upon no single fact or expression, but upon the whole of 
the language of the contract, as applicable to its attendant circum- 
stances. The case of Bean v. Hogg and Lewis may be referred 
to, in further illustration of this rule of construction. The defend- 
ant, Lewis , had hired a steam boat for a party of pleasure, to 
Richmond , upon the terms^disclosed in the following letter from 


(>) 1 Clark & Fin. *283. 


(j) Dean r. Hogg, 10 Bing. 345. 
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the owner, €< I n^te the Adelaide is engaged to you for Richmond 
or Twickenham , for Tuesday the 28th of May 9 at the hire for the 
day of 5/. 10a., your party not exceeding fifty persons.” The 
vessel was navigated by a captain &nd crew, employed and paid by 
the owner. As she was about to start from a quay in London , the 
plaintiff, a stranger to the defendants, and not aware that the vessel 
had been hired by him for the day, stepped on board, with the 
permission of the captain. The plaintiff being harshly warned to 
leave the vessel, refused to go, whereupon the defendants, with 
considerable violence, pushed him into a boat alongside, and in so 
doing, tore off the skirts of his coat. 

For this assault the plaintiff brought an action of trespass, and 
having obtained a verdict, with damages, the question, upon a mo- 
tion to set aside the verdict and enter a nonsuit was, whether, under 
the contract with the owner above stated, Lewis had such possession 
of the steam vessel, as would support the defendant's second plea, 
which alleged, that the defendant Lewis was lawfully possessed of 
the steam vessel, that the plaintiff was unlawfully in the steam 
vessel, from which he would not depart when requested, and then 
justified the committing 6f the trespasses by the defendants, in 
defence of the possession of Lewis 9 and in order to remove the 
plaintiff from the vessel. u There can be no doubt,” said Chief 
Justice Tindal 9 “ that upon such a contract, the defendant Lewis 
would be entitled to the full enjoyment of the vessel, for himself 
and his party, free from the intrusion of any stranger. The 
circumstances of the case, and the object of the voyage, necessarily 
imply it; so that if the captain afterwards admitted any other 
passengers, for hire or freight, to Richmond (as in fact he did admit 
the plaintiff) such admission would amount to a breach of contract 
between him and Lewis 9 for which the latter might have recovered 
a compensation in damages. But the question here is, whether, 
under this contract, Lewis had such an exclusive possession of the 
vessel, as would justify him in forcibly putting the plaintiff out of 
the vessel, admitted, as he had been, by the captain, in defence of 
his possession ; and we think be had not. Here there was no 
express contract for the exclusive possession of the vessel by 
Lewis, and there could be no object or purpose in considering the 
vessel as taken out of the possession of the owners, and put into 
the possession of Lewis . All that the defendant Lewis bargained 
for, was, that he and his party should be carried by the captain 
and the crew on board the Adelaide 9 to Richmond , without the 
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addition of strangers ; and such a contract migfyt be well carried 
into effect, without considering the possession changed from the 
owners to Lewis. The captain and the crew who continued in the 
management of the vessel, were* the servants of the owners, not of 
Lewis . There where some parts of the vessel manifestly not in 
the possession of the defendant Lewis 9 and some parts to which 
he had even no right of access or entry, such as the parts occupied 
by the crew, the room containing the machinery, and the like. If 
the captain had carried goods to Richmond for other persons, to 
any extent short of incommoding the defendant Lewis , and his 
friends, the defendants could not have prevented it, either by 
removing the goods, or by action against the owners, all which 
considerations tend to show the possession was never given up. 
The merely putting Lewis in possession of the vessel would have 
been nothing, the main part of the contract remained to be per- 
formed by the captain and crew, viz., the carrying them to 
Richmond and back again, for which purpose, it was essential they 
should remain on board, and retain the management and conduct 
of the vessel. Looking, therefore, at the object and intention of all 
parties, we think the exclusive possessibn of the vessel did not 
pass to the party hiring the vessel, for the limited purpose of being 
carried to Richmond and back, and consequently that the plea is 
not established.” 

u Many accidents,” said Lord Tenterden, u have occurred from the 
negligent management of vessels, hired and chartered for a voyage 
on the ocean, to carry such goods as the charterer may think fit to 
load, and such only, and many actions have been brought against 
their owners, but I am not aware that any has ever been brought 
against the charterer though he is, to some purposes, the dominus 
pro tempore'Xk). " If any injury,” said Tindal 9 C. J., in the case 
of Dean v. Hogg “ had been occasioned by the vessel, the owners, 
and not Lewis , would have been answerable for the damages.” 

These dicta must be understood with reference to the circum- 
stances under the consideration of those learned judges, on the 
occasion of their delivery. They are the expressions of a rule 
of general, but not of universal, application. The true question 
in all such cases is, whose servants had the direction and manage- 
ment of the vessel at the time of the injury complained of, and, 
as on the construction of the great majority of charter-parties, the 


l A) Laugher v. Pointer, 5 B. & C. 678. 
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master and crew* will be considered to be the servants of the 
owner ; he will, in most cases, be held responsible for injuries 
occasioned by their negligence or unskilfulness. In the case of 
Fletcher v.%Braddick(l), the owners had let their ship for six 
months, by a charter-party, to the commissioners of the navy, who 
had put on board a commander in the navy, who had the com- 
mand of the ship, and also a King’s pilot who gave orders 
to the seamen. The charter-party contained covenants on the 
part of the owners, that they would provide a crew, and pay, and 
maintain them ; that they would repair the ship and supply her 
with stores ; but the guns and ammunition were to be found by 
the government, and that the master should obey the orders and 
instructions of the naval commander. On the part of the com- 
missioners, there was a covenant to pay a certain freight, and if 
the ship was destroyed by the enemy, that the government should 
pay for the loss or injury. The action was brought against the 
owners for running down the ship of the plaintiffs during the time 
of the hiring. On this case the Court of Common Pleas gave 
judgment for the plaintiffs, and said, 99 Notwithstanding the 
charter-party entered into' between the owners and the commis- 
sioners of the navy, the ship belonged to the defendants. It was 
navigated by a master and sailors provided by them, and it is 
sufficient to say that it is to be considered as their ship with 
regard to all the world, except the commissioners of the navy.” 

This decision is not perfectly satisfactory. It was stipulated 
by the charter-party that the master and crew should obey the 
orders of the naval commander who was appointed by the crown, 
and who certainly was not the servant of the owners. Chief 
Justice Mansfield said, "it was doubtful whether, by obeying 
the orders of the officer, it was meant that the officer should see 
to the navigation and direct the motion of the ship , or only direct 
to what place the ship should be carried for the purpose of being 
employed against the enemy.” The case was hardly ripe for 
judgment until that doubt had been removed. 

The recent case of Fenton v. The Dublin Steam Packet Com- 
pany was decided, upon grounds more clear and intelligible. 
It was an action against the owners of a steam packet for an in- 
jury done to the plaintiff's keel, through the negligence of the 
crew of the steam packet. • 


(0 2 New Rep. 182. 
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The declaration alleged, that the defendants were possessed 
of the steam vessel, and by their servant and mariners had 
the care, direction, and management of the same, and this allega- 
tion was put in issue by the plea. The vessel, wheh the mis* 
fortune occurred, was employed under the following memorandum 
of charter-party : — 

“ It is this day mutually agreed between the City of Dublin 
Steam Packet Company , owners of the steam vessel, on the one 
part, and John Dails , &c. on the other part, that the said company 
agree to charter with J. D. 9 the said steamer for the space of six 
months, to be paid for at the same and after the rate of £20 per week, 
the owners to keep the vessel in good and sufficient order for the 
conveyance of goods, merchandise, and passengers, to run from 
Newcastle and Goole or any other coasting station which the 
said /. j D. may from time to time employ the said vessel in ; the 
said J . D. to pay all disbursements incident to the working the 
said steamer, including harbour dues, pilotages, seamens’ and 
captain’s wages, and provide coals and oil, tallow, &c. for engines, 
and to insure the vessel for £3000. The policy to be deposited 
with the company before named.” 

The captain of the steam vessel proved that himself, the 
crew, and engineers were appointed by the defendants or their 
agents, but that they were all paid by Dails the charterer ; that 
he obeyed the orders of Dails as to where the vessel was to go, 
but not as to the mode of navigation ; that at the time of the ac- 
cident, Dails was on board, and that the vessel was going, by his 
direction, to Newcastle. 

On these facts it was contended, that the vessel was demised to 
the charterer; that the crew were his servants, and, therefore, 
that he, and not the owners, must be liable for their negligence. 
But the Court was of a different opinion. “ It is conceded,” said 
Mr. Justice Paiteson 9 “ that the accident happened through the 
negligence of the crew, so that the real question is, whose servants 
were they ? Looking at the charter-party itself, I have no doubt 
they were the servants of the owners of the vessel. The charterer 
is to pay disbursements, but is not required to provide any thing ; 
he i9 to pay wages, but is not required to appoint servants ; the 
inference is, that the owners were to provide every thing, and to 
have servants of their oWh jehoosing.” 

The question, therefore, whether the owner or the charterer be 
liable for injuries caused by the negligence or unskilful management 
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of the vessel, is So be determined by the terms of the instrument 
of charter, as explained by the circumstances of each particular 
case. A charter-party, as we have seen, may be, and most com- 
monly is, a 9 mere contract to carry goods ; it may be a contract 
for the. hire of a ship manned and equipped for mercantile ad- 
venture ; or it may be what it very rarely is, a lease of the hull of a 
ship, to be navigated by a master and mariners hired and paid by 
the charterer. In the first case, no doubt can exist that the crew 
remain the servants of the owner. In the second, a possession 
subservient to the employment of the vessel by the charterer, and 
a control over the mode of her navigation may still be retained 
by the owner, through his' servants, the master and mariners, whose 
services he has let with the ship, and for whose negligence or un- 
skilfulness he is responsible. But if the case should occur of an 
injury done by the negligent or unskilful management of a ship, 
the possession and control of which had so completely passed to 
the charterer, that he appointed the master and crew, and directed 
not only her destination and employment, but the mode of her 
navigation, then he, and not the absolute owner, would be held 
responsible for the misfortune. § 
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CHAPTER THE SECOND. 

OF PROPERTY IN BRITISH SHIPS. 

1 . All commercial nations have, for the advancement of their 
individual prosperity, conferred various’ privileges of trade upon 
the ships belonging to their own countrymen ; and the legislature 
of this nation has, for the same purpose, at different periods, 
enacted laws suitable to the circumstances of the times, requiring 
for the exercise of some particular branches of commerce, ships, 
not only of the property of its own subjects, but also of the built of 
its own dominions ; allowing other branches to ships the property 
only of its own subjects, without regard to the built ; and, in others, 
in which foreign ships were suffered to participate, favouring those 
of its own subjects by a difference in the rate of duties. It has, 
however, at all times, been the policy of the legislature to confine 
the privileges of our trade, as far as was consistent with the extent 
of it, to ships built within the King’s dominions 5 but it was 
reserved for the reign of George the Third to see the ship-build- 
ing of the country advanced to such a state as to warrant the 
confinement of these privileges exclusively to ships of that de- 
scription, or taken as prize in war. And, accordingly, this mea- 
sure was carried into execution by a statute, the 26 Geo. 3,c. 60, 
reserving, however, to such foreign built ships, as were then the 
property of his subjects, the privileges to which they were then 
entitled by the existing laws. For the more effectual execution 
of this important measure of public policy, various new regula- 
tions were at the same time introduced to ascertain the built and 
property of ships, which were afterwards improved by subsequent 
statutes (a), as experience shewed that some particulars, nothwith- 
standing the great attention paid to the original statute, and the 
great talents employed in framing it, had not been sufficiently 
provided for by it. * • 


(« ) 27 Geo. 3, o. 19 5 34 Geo. 3. c. 42 A 68 > 35 Geo. 3, c. 58 > 37 Geo. 3, <\ 63. 
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The great, Jmd perhaps, the only original object of these 
statutes, was to advance the public policy of the state, by the 
notoriety of property obtained through the medium of a public 
register, 4 measure adopted with numerous improvements from 
the wisdom of former times (6). They were often, and upon the 
whole, perhaps truly, considered beneficial in another point of 
view, namely, as calculated to prevent the commission of private 
fraud upon individuals ; but the instances, in which fair and honest 
transactions are rendered unavailable through a negligent want of 
compliance with the forms directed by these and other statutes 
requiring a public register of conveyances, make the expedience 
of all such regulations, cbnsidered with reference to private benefit 
only, a matter of question and controversy. It happened also 
with regard to these statutes, as to all others of a similar kind, 
that doubts and difficulties arose upon their construction, and 
upon the application of general rules and enactments to particular 
cases. The matters to be provided for were very numerous and 
very various; the difficulty of framing positive regulations, even 

for objects of a limited nature, is much greater than those, who 

• 

(6) Tho registering of ships appears names of the several part-owners, who 

to have been first introduced into practice were to be Frenchmen only, and resident 

in this country by the Navigation Act, in France, in order to preserve the pri- 

12 Car. 2, c. 18, s. 10, a.D. 1660, for it vileges of the national flag to his own 

is not mentioned in tho Navigation Ordi- subjects. See Valin on the French Or- 

nanco in tho time of the usurpation ; but dinancc, tom. i. 661, &c. The first 

tho statute of Charles the Second only article of the Hanseatic Ordinance of 

requires foreign ships British owned to 1614, prohibits the building of ships in 

bo registered. Tho statute 7 & 8 Wm. 8, tho Hanse Towns to all except citizens 

e. 22, s. 17, requires British or Planta- and persons having the particular por- 
tion built ships British owned, if intended mission of the magistrates of the place, 

to he employed in the Plantation trade. An act of Congress, of the 31st of De- 

and also prize ships, to bo registered. comber, 1 792, ch. i. contains regulations 

And ships, for which Mediterranean pas- for registering ships in the United States 

ses were wanted, were also registered in of America, the greater part of which 
consequence of a regulation at the Ad- correspond almost exactly with those of 

miralty, although a register was not re- our statute of 26 Geo. 3, c. 60. The 

quired by statute for British ships cm- national privileges of trade are confined 

ployed in the Mediterranean trade, as* to ships belonging to and commanded by 

we learn from Reeve’s History of the Law citizens of America, and cither built with- 

of Shipping and Navigation, p. 423. in the United States, or belonging to 

Louis the Fourteenth, by an ordinance American citizens, on the 16th of May, 

dated the 24tti October, 1681, required 1789, and continually thereafter, or taken 

all his subjects to make a declaration in and condemned as prize in war ; or for- 

thc admiralty of their residence, of all feitocl for a breach of the laws of the 

ships belonging to them, whether built in United »Statcs. 

France or foreign countries, and of the 
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have not tried the experiment themselves, or attended with can- 
dour to the experiments of others, are ready to admit. It will 
often happen, that defects can be discovered, and inconvenience 
manifested, by experience alone. After an experience of some- 
what more than thirty years, it was thought advisable to. make 
many alterations, and to comprise the whole subject in one 
statute ; and, accordingly, all the former acts were repealed, and 
a new statute passed in the fourth year of the reign of George 
the Fourth, which took effect for general purposes on the 1st 
of January , 18 24(c). In the sixth year of the same reign, all 
the statutes relating to the customs were repealed, in order to 
bring the whole of that extensive and complicated subject into a 
very few acts(d) ; and it was considered, that by this measure the 
Register Act of the the fourth year of that reign was virtually 
repealed. A new act (a) was accordingly passed, which, (with 
two or three slight alterations introduced in the next year) was 
the law for the registry of British ships when the last edition of this 
work was published. Since that time, the 3 & 4 Win. 4, c. 55, 
has been passed, and with some few modifications is now in force. 

The act of the sixth year of the reign of George the Fourth 
does not appear to differ from that of the fourth year, except by 
the introduction of two additional clauses relating to the repairs and 
manning of British ships, introduced to prevent the bad effects of 
combinations among shipwrights and seamen. These clauses, 
which were intended to counteract a temporary evil, have not been 
re-enacted by the 3& 4 Wm. 4, and that statute differs from the 
two preceding ones, by substituting declarations for oaths in cases 
where the latter had been required, and in other less important 
matters. By the 5 & 6 Wm. 4, c. 56, so much of 3 & 4 Wm. 4, 
c. 55, as relates to the mode of ascertaining the tonnage of 
vessels is repealed, and new rules are established for that purpose. 

The most important points of difference between the regulations 
of the late statutes and the former, are, That it is no longer ne- 


(c) 4 Geo. 4, c. 41. 

(rf) * Four hundred and forty -five acts, 
and parts of acts, were expressly repealed 
by the 6 Geo. 4, s. 105, and the whole 
matter, including the registry of, ships, 
comprised in eleven acts, vis., froifi c. 
106 to 116 inclusive. In the next year. 


however, five of the repealed acts were 
revived, a few other acts repealed, and 
some few amendments madejo the eleven 
acts before mentioned, by the statute 7 
Geo. 4, c. 48. 

(e) 6 Geo. 4, c. 1 10 ; 7 Geo. 4, c. 48. 
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cessary to recite the certificate of registry in a contract for the 
sale of a ship ; ant] that in a bill of sale or other instrument in- 
tended to operate as a transfer of the property, it is sufficient to 
recite the principal contents of the certificate, and a provision is 
introduced, with a view to prevent the effect of certain errors in 
the* recital (/) : That the indorsement on the certificate is to be 
made by the public officers, instead of the party transferring ( g ) : 
That a mortgagee or trustee for the payment of debts, is not to 
be deemed an owner (/#), nor his interest to be affected by the 
subsequent bankruptcy of the mortgagor or assignor, on the 
ground of reputed ownership ( i ) : That the specific share of every 
part-owner (and which Is required to be one or more 61th parts) 
must be mentioned in the registry, except in the case of partners 
in trade, whose interest is to be considered as partnership pro- 
perty (k ) : That only thirty-two persons shall be entitled to be 
legal owners as tenants in common, with a provision for the equi- 
table title of minors, legatees, creditors, &c., and a provision also 
for joint-stock companies (/) ; that more extensive powers are 
given for a registry de novo ,* and that copies of declarations and 
entries in the books of the Custom-house are made evidence, in 
order to prevent the necessity of the attendance of the public 
officers to produce the original? (•»)• 

An enumeration of the commercial privileges of British ships, 
does not properly belong to this Treatise; but as they are now 
comprised in one statute, 3& 4 Win. 4, c. 54(»), some parts of 
which it will be necessary to quote, it has been thought advisable 
to print the whole of it in the Appendix. 

The object of the Legislature is to confine the privileges of 
British ships, to ships duly registered. This appeal's not only 
by the Register Act, but also by the Navigation Act ( n ). By the 
Register Act, it is enacted, That in case any ship, not being duly 
registered, and not having obtained such certificate as in that act 
is mentioned, wind* is the same as the certificate in the 34th Geo. 3, 
shall exercise any of the privileges of a British ship, the same 
shall be subject to forfeiture, and may be seized by any officer of 
the Customs, with*a saving, however, of the privileges of ships 


(/) 3 & 4 Wm. 4, c. 65, a. 31. 
(£) Soct. 34. 

(4) Sect, 42. 

(i) Sect, 43. 


(4) Sect. 32. 

(/) «Sect. 33. 

(1m) Sect. 10. 

(*•) 3 A 4 Wm. 4, c. 54, s. 12, Sc c. 
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registered prior to the commencement of this* act, under the 
provisions of the 6 Geo. 4y c. 1 10. And by 4he Navigation Act, 
it is enacted, That no ship shall.be admitted to be a British ship, 
unless duly registered and navigated as such (0). 

But from this general enactment are excepted, first, British - 
built boats or vessels under fifteen tons burthen, wholly owned 
and navigated by British subjects, which, although not registered 
as British ships, shall be admitted to be British vessels, in all 
navigation in the rivers and upon the coasts of the United King- 
dom, or of the British possessions abroad, not proceeding over 
sea, except within the limits of the respective colonial govern- 
ments, within which the managing owners of such vessels respec- 
tively reside. Secondly, British- built boats or vessels wholly 
owned and navigated by British subjects, not exceeding the bur - 
den of thirty tons, and not having a whole or a fixed deck, and 
being employed solely in fishing on the banks and shores of 
Newfoundland , and of the parts adjacent, or on the banks and 
shores of the provinces of Canada , Nova Scotia , or New Bruns- 
wick, adjacent to the Gulf of St. Lawrence, or on the north of 
Cape Canso, or of the islands within the same, or in trading 
coastwise within the said limits, which shall be admitted to be 
British boats or vessels, although not registered, so long as such 
boats or vessels shall be solely so employed (/>). Thirdly, ships 
built in the British settlements at Honduras , and owned and 
navigated as British ships, which shall be entitled to the privi- 
leges of British registered ships, in all direct trade between the 
United Kingdom or 'the British possessions in America , and the 
said settlements 5 provided the master shall produce a certificate, 
under the hand of the superirlftndent of those settlements, that 
satisfactory proof has been made before him that such ship 
(describing it) was built in the said settlements, and is wholly 
owned by British subjects : provided also, tlyit the time of the 
clearance of such ship from the said settlements for every voyage, 
shall be indorsed upon such certificate by such superinten- 
dent (q). * 

From the language of the foregoing enactments, it docs not 
appear that any ship is absolutely required to be registered; the 
register is necessary only for the purpose of conferring the privr 


E 2 


(o) 3 & 4 Wm. 4, c. 54, s. 12, &c. 

( p ) Sect. 13. 


( 7 ) Sect. 14. 
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leges of a British ship : the forfeiture is only for exercising the 
privileges of a British ship, without having obtained a certificate. 
Under th^ former statutes, it was decided, that a foreign built ship 
might legally be owned by British subjects, and employed by 
them in the same trade in which such a ship might be employed 
by aliens (r). That case arose upon the convoy Act (a), which 
contained an exception of ships not required to be registered. It 
does not appear that any question was made as to the legality of 
the voyage as depending on the cargo ; the alien duties had been 
paid. The legality of the voyage in which British subjects may, 
as owners, employ a foreign built ship, will depend upon the par- 
ticular voyage, and the cargo, with reference to the Navigation 
Act (l), of which one of the general enactments is, “ That no 
ship shall be admitted to be a ship of any particular country, 
unless she be wholly owned by subjects of that country, usually 
residing therein, or under the dominion thereof” ( u ). 

I shall now proceed to abstract the enactments of the last 
Register Act, and shall endeavour to arrange them in such a 
manner as to present the subject to the reader in a more lucid 
form than it appears in die statute, introducing or noticing such 
of the decisions on the former statute as seem applicable to or 
illustrative of the present, and omitting all those whether quoted 
in the former editions of this book, or decided since, which were 
pronounced upon points not likely to arise again. And I propose 
to mention, 1. What ships are entitled to become and con- 
tinue registered ships. 2. What persons may be registered as 
owners. 3. By what officers registry is to be made. 4. At 
what place registry is to be made. 5. What ships must 
be registered under the new Ac$ and at what time. 6. How 
the tonnage is to be ascertained. 7. What is to be specified in 
the certificate. 8. Regulations for the preservation of the ship’s 
name. 9. Requisites on the part of the owners to obtain a re- 
gistry. 10. Regulations concerning the transfer of property in 
the ship. 11. Requisites on a change of the master. 12. When 
and how registry do novo is to be made. 13. In what cases a 
temporary certificate or license may be granted. 14. Penalty for 
detention pf the certificate. 15. Evidence of affidavits and books 


(r) Long i*. Duff, * 2 Bos. A Pull. 209. 4 IT. A A. 426. 

(«) 43 Goo. 3, Cm 67. (»> 3 A 4 Wm. 4, c. 54, s. 15. 

(#) Sec Campbell and others r. Inncs, 
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of registry. 16. Power of governors of colonies to stay suits. 
17. Punishment for false oaths or documents.* 18. Recovery and 
application of penalties. 

And first — 

What ships are entitled to become and continue 
Registered Ships . 

Ships entitled to be registered, are those only which are wholly 
of the built of the United Kingdom, or of the Isle of Man , or of 
Guernsey or Jersey , or of some of the colonies, plantations, islands 
or territories, in Asia, Africa or America , or of Malta , Gibraltar 
or Heligoland \ belonging to his Majesty at the time of the build- 
ing of such ships ; or ships condemned in a Court of Admiralty 
as prize of war ; or condemned in any competent court as for- 
feited for a breach of the laws made for the prevention of the 
slave-trade; and which belong to his Majesty’s subjects, duly 
entitled to be owners of registered ships (*?). But ships once 
registered, lose the privileges of British ships in three instances. 
As, first, a ship deemed or declared to be stranded or unsca- 
wortliy, and incapable of being recovered or repaired to the ad- 
vantage of the owners, and for such reasons sold by order or 
decree of any competent court for the benefit of the owners, or 
other persons interested, shall be deemed to be lost or broken up, 
and never again entitled to the privileges of a British - built ship (to)# 
Secondly, A British ship captured by and become prize to an 
enemy, or sold to foreigners, shall not again be entitled to the 
privileges of a British ship, unless condemned in a Court of 
Admiralty as prize of war, or in any competent court for a breach 
of the laws made for the prevendbn of the slave trade (x). Thirdly, 
No ship shall continue to enjoy the privileges of a British ship 
after repair in a foreign country, if such repairs shall exceed the 
sum of 20s. per ton, unless such repairs shall hjave been necessary 
by reason of extraordinary damage sustained during her absence 
from the King’s dominions, to enable her to perform her voyage 
and return ; and on arrival, the master is required, upon her first 
entry, to report upon oath to the collector or comptroller of the 
Customs at the port of entry, that she had been so# repaired, 
under penalty of 20s. per ton ; and if it be proved to the satisfac- 
tion of the commissioners/ that the ship was seaworthy when she 


(») 3 & 4 Wm. 4, c. 65, s. 5. 


(w) Sect. 0. 


<jr) Sect. *J. 
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last departed fi^m his Majesty’s dominions, and that no greater 
quantity of such repairs have been done than wasjffnecessary, the 
Commissioners may direct the collector and cpmptroller of the 
port at wlfich she arrived, or where she may thqii be, to certify on 
the certificate of her registry, that it has been proved to the satis- 
faction of the commissioners of his Majesty vJCustoms, that her 
privileges have not been forfeited, notwithstanding the repairs 
done in a foreign country (y). 

The privilege of a British ship appears to have been first given 
by the statute, 4 Geo. 4, c. 41, s. 5, to a ship condemned for 
breach of the laws made for the prevention of the slave-trade. 
Under the former Register Acts, it was decided, that such a ship 
could not be considered as prize of war, although the Judge of 
the Court of Vice-Admiralty, in which she was condemned, had 
certified that she was condemned as lawful prize ( z ). 

2 . What Persons may be registered as Owners . 

The owners must be subjects of Grgat Britain {a). No 
foreigner may, directly or indirectly, have^any part or share in 
the ship (/>). No persorf may be an owner d^any ship authorized 
to be registered, who has taken the oath of\allegiance to any 
foreign state, except under the terms of some calculation, unless 
he shall afterwards become a denizen or naturalized subject of 
the United Kingdom ; nor any person usually residing in any 
country not under the dominion of His Majesty, unless he be a 
member of some British factory, or agent for or partner in a house 
or co-partnership, actually carrying on trade in Great Britain or 
Ireland (c). But no greater number thait thirty-two persons arc 
entitled to be legal owners at one and the same time as tenants in 
common, or to be registered as such. This, however, is not to 
ailect the equitable title of minors, heirs, legatees, creditors, or 
others, exceeding that number, duly represented by or holding 
from any of the jfersons within the said number, registered as 
legal owners of any shares. And if it shall be proved to the 
satisfaction of the Commissioners of the Customs, that any num- 
ber of persons have associated themselves as a joint-stock com- 
— 

(y) 3 it 4 Win. 4. c. 55, s. 7. («) Stvt. 5, 

(i) The Kinj; r. Collector ami Comp- Sect. 13. 

truller of (lie Cu*lom» of London, I Muulc («■) Sect. 13. 

A Sclwyn,2i>*. 
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pany, for the purpose of owning any ship or ships, as the joint 
property of such company, and that such company have duly 
elected or appointed any number, not less than three of the mem- 
bers of the same, to be trustees of the property in such ships ; 
such trustees, or any three of them, may, with the permission of 
the commissioners, make and subscribe the declaration required 
by the Act, before registry be made, except that instead of the 
names and descriptions of the other owners, they shall state the 
name and description of the company to which the ship shall 
belong (c). 

The Act also requires the property to be considered as divided 
into sixty-four parts, and the proportion 'held by each owner to 
be described in the registry, as being a certain number of sixty- 
fourth parts ; and no person is entitled to be registered as an 
owner of any proportion not being an integral sixty-fourth part ; 
but as it might happen that existing property could not be reduced 
by division into any number of integral sixty-fourth parts, the 
owners of other fractional parts are allowed to transfer their 
shares without stamp duty, and their right to such fractional 
parts is not to be affected by reason of* their shares not having 
been registered; and any number of owners named aiul described 
in the registry, being partners in any house or co-partnership, 
actually carrying on trade in any part of his Majesty’s dominions, 
may hold any ship or share thereof, in the name of their house 
or co-partnership, as joint owners thereof, without distinguishing 
the proportionate interest of each of such owners ; and such ship 
or share thereof so held in co-partnership, shall be deemed to be 
partnership property, and shall be governed by the same rules, 
both in law and equity, as felate to and govern all other partner- 
ship property ( d ). 

The language of the 13th section, before quoted, is not pre- 
cisely the same as that of the old statute, the words of which 
are, “ no subject of his Majesty, whose usual residence is in any 
country not under the dominion of his Majesty, shall be deemed 
or entitled, during the time he shall continue so to reside, to be 
the owner, in whole or in part, of any British ship authorized to 
be registered by that Act, unless, &c.”(e). Under that, statute it 
was held, that an occasional residence for the purpose of obtaining 


(c) ;>& 4 Win. 4, v. 55, s. 33. 
(rf) Sect. 32. 


(tr) 26 Geo. 3, c. 60, s. 6. 
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a colourable qualification would not give a title ; that no person 
was entitled who h^d not his usual residence in Great Britain , 
or in the dominions belonging to the crown, unless he was within 
some of tfie exceptions ; that if a man went to another country, 
and there had a more usual residence than in this, he was no 
longer entitled to the same privileges, and that a person who was 
continually shifting his residence between the British dominions 
and the American states, so as not to have what under any exten- 
sion could be deemed an usual residence in the British dominions, 
did not come within the description of the statute (/). 

It will be observed, that the 33d section before quoted, contains 
a proviso in favour of the equitable title of the persons, and under 
the circumstances therein mentioned. Under the former statutes, 
Lord Chancellor Eldon took notice of the difference between 
an equitable title set up under the act or contract of parties and 
trusts arising by operation of law, or the act of God. The latter 
lie considered as being out of the operation of the statutes, the 
former as being restrained by it (y). 

The 32d section, before quoted, contains a provision "regarding 
partners in trade, allowing them to be joint owners, and making 
their property partnership property, both at law and in equity ; 
and it seems that such partners are to be considered as one person 
only, in estimating the number of thirty-two persons, mentioned 
in the 33d section, which speaks of tenants in common ; pro- 
bably, also, the name of each partner must be mentioned and 
described in the registry ; the safer mode certainly will be to 
name them all in the registry, and this will be the most effectual 
mode of showing that the whole interest is British . Under the 
former statutes, it was held, that property in a ship, although 
bought with partnership money, if registered in the names of one 
or more only of the partners, must be considered, both at law and 
in equity, as being the property of those only who were named in 
the registry (/*)• And accordingly, in cases of bankruptcy, the 
value of such property was distributed among the separate credi- 
tors of the persons named in *the registry, and not among the 


(/) By Lord Stowell, in the case of the 
Eleanor, Hall, I Edwards, 135. 

(g) See 6 Vesey, jun. 739; 15 Vesey, 
jun. 08. 

t*) See the ease of Camden r. Ander- 
son, 5th Term Reports, 709 ; Curtis and 


Perry, 6th Vesey, jun. 739; Yallop ex 
parte, 15 Vesey, jun. 60; Houghton ea 
parte, fend Gribble ex parte, 17 Vesey, 
jun. *251 ; Mostaer r. Gillespie, 11 Vesey, 
6*25, 642 ; Spcldt r. Lcchmcre, 13 Vescv, 
588 ; Brewster v. Clarke, *2 Mer. 75. 
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CHAP. 11.] 


joint creditors of the whole partnership ; and th£ same law must, 
as I apprehend, still prevail, unless partnership property be duly 
registered according to the requisites of the new Act. 

3. By what Officers Registry is to be made . 

The persons authorised and required to make registry, and 
grant certificates, in respect of ships, to be registered in the fol- 
lowing countries, &c., are, — 

The collector and comptroller of his Majesty's customs in 
any port in the United Kingdom of Great Britain and Ire- 
land, and in the Isle of Man , respectively, in respect of ships 
there to be registered. 

The principal officers of his Majesty’s customs in the island of 
Guernsey or Jersey , together with the governor, lieutenant- 
governor, or commander-in-chief of those islands respectively, 
in respect of ships to be there registered. 

The collector and comptroller of his Majesty’s customs of any 
port in the British possessions in Asia, Africa , and America ; 
or the collector of any such port at which no appointment of 
a comptroller has been made, in rtspect of ships to be there 
registered. 

The collector of duties at any port in the territories under the 
government of the East India Company, within the limits of 
the charter of the said company, or any person of the rank, 
in the said company's service, of senior merchant, or of six 
years’ standing in the said service, being respectively ap- 
pointed to act in the execution of this Act, by any of the 
governments of the said company, in respect of ships or ves- 
sels to be there registered. 

. The collector of duties at any British possession within the 
said limits, and not under the government of the said com- 
pany, and 'at which a custom-house is not established ; to- 
gether with the governor, lieutenarib-governor, or com- 
mander-in-chief of such possession, in respect of ships to be 
there registered. 

The governor, lieutenant-governor, or commander-in-chief of 
Malta , Gibraltar , Heligoland , and Cape of Good Hope 
respectively, in respect of ships there to be registered. 

Provided always, thatpno ship or vessel be registered sX Heligo- 
land except such as is wholly of the built of that place; and 
that ships or vessels, after having been registered at Malta , 
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Gibraltar , {r Heligoland , shall not be registered elsewhere ; 
and that ships or vessels registered at Malta, Gibraltar , or 
Heligoland, shatttaot be entitled to the privileges and advan- 
tages bf British ships in any* trade between the said United 
Kingdom and any of the British possessions in America . 

Provided also, that wherever in and by this Act it is directed 
or provided that any act, matter, or thing, shall and may be 
done or performed by, to, or with any collector or comptroller 
of his Majesty’s customs, the same shall or may be done or 
performed by, to, or with the several persons respectively 
hereinbefore authorised and required to make registry, and 
to grant certificates t>f registry as aforesaid, and according as 
the same act, matter, or thing is to be done or performed at 
the said several and respective places, and within the juris- 
diction of the said several persons respectively. 

Provided also, that wherever in and by this Act it is directed 
or provided that any act, matter, or thing shall or may be 
done or performed by, to, or with the commissioners of his 
Majesty’s Customs, the same shall or may be done or per- 
formed by, to, or with the governor, lieutenant-governor, or 
commander-in-chief of any place where any ship hr vessel 
may be registered under the authority of this Act, so far as 
such act, matter, or thing can be applicable to the registering 
of any ship or vessel at such place (£). 

The old Register Acts contained no provision for registering 
ships in the territories under the government of the East India 
Company ; and there being no officers of his Majesty’s customs 
in those territories, there was no person who could make registry 
there. This omission appears to have been first supplied by the 
55 Geo. 3, c. 116. Before the passing of that statute, a person, 
for whom a ship was building in India , invited another to take 
one-sixteenth share, who consented to do so, and paid a large 
sum of money toward the price thereof, which however was never 
finally ascertained. The ship afterwards came to England , and 
was there registered by the person for whom’ she was built, in 
the names of himself and another, omitting the name of the per- 
son who had agreed to take the sixteenth. Upon a question 
afterwards arising between this person and the executors of the 
other, it was held, that he had no legaHitterest in the ship (j). 


(•) 3 Ss 4 Wm. 4, c. 56, s. 3. 


(/) Stringer r. Murray and others, 2 B. & A. *248. 
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4. At what place Registry is to be ihade. 

Ships built at Malta f Gibraltar , or Helgoland, are to be re- 
spectively registered at those 'places (A). No registfy shall be 
made, or certificate thereof granted, in any other port or place 
than that to which the ship shall properly belong, except sp far 
as relates to such ships as shall be condemned as prizes in any of 
the islands of Guernsey , Jersey , or Man , which ships shall in 
future be registered in manner after mentioned ; but that every 
registry and certificate granted in any port or place to which any 
such ship does not properly belong, shall be utterly null and void 
to all intents and purposes, unless the officers shall be specially 
authorised to make such registry and grant such certificate in any 
other port, by an order in writing, under the hands of the com- 
missioners of his Majesty’s customs; and at every port where 
registry shall be made in pursuance of the Act, a book shall be 
kept by the collector and comptroller, in which all the particulars 
contained in the form of the certificate, as by this Act directed to 
be used, shall be duly entered; and every registry shall be num- 
bered in progression, beginning the eniftneration at the commence- 
ment of every year ; and the collector and comptroller shall forth- 
with, or within one month at the farthest, transmit to the com- 
missioners of customs a true and exact copy, together with the 
number of every certificate which shall be by them so granted (/). 

Every ship shall be deemed to belong to some port at or near 
to which some or one of the owners, who shall take and subscribe 
the oath required by this Act, before registry be made, shall 
reside (m). 

Ships taken and condemned as prize or forfeiture, arc to be 
registered either at Southampton , Weymouth , Exeter , Plymouth , 
Falmouth , Liverpool , or Whitehaven (n). 

5. What Ships must be registered under tlwnew Act 9 and at what 

time . 

From and after the commencgnent of this Act (viz., 5th Jan . 
1826), or from and after the first arrival and entry of any ship 
after such commencement, at the port to which she belongs, or at 
any other port in the same part of the United Kingdom, or in the 
same colony, plantation, island, or territory, no certificate of rc- 


(A) 3 & 4 Wm. 4, c. 55, i. 3. 
(0 Sect. 10. 


(m) Sect. II. 

(n) Sect. 30. 
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gUtry shall be injforce, except such as shall be granted under the 
authority of this Act, or which shall have been granted under the 
authority of the Act *41 the 4th year of the reign of his present 
Majesty, arid in which the share or shares, as in this Act described, 
held by each owner, shall be set forth, unless it shall be certified 
thereon by the collector and comptroller of the port to which such 
ship belongs, that farther time has been granted by the commis- 
sioners of customs for ascertaining and registering the number of 
such shares as cannot then be ascertained (o). 

No ship or vessel shall be entitled to any of the privileges or 
advantages of a British registered ship unless the person or per- 
sons claiming property therein shall have caused the same to have 
been registered in virtue of the said recited Act (6 Geo. 4, c. 1 10), 
or of 4 Geo. 4, c. 41, or until such person or persons shall have 
caused the same to be registered in manner hereinafter mentioned, 
and shall have obtained a certificate of such registering from the 
person or persons authorised to make such registry and grant 
such certificate as hereinafter directed ( p ). 

Upon the first registry, in compliance with theG Geo. 4, c. 1 10, 
of any ship previously registered, no stamp duty shall be charged 
upon the bond ; and if the certificate of such former registry then 
delivered up shall have a Mediterranean pass attached thereto, 
no stamp duty shall be charged on account of the new Medi- 
terranean pass (</). 

6. How the Tonnage is to be ascertained. 

On this subject the reader is requested to rjder to the 5 & G 
Win. 4,* c. 56, printed in the Appendix (r). 

7. What is to be specified in the Certificate . 

The certificate specifies the name, occupation, and residence of 
every owner in the proportions mentioned on the back of it, the 
name of the ship, the place to which she belongs, her tonnage, 
the name of the master, the time and place of the built or of con- 
demnation, the name of the surveying officer, the number of decks 


(o) 6 Geo. < c. 110, s. 35. 

Q>) 3 & 4 Wm. 4, c. 65, s. 4. 

( 9 ) 6 Geo. 4, c. HO, s. 36. 

(r) In the old system, the tonnage was 
determined by reference only to a ship’s 
length and breadth, which led to vessels 
bciug built of a disproportionate depth. 


in order that their registered tonnage, 
and the charges depending upon it, might 
1)0 diminished as much as possible. By 
the act now in force, the tonnage is fairly 
determined according the capacity of the 
ship. — Macculloch, Dictionary of Com- 
mercc, Supplement, Ships. 
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and masts, the length, breadth, height between decks, if more 
than one, or depth of Ahe hold, if only one deck, whether rigged 
with a standing or running bowsprit, the dilcription of her stern, 
whether carvel or clinker built/ and gallery, and kind of head, if 
there be any. And on the back are indorsed the names, of the 
several owners, with the number of sixty-fourtli shares held by 
each (r). 


8. Preservation of the Ship's Name . 

It shall not be lawful for any owners to give any name to a ship 
other than that by which she was first registered. The owners 
of every registered ship shall, before the* ship, after such registry, 
shall begin to take in any cargo, paint in white or yellow letters, 
of a length not less than four inches, upon a black ground, on 
some conspicuous part of the stern, the name by which the ship 
shall have been registered pursuant to this Act, and the port to 
which she belongs, in a distinct and legible manner, and shall so 
keep and preserve the same, under a penalty of 100/. for permit- 
ting the ship to begin to take in any cargo before the name has 
been painted, or for wilfully altering, eVasing, obliterating, or in 
anywise hiding or concealing the name (unless in the case of 
square-rigged vessels in time of war), or for describing her in any 
written or printed paper, or other document, by any name other 
than that by which she was first registered, or for verbally de- 
scribing the ship by any other name to any officer of his Majesty’s 
revenue in the due execution of his duty (s). 

9. What is required on the part of the Owners to obtain the 

Registry . 

No registry is to be made, or certificate granted, until a decla- 
ration be made and subscribed in the form set forth in the statute. 
This declaration, in the case of individuals, is to be made by the 
owner, if only one ; if two owners, and both resident within twenty 
miles of the place of registry, by both ; if both or either resident 
at a greater distance, by one only ; if more than two owners, by 
the greater part, not exceeding three, if resident within twenty 
miles, unless a greater number shall be desirous to join in making 
the declaration ; or by one, if all, or all except one, are resident 
at a greater distance ; and if the required number do not attend, a 
declaration must further be made by such as do attend, that the 


(r) 3 fit 4 Wm. 4, c. 55, ». 2. 


(O Sect. 24 
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absent are not resident within twenty miles, and have not wilfully 
absented themselves to avoid making the 4&claration, or are pre- 
vented by ^ illness from attending.. The declaration to be thus 
made contains the name of the ship, her port, and master, the 
description of the ship, the name, occupation, and residence of 
every part owner, with other particulars tending to prove them to 
be subjects of his Majesty, and concludes with a positive aver- 
ment, that no foreigner, directly or indirectly, hath any share or 
interest in the ship. If the ship belong to a corporate body, the 
declaration is to be made by the secretary or other proper officer 
of such body, and instead of the names and descriptions of the 
owners, he is to state the’ name and description of the company or 
corporation to which the ship belongs (t). 

At the time of obtaining the certificate, a bond must be exe- 
cuted by the master, and such of the owners as personally attend, 
to be approved of and taken by the person authorised to make the 
registry, in a penalty varying in proportion to the burthen of the 
ship, but never exceeding 1,000/. ; but if the master cannot attend 
at the time of registry, by reason of the absence of himself and the 
ship at some other port, a separate bond may be given by him at 
the port where the ship may then he, which shall be transmitted 
to the port where the ship is to he registered ; and the two bonds 
shall be of the same effect as if the parties had bound themselves 
jointly and severally in one bond ; and every such bond is to be 
as a security that the certificate shall not be lent, sold, or disposed 
of, but solely used for the service of the ship for which it is 
granted ; and in case the ship be lost, captured, or destroyed, or 
otherwise prevented from returning to the port to which she be- 
longs, or shall have forfeited the privileges of a British ship, or 
been condemned for illicit trading, or have been taken in execu- 
tion for debt and sold accordingly, or sold to the crown, or have 
been registered de nrwo , the certificate, if preserved, shall be deli- 
vered up within one month after the arrival of the master in any 
port in his Majesty's dominions, to the collector and comptroller 
of some port in Great Britain \ or the Isle of Man, or of the 
British colonics, or to the governor and so forth of Guernsey and 
Jersey ; ai\d if any foreigner shall have purchased or become en- 
titled to the whole or a part of the ship, the certificate must be 
given up at the time and place mentioned in the statute, which 


(0 3 & 4 Wm. 4, c. 55, s. 13 A 14. 
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vary according to the different circumstances therein men- 
tioned («). „ 

Every person who shall apply for a certificate, shall produce to 
the persons authorised to grant* it, a true and full account, under 
the hand of the builder, of the proper denomination, and. of the 
time when, and the place where, the ship was built ; and also an 
exact account of the tonnage, together with the name of the first 
purchasers (which account the builder is hereby directed and re- 
quired to give under his hand, on the same being demanded by 
the person applying for the certificate) ; and shall also make and 
subscribe a declaration before the persons authorised to grant the 
certificate, that the ship for which the certificate is required is the 
same with that which is so described by the builder (0). 

In the case of a prize ship, or of a ship condemned for breach 
of the laws for the prevention of the slave trade, the owner must 
produce a certificate of the condemnation, under the hand and seal 
of the Judge of the Court, and an account, in writing, of all the 
particulars contained in the form of the certificate of registry, made 
and subscribed by one or more skilful persons, to be appointed 
by the court to survey the ship, and must also make and subscribe 
a declaration of the identity of the ship (tv). 

The property in every ship, of which there are more than one 
owner, shall be taken and considered to be divided into sixty-four 
parts or shares ; and the proportion held by each owner shall be 
described in the registry, as being a certain number of sixty-fourth 
parts or shares ; and no person shall be entitled to 'be registered 
as an owner in respect of any proportion of a ship, which shall not 
be an integral sixty-fourth part or share ; and upon the first re- 
gistry, the owners, who shall make and subscribe the declaration 
required by this Act before registry shall be made, shall also 
declare the number of such parts or shares held by each owner, 
and the same shall be so registered accordingly (x). 

If it shall become necessary to register any ship or vessel de 
novo , and any share or shares of such ship or vessel shall have 
been sold since she was last registered, and the transfer of such 
share or shares shall not have been recorded and indorsed in 
manner hereinbefore directed, the bill of sale thereof shall be pro- 
duced to the collector and comptroller of his Majesty's customs, 


00 3 & 4 Win. 4, c. 55, s. 20. 
( 0 ) Sect. 25. 


(to) Sect. 29. 
(ar) Sect. 32. 
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who are to make£ registry of such ship or vessel, otherwise such 
sale shall not be noticed in such registry^ novo , except as here- 
inafter excepted : Provided always that upon the future produc- 
tion of such bill of sale and of the existing certificate of registry, 
such transfer shall and may be recorded and indorsed as well after 
such registry de novo as before (y). 

And if upon any change of property in anjr ship or vessel the 
owner or owners shall desire to have the same registered de novo , 
although not required by this Act, and the owner or proper num- 
ber of owners shall attend at the custom-house, at the port to 
which such ship or vessel belongs for that purpose, it shall be 
lawful for the collector dnd comptroller of his Majesty ’3 customs 
at such port, to make registry de novo of such ship or vessel at the 
same port, and to grant a certificate thereof, the several requisites 
hereinbefore in this Act mentioned and directed being first duly 
observed and complied with (*). 

§ It has been decided that a shipbuilder who gave to a person for 
whom he was building a ship, shortly before the actual com- 
pletion thereof, the builder’s certificate, required by the 20th 
section of the 26tli Geo. 8 , (and by the 25th section of the present 
Register Act), in order that his customer might obtain a certifi- 
cate of registry in his own name (which was accordingly done), 
had thereby declared that the general property of the ship 
was vested in his customer, but had not thereby lost his right to 
retain the possession until the residue of the stipulated price was 
paid (a). 

I n general, under a contract for building a shipuor making any thing 
not existing in specie at the time of the contract, no property vests in 
the purchaser during the progress of the work, nor until the vessel 
or thing is finished and delivered, or at least ready for delivery, and 
approved by the purchaser, even although the contract contains 
a specification of the dimensions and other particulars of the vessel 
or thing, and fixes the precise mode and time of payment (A) ; but 
in the case of Woodsy. Russell above cited, it was laid down by Lord 
Tenterden, that if a ship be built upon a special contract, and it 
is part of the terms of that contract that given portions of the 


(y) 3 & 4 Wm. 4, c, 55, 8. 38. Rohde ». Thwaites, 6 B. & C. 388. 

(z) Sect. 39. Goode c. Langley, 7 B. & C. 26. Atkin- 

(a) Woods r. Ruuell, 5 B. & A. 942. son r* Bell, 8 B. 6c C. 277. Carruthers 

(b) Mucklow v. Mangles, 1 Taunt 318. r. Payne, 5 Bing. 270. 

Simmo ns v. Swift, 5 B. & C. 867. 
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price shall be paid according to the progress of the work; part when 
the keel is laid, part when at the light plank; tbe payment of those 
instalments appropriates specifically to the purchaser tlje ship so 
in progress, and vests in him a property in that ship, and that as 
between him and the builder, he is entitled to insist upon the com- 
pletion of that very ship, and the builder is not entitled to require 
him to accept any other. In conformity with this opinion the 
Court of King’s Bench, in the recent case of Clarke v. Spence (c), 
decided, that where a purchaser contracted with a shipbuilder to 
build him a ship for a certain sum, to be paid by instalments as 
the work proceeded : the first instalment when the vessel was 
rammed, the second when she was timbered, the third when she 
was decked, &c., and an agent for the purchaser was to superin- 
tend the building, that on payment of the first instalment, the pro- 
perty in the portion then finished, became, by virtue of the con- 
tract, vested in the purchaser, subject to the right of the builder 
to retain such portion for the purpose of completing the work, 
and earning the rest of the price ; and that each material, subse- 
quently added, became, as it was added, the property of the pur- 
chaser as the general owner. In a su6sequcnt case (d) 9 it was 
considered that the contract was executory, for the ship when 
finished, and therefore that the property in it did not pass while 
the ship remained in progress and incomplete ; but the doctrine 
laid down in the two former cases was expressly recognized. § 

10. Regulations concerning the Transfer of Property in the Ship . 

And first on a Transfer generally . — When and so often as the 
property in any ship, or any part thereof, belonging to any of his 
Majesty’s subjects, shall, after registry, be sold to any other of his 
Majesty’s subjects, the same shall be transferred by bill of sale, or 
other instrument in writing, containing a recital of the certificate 
of registry, or the principal contents thereof, otherwise such 
transfer shall not be valid or effectual for any purpose whatever, 
either in law or equity ; but no bill of sale shall be deemed void, 
by reason of any error in such recital, or by the recital of any 
former, instead of the existing certificate, provided the identity of 
the ship therein intended be effectually proved thereby # (e). 

No bill of sale, or other instrument in writing, shall be valid 


(c) 4 Adol. & El. 448. («) 3 & 4 Wm. 4, c. 55, s. 31. 

(d) Laidler r. Burlinson, 2 M. & W. 602. 
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and effectual to, pass the property in any ship, or in any share 
thereof, or for any % other purpose, until it shall have been pro- 
duced to ^ the collector and comptroller of the port at which 
the ship is registered, or to’ the collector and comptroller 
of any. other port at which she is about to be registered de 
novo , as the case may be, nor until such collector and comp- 
troller respectively shall have entered in the book of registry, or 
of such registry de novo 9 as the case may be, (and which they are 
respectively by this Act required to do, upon the production of 
the bill of sale, or other instrument for that purpose,) the name, 
residence and description of the vendor or mortgagor, or of each, 
if more than one $ the dumber of shares transferred ; the name, 
residence and description of the purchaser or mortgagee, or of 
each, if more than one, and the date of the bill of sale, or other 
instrument, and of the production of it ; and further, if such ship 
is not about to be registered de novo 9 the collector and comptroller 
of the port where she is registered, are required to indorse the 
aforesaid particulars of such bill of sale or other instrument, on 
the certificate of registry of the ship, when it shall be produced to 
them for that purpose ih a prescribed form ; and to give notice 
thereof to the commissioners of Customs ; and in case the col- 
lector and comptroller shall be desired so to do, and the bill of 
sale or other instrument shall be produced to them for that pur- 
pose, then they are to certify, by indorsement upon the bill of sale 
or other instrument, that the particulars before-mentioned have 
been so entered in the book of registry, and indorsed upon the 
certificate as aforesaid (<•). 

When the particulars of any bill of sale or other instrument, by 
which any ship, or any share thereof, shall be transferred, shall 
have been so entered in the book of registry, the bill of sale or 
other instrument, shall he valid and effectual to pass the property 
thereby intended to be transferred, as against nil persons what- 
soever, and to all ' intents and purposes, except as against such 
subsequent purchasers and mortgagees, who shall first procure 
the indorsement to be made upon the certificate in manner men- 
tioned, in the following clause (/) : It is declared by the Act to 
be the true intent anil meaning thereof, that when property has 
been transferred more than once, the several purchasers and 


<r) 3 & 4 Will. 4* c. 65. s. 34 ; 7 4. (/) 3 & 4 Wm. 4, c. 55, *. 35. 

o. 48, *. *26. 
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mortgagees, when more than one appear to claim the same pro- 
perty, shall have priority, not according to the respective times when 
the particulars of the instrument of transfer are entered in the 
book of registry , but according to the time when the indorsement is 
made upon the certificate : and it is enacted, that when ai\d after 
the particulars of any instrument of transfer shall have been entered 
in the book of registry, the officers shall not enter in the book the 
particulars of any other instrument, purporting to be a transfer 
by the same vendor or mortgagor, of the same ship or share 
thereof, to any other person, unless thirty days shall elapse from 
the day on which the particulars of the former instrument were 
entered in the book ; or in case the ship fras absent from the port 
at the time when the particulars of the former instrument were 
entered in the book, then unless thirty days shall have elapsed 
from the day on which the ship arrived at her port. And in case 
the particulars of two or more instruments shall have been entered, 
then the officers shall not enter the particulars of any other in- 
strument, unless the like period of thirty days shall have elapsed 
from the respective days before-mentioned. Whenever an entry 
has been made in the book of registry Sf more than one transfer 
by the same owner of the same property, the officers shall indorse 
on the certificate the particulars of that instrument of transfer, 
under which the person claims property, who shall produce the 
certificate for that purpose within thirty days after the entry of his 
instrument of transfer, or within thirty days after the ship’s return 
to her port, in case she was absent at the time of the entry of the 
particulars. And iu case no person shall produce the certificate 
• within either of the said spaces of thirty days, then the officers 
shall indorse on the certificate the particulars of the instrument of 
transfer, to such person as shall first produce the certificate for 
that purpose : but if the certificate be lost, mislaid or detained, so 
that the indorsement cannot in due time be made thereon, on proof 
of this being made by the purchaser or mortgagee, or his known 
agent, to the satisfaction of the commissioners of customs, they 
may grant such further time as may to them appear necessary for 
the recovery of it, or for a registry de novo ; and a memorandum 
of the time so granted shall be made in the book of registry ; and 
during such time no other bill of sale shall be entered for the 
transfer of the same ship, or # the same share thereof ($r). 


(y) 3 & 4 Win. 4, c. 53, s. 30. 
F U 
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Thus, in case* of successive sales or transfers of the same pro- 
perty, by the sam^ person, each of the rival vendees or mort- 
gagees liqp thirty days from the entry of his own instrument, or 
next subsequent return of the ship to port, during which no one 
but himself can obtain a perfect title. But, after that time has 
elapsed, if further time be not granted to him, his claim may be 
defeated by an indorsement of the particulars of some other ven- 
dee’s instrument on the certificate. If the transfer be by way of 
mortgage, as the whole property does not pass to the mortgagee, 
the mortgagor may transfer the portion which remains in him to a 
second purchaser or mortgagee, in the manner prescribed by the 
Registry Act ; and in a recent case {g ) 9 it seems to have been con- 
sidered that an instrument purporting to transfer such residue of 
interest, and noticing the right of the prior mortgagee, did not 
entitle the party claiming under it to a priority to such mortgagee, 
although his transfer may never have been indorsed on the certifi- 
cate, and all proper formalities may have been complied with in 
the case of the second mortgage. 

If the certificate shall be produced to the collector and comp- 
troller of any port where the ship may then be, after any bill of 
sale shall have been recorded at the port to which she belongs, 
together with such bill of sale, containing a notification of such 
record, signed by the collector and comptroller of such port, as 
directed by this Act, the officers of the other ports are to indorse 
on the certificate (being required so to do) the transfer mentioned 
in such bill of sale ; and they are to give notice thereof to the 
collector and comptroller of the port to which the ship belongs, 
who shall record it in like manner as if they had made such in- * 
dorsement themselves, but inserting the name of the port at which 
the indorsement was made. But the officers of such other port 
shall first give notice to the officers of the port to which the ship 
belongs, of such requisition made to them to indorse the certi- 
ficate ; and the officers of the port to which the ship belongs, shall 
thereupon send information to the officers of such other port, 
whether any or what other bill or bills of sale have been recorded 
in the book of the registry of such ship ; and the officers of such 
other port, having such information, shall proceed, in manner 
directed by this Act in all respects to the indorsing of the certi- 
ficate, as they would do if such port were the port to which the 
vessel belonged (A). 


(p) Ex parte Jones, Tyrwli. 686. 


(A) 3 & 4 Win. 4, c. 55, s. 37. 
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If a ship, or the share of any owner who n&y be out of the 
kingdom, shall be sold in his absence, by his known agent or cor- 
respondent, under his directions, either expressed or implied, and 
acting for his interest in that behalf, and such agent or correspon- 
dent who shall have executed a bill of sale to the purchased, shall 
not have received a legal power to execute it, the commissioners 
of customs may, upon application made to them, and proof to 
their satisfaction of the fair dealings of the parties, permit such 
transfer to be registered, if registry de novo be necessary, or to be 
recorded and indorsed, as the case may be, as if such legal power 
had been produced ; and if it shall happen that any bill of sale 
cannot be produced, or if, by reason of distance of time, or the 
absence or death of parties concerned, it cannot be proved that a 
bill of sale for any shares in any ship had been executed, and 
registry de novo shall have become necessary, the commissioners 
may, upon proof to their satisfaction of the fair dealings of the 
parties, permit such ship to be registered de novo , in like manner 
as if a bill of sale for the transfer of such shares, had been pro- 
duced. But in any of these cases good and sufficient security 
shall be given to produce a legal power or bill of sale, within a 
reasonable time, or to abide the future claims of the absent owner, 
his heirs and successors, as the case may be, and at the future 
request of the party whose property lias been so transferred, with- 
out the production of a bill of sale from him or from his lawful 
attorney, the bond shall be available for the protection of his in- 
terests, in addition to any powers or rights which he may have in 
law or equity against the ship, or against the parties concerned, 
until he shall have received full indemnity for any loss or injury 
sustained (£). 

Secondly , If made as a Security . — The provisions of the sta- 
tute respecting the transfer of a ship, or of any shares thereof, 
as a security for the payment of debt, either by way of mortgage, 
or of assignment to a trustee for the purpose of sale for the pay- 
ment of debt, have already been mentioned (j). 

We have seen also, that when any such transfer has been made 
and duly registered, the right or interest of the mortgagee or 
other assignee is not affected by any act of bankruptcy* committed 
by such mortgagor or assignor, after the time when such mort- 
gage or assignment has beefi so registered, notwithstanding such 


(<) 3 & 4 Wm. 4, c. 55, s. 41. 


(j) Sect. 42, and see ante, p. 15. 
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mortgagor or assignor, at the time he became bankrupt, had in his 
possession, order, ariU disposition, and was the reputed owner of 
the ship or shares so by him mortgaged or assigned; but that such 
mortgage or assignment takes place of and is preferred to any right, 
claim, or interest which may belong to the bankrupts assignee (&)• 

Upon the subject of transfer of property, it seems fit to notice a 
distinction between the recent and the former statutes. A recital of 
the certificate of registry is not now made necessary to the validity 
of an executory contract or agreement for the transfer of property, 
as was expressly required by the 34th Geo. 3, c. 68, s. 14; 
neither is an indorsement, of such a contract oil the certificate now 
required, which was held to be necessary under that statute (/) ; and 
by the language of the new Acts, if the certificate be not recited in 
the bill of sale, the transfer shall not be valid and eflectual, whereas 
by the 26 Geo. 3, c. 60, s. 17, the bill of sale was made void. 

The latter difference, however, is probably of no great import- 
ance ; for under the former statutes, covenants not depending upon 
the transfer of the property, such as a covenant to pay money for 
the security whereof a ship had been mortgaged, was held not to 
be avoided by reason of an omission to recite the certificate (/»). 
Whereas covenants depending upon a contract to transfer, such as 
an agreement to indemnify the seller against expenses, to which 
he might he liable on account of his interest . in the ship, wen* 
held to be void in a case where the contract to transfer was inva- 
lid ( n ). This distinction between covenants, which, according to 
their subject, are connected with or dependent upon the transfer, 
and those which are unconnected with or independent of it, inay 
be found applicable to the new statute. 

It will be observed, that by the present Act, it is sufficient to 
recite in a bill of sale, the principal contents of the certificate of 
registry ; and that the instrument is not to be deemed void for 
any error in the recital, if the identity of the ship therein intended 
be effectually proved thereby. 

The departure from the language of the old statutes appears to 
have been intended to prevent the inconvenience that had been 
experienced by mistakes in the recital of the certificate (o), though 

(4) 3 \ 4 Win. 4, c 66, ». 4J ; ante, («) Riddel t r. Lewder *nd another. I 
p. 16. R. A 0337. 

tO Mortimer «nd other* r. FWromjf, See Wewterdcll r. Dale. 7 Term 

4 B. A f\ 120 Kep. J06. 

(«) Kerrwn r. Ole. 8 Fam, Ml. 
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even under them, a mistake apparent upon the face of the instru- 
ment was held not to vitiate it (p)* 

It was made a question, under the old Acts, whether in the 
recital of the certificate of registry, it was necessary to mention 
the indorsement that had been made upon it (g). An indorsement 
of a transfer made by a bill of sale, cannot be recited in it, be- 
cause it must be made after the bill of sale ; but it may still become 
a question whether prior indorsements, and especially the indorse- 
ment made at the time of granting the certificate, and which is 
referred to in it, ought not to be recited. The safer way will be 
to recite it, and thereby avoid questions. 

Some parts of the 34th and three following sections, appear to 
have been intended to obviate questions that had arisen under the 
former Acts, as to the time at which a bill of sale should he 
deemed to take effect, to the exclusion of intermediate acts and 
conveyances, upon which subject there had been much doubt and 
difficulty (r). And by transferring the power of indorsing the 
transfer on the certificate, from the party making the.lransfer to 
the public officers, some part of the inconvenience that had been 
experienced under the former Acts may possibly be avoided. In 
the cases of death or bankruptcy, or absence of a vendor, they 
may certainly be avoided, though perhaps not in all cases of dis- 
putes between vendor and purchaser ( s J. 

Some of the acts required by the language, as well of the new 
as of the old statutes, to give validity to a bill of sale, are to be 
done by the public officers. Under the old statutes, it was held 
that an omission by the public officers would not invalidate a 
transfer of the property (/). 

Under these statutes also, it was decided that their provisions 
were not confined to the transfer of property to a stranger, but 


(p) Rnl lesion and others e. Smith, 4 
Terra Rep. 161. 

<9> Cappadocc r. Condor, 1 Bos. 6t 
Pul. 483. 

(r) See Moss and others ». Cbaroock, 
2 East :W9 ; Moss and another e. Mills 
and another, 5 East, 1 44 ; Heath v. Hub- 
bard, 4 East, 1 10 ; Bloxam and others v. 
Hubbard, 5 East, 107 ; HuBhyd r. 
Johnston, 3 Taunton, 177 ; Hayton and 
another r. Jackson and others, 3 East, 
51 1 ; Palmer and another r. Moxon, 2 


M. & S. 43 ; Richardson and others i*. 
Campbell and another, 5 B. & A. 1 M6 ; 
Hodgson and another ». Brown and an. 
"other, 2 B. U A. 427. 

(i) See. Thompson and another »• 
Smith and others, 1 Madd. 395 ; and the 
cases referred to. Sec Also Dixon v. 
Ewart, 3 Mem. 322. 

(/) Rate h ford r. Meadows, 3 Esp. N- 
P. C. fiW; Heath v. Hubbard, 4 hast, 
110; Underwood r. Miller and another, 
1 Taunt. 387. 
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applied also to a transfer by one part owner to another (u). This 
decision appears manifestly applicable to the present statute. A 
conformity with the statutes was in several cases held requisite to 
the validity of a bill of sale, intended by way of mortgage or secu- 
rity ; and it was held in one case, that although the person to 
whom the security was given, had the control or the possession 
of the ship, which was then in a port, he did not obtain a lien 
upon or right to detain the ship against the assignees of the per- 
son by whom the security had been given, the requisites of the 
statutes, as relating to his bill of sale, not having been complied 
with (v). But a lien may, notwithstanding the Acts, be acquired 
upon the certificate of registry, or other pajiers belonging to a 
ship, in like manner as upon any other deeds or papers (w). 

The enactment of the 42d section, that a mortgagee or trustee 
for payment of debts shall not, by reason of the transfer to him, 
be deemed to be an owner, has finally put an end to the ques- 
tions which had arisen under the former statutes, upon the lia- 
bilities attached to the legal interest in the ship, which, under those 
statutes, had been vested in the mortgagee or trustee, without any 
qualification. In some cases, however, the legal title may furnish 
the best evidence of the person to whom the credit was given (j*). 

The 43d section was intended to remedy the inconvenience of 
considering the mortgagor as reputed owner under the statute 
21 Jac. 1, c. 19, s. 11, in cases of bankruptcy; it having been 
decided, that the special enactments of the Register Acts, and a 
compliance with them, did not defeat the operation of that statute, 
where the mortgagor was suffered to act ami appear as owner, 
which in many cases he was allowed to do (y). 

11. What is required on a change of the Master . 

When the master, or other person, having or taking the charge 
or command of a registered ship shall be changed, the master or 
owner shall deliver to the persons authorized to make registry and 
grant certificates, at the port where the change shall take place. 


(«) Speldt r. Letchmcre, 13 Vesey, (jr) See before. Pvt I., c. 1, •. II, 
Jon., 588. * page 23. 

<#) Wilton ami other* r. Heather, 5 tp) Hay and others r. Fairbairn, 2 R. 
Taunt. 642, A A. 193: Monk house and others r. 

(ip> Mestaer. and another r. Atkins. 6 Hay and another, 4 B. hloore. 549 ; ante, 
Taiuit. 3AI, and I Marshall, *6; Bowen p. It. 
r. Foa, 10 B t\. 41 
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the certificate of registry belonging to the ship, who shall there- 
upon indorse and subscribe a memorandum pf such change, and 
shall forthwith give notice of it to the proper officer pf the port 
or place where the ship was last registered, who shall likewise 
make a memorandum of it in the book of registers, and shall 
forthwith give notice thereof to the commissioners of customs ; 
but before the name of the new master shall be indorsed on the 
certificate, he shall give a bond, in the like penalties, ami under 
the same conditions, as are contained in the bond required to be 
given at the time of the registry (*). 

12. When and how Registry de novo is to be made . 

Whenever the owner or owners, who shall have made and sub- 
scribed the declaration, shall have transferred all his or their 
share or shares in the ship, the same shall be registered de fwvo 9 
before the ship shall depart from the port to which she shall then 
belong, or from any other port in the same part of the United 
Kingdom, or the same colony, plantation, island, or territory, 
unless a temporary certificate be obtained in the manner to be 
hereafter mentioned (a). 

If the certificate of registry be lost or mislaid, so that it cannot 
be found or obtained for the use of the ship when needful, and 
proof thereof be made to the satisfaction of the commissioners of 
customs, they shall permit the ship to be registered de novo , and 
a certificate thereof to be granted ; or a temporary license may be 
granted in such cases, and in the manner to be hereafter men- 
tioned. But before such registry de novo be made, the owners 
and master shall give bond to the commissioners, in such sum as 
to them shall seem fit, with a condition, that if the certificate shall 
at any time afterwards be found, the same shall be forthwith deli- 
vered to the proper officers of the customs, to be cancelled, and 
that no illegal Use has been or shall be made thereof, with their 
or his privity or knowledge. And if, instead of registry de novo % 
a temporary license be granted, and the ship surveyed for that 
purpose, the certificate of such survey shall be preserved by the 
collector and comptroller of the port to which the ship shall 
belong ; and in virtue thereof, the commissioners may and arc 


( 2 ) Sect. 21. — By 6 Geo. <*, g. 107, or indorsed upon the certificate of registry 
s. 125, the officer* of the customs may as master. 

refuse to permit any person to act as mas- (a) 3 & 4 Wm. 4, c. 55, s. 11. 
ter whose name shall not be inserted in 
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required lo permit the ship to be registered, after her departure, 
whenever the owners shall personally attend to take and subscribe 
the declaration required, and shall also comply with all -other 
requisites of the Act, except so far as relates to the bond to be 
given by the master 5 which certificate of registry the commis- 
sioners shall transmit to the collector and comptroller of any other 
port, to be by them given to the master upon his giving such bond, 
and delivering up the license which had been granted for the then 
present use of the ship (6). 

If any person shall be convicted of the offence of tcilfutty de- 
taining 11 certificate, und it shall appear to any justice or other 
magistrate, that it is not lost or mislaid, but wilfully detained, he 
is to certify the detainer, refusal and conviction, to the persons 
who granted the certificate, who shall, on the terms and condi- 
tions of law being complied with, make registry of the ship de 
novo , and grant a certificate thereof, conformably to law, notifying 
on the back of it the ground upon which the ship was so regis- 
tered de novo . Also, if the person detaining a certificate shall 
have absconded, and proof of this be made to the satisfaction of 
the commissioners of customs, the ship may be registered de novo, 
us in the case wherein the certificate is lost or mislaid (c). 

If, after registry, a ship shall in any manner whatever he 
altered, so as not to correspond with all the particulars contained 
in her certificate, she shall be registered de novo , as soon as she 
returns to the port to which she belongs, or to any other port in 
the same part of the United Kingdom, or in the same colony, 
plantation, island, or territory ; on failure whereof, the ship sl:ul), 
to all intents and purposes, be considered and deemed and taken 
to be a ship not duly registered ( d ). 

And if it shall become necessary to register a ship de novo, and 
any share shall have been sold since she was last registered, and 
the transfer of such share shall not have been recorded and in- 
dorsed in manner directed by the Act, the bill of sale thereof 
shall be produced to the collector and comptroller of the customs, 
who are to make registry of the ‘ship, otherwise the sale shall not 
be noticed in the registry de novo ; but upon the future production 
of the bill sale, and of the existing certificate of registry, the 
transfer shall be recorded and indorsed, as well after such registry 
de novo as before («?)• ' 


(t) 3 St 4 Wn, 4, c. 55, *. 26. 
<c) Sect, 27. 


<d) Sect. 28. 
(#) Sect. 38. 
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If upon any change of property in a ship, the owners shall 
desire to have the same registered de novo , allhough not required 
by the Act, and the proper number of owners shall attend at the 
custom house at the port to which the ship belongs, for that pur- 
pose, the collector and comptroller of the customs at that port 
may make registry de novo of the ship at the 6ame port, and grant 
a certificate thereof ; the several requisites in this Act mentioned 
and directed being first duly observed and complied with (/). 

Further directions on this subject are given in the first section, 
the contents of which have been already mentioned. 

13. In what case* a Temporary Certificate or License may be 

granted . 

It has been already mentioned, that when the owners who have 
made and subscribed the declaration have transferred all their 
shares, the ship shall be registered de novo, before departure from 
port. But if the owners cannot in sufficient time comply with the 
requisites of the Act, so that registry may be made before it shall 
be necessary for the ship to depart upon another voyage, the col- 
lector and comptroller of the port where the ship may then be, 
are authorised to certify upon the back of the existing certificate, 
that the same is to remain in force for the voyage on which the 
ship is then about to sail [g ). 

If a ship be built in any of the colonies, plantations, islands, or 
territories, in Asia, Africa , or America , for owners residing in 
the United Kingdom, such ship may proceed by a direct or cir- 
cuitous voyage to Any port of the United Kingdom, there to im- 
port a cargo previous to registry, provided the master or agent 
for the owners shall produce to the collector and comptroller of 
the port at or near which the ship was built, or from which she 
shall be cleared for her voyage, the certificate of the builder 
required by the Act, and make and subscribe^ declaration of the 
names and descriptions of her principal owners, and of her identity, 
and that no foreigner, to the best of his knowledge and belief, 
has any interest therein. And ujfon this, the officers are to cause 
the ship to be surveyed and measured, and give to the master a 
certificate, stating when, where, and by whom she was built, her 
description, tonnage, and other particulars, required on registry, 
a 


(/) 3 & 4 Wm. c. M. *. 39. 


(S) Sect. 11. 
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and the voyage fer which the ship is cleared by them ; and such 
certificate shall, for<auch voyage, have the force of a certificate of 
registry (<X> And such certificate shall also be in like force for 
the navigation of such ship, for any voyages whatever, during the 
term of two years from the date of such certificate, if such ship 
shall not sooner arrive at some place in the United Kingdom. 

If a certificate be lost or mislaid, and proof thereof be made to 
the satisfaction of the commissioners of customs, and the ship be 
absent and far distant from the port to which she -belongs, or by 
reason of the absence of the owners, or any other impediment, 
registry cannot be made in sufficient time, the commissioners may 
grant a license for the present use of the ship, which for the time, 
and to the extent specified therein, shall be of the same force as a 
certificate of registry. But before such license shall be granted, 
the master shall make and subscribe a declaration that the ship 
has been registered as a British ship, naming the port where, and 
the time when the registry was made, and all the particulars con- 
tained in the certificate thereof, to the best of his knowledge and 
belief ; and shall also give a bond similar to that which is required 
to be given on registry de novo in the case of a certificate lost or 
mislaid; but before such license shall be granted, the ship shall 
be surveyed as if registry de novo were about to be made (j). 

It has been before mentioned, that in case a certificate be unlaw- 
fully detained, the commissioners of the customs may allow the 
ship to be registered de novo; they may, however, in such cases, 
instead of the registry de novo, grant a license for the present use 
of the ship, in like manner as in the case of a certificate of registry 
lost or mislaid (i). 

14. Penalty for Detention of the Certificate. 

In case the master, or any other person who shall have received 
or obtained, by any, means or for any purpose whatever, a certifi- 
cate of registry, whether such master or other person be a part 
owner or not, shall wilfully detain and refuse to deliver up the 
same to the proper officers of tlfe customs for the purposes of the 
ship, as occasion shall require, any owner or owners of the ship 
may make complaint on oath against the master or other person 
who shall so detain and refuse to deliver up the same, of such 


(i) 3 St 4 Wb. 4, c. 65.*. II. 

(j) S*C«. IKS. 


(A) Sect. -27. 
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detainer and refusal, to any justice of the peace; residing near to 
the place where such detainer and refusal shaji, be in Great Bri- 
tain or Ireland, or to any member of the supreme court of justice, 
or any justice of the peace in the islands of Jersey, Guernsey, or 
Man , or in any colony, plantation, island, or territory to his 
Majesty belonging in Asia, Africa, or America , or Malta , Gib- 
raltar , or Heligoland, where such detainer and refusal shall be in 
any of the places last mentioned ; and on such complaint the said 
justice or other magistrate shall and is hereby required, by war- 
rant under his hand and seal, to cause such master or other per- 
son to be brought before him, to be examined touching such 
detainer and refusal ; and if it shall appfear to the said justice or 
other magistrate, on examination of the master or other person, 
or otherwise, that the certificate is not lost or mislaid, but is wil- 
fully detained by the master or other person, such master or other 
person shall be thereof convicted, and shall forfeit and pay the 
sum of 100/., and on failure of payment thereof, he shall be com- 
mitted to the common gaol, there to remain without bail or main- 
prize for such time as the said justice or other magistrate shall in 
his discretion deem proper, not being* less than three, or more 
than twelve months (m ) ; and on the detainer being certified to the 
persons who granted the certificate, registry de novo may be made 
as before mentioned. 

§On the 25th section of 4 Geo. 4, c. 41, corresponding to this, 
it has been considered, that where the certificate of registry has 
been deposited, to secure advances for the use of the ship, the 
holder had a sufficient lien upon it to defeat an action of trover by 
the owner, and doubts were expressed whether a detention of the 
certificate on such a claim of lien was a wilful detention, within the 
meaning of that act (it). It has been determined also, that a convic- 
tion on this section, in which the defendant was charged with not 
delivering up thg certificate to the officers of his Majesty’s customs, 
without stating that they were the proper officers, or the purposes 
for which the certificate was required by them could not be sus- 
tained (©).$ 

15. Evidence of Affidavits, and Books of Registry . 

The collector and comptroller of the customs at any port or 

1 ■■ - ■■■■--■ — ... .. 9 ■■■ ■ ■ ■ ■ - - 

(m) 3 Sc 4 Win. 4, e. 55, t.27. (o) Rex o. Walsh, 1 Adol. A El. 481. 

(*•) Bowen v. Fox. tO B.& C. 41. 
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place, and the persons acting for them respectively, shall, upon 
every reasonable request by any persons whatsoever, produce and 
exhibit for their inspection and examination any oath or declara- 
tion, sworn or made by any owrter or proprietor, and also any 
registry or entry in any book of registry required by this Act to 
be made or kept relative to any ship, and shall, upon every rea- 
sonable request by any persons whomsoever, permit them to take 
a copy or copies, or an extract or extracts thereof respectively ; 
and the copy of any such oath or declaration, register, or entry, 
shall, upon being proved to be a true copy thereof respectively, 
be allowed and received as evidence upon every trial at law, with- 
out the production of the original, and without the testimony and 
attendance of any collector or comptroller or other person acting 
for them respectively, in all cases, as fully and to all intents and 
purposes, as such original, if produced, could or might legally be 
admitted or received in evidence (p). 

Wherever the title to the ship comes strictly and properly into 
question, no claim can be received in opposition to the modes of 
conveyance required by the statutes. But there are many cases 
in which the possession Of property, and acts of ownership exer- 
cised upon it, furnish presumptive evidence of a title to it ; and 
some also, in which the possession alone is sufficient to maintain 
nn action, although the legal title may be outstanding in another. 
And it lias been held that a British ship does not, as to these 
points, differ from any other sort of property. 

Thus, in an action ( q ) on a policy of insurance effected upon 
the ship Chesterfield , while absent on a foreign voyage, wherein 
the interest in the ship was alleged to be in Robertson and Walker, 
and in which it became a question, whether that allegation was 
sustained upon the evidence given in the cause, the learned Chief 
Justice of the King's Bench (Lord EUenborongh), in delivering 
the opinion of the Court on this point, expressed himself as fol- 
lows : “ As to the flVst point made in this case, on the part of the 
defendent, vis. that the ownership alleged was not sufficiently 
proved: it was proved by the captain (Brooks) in the ordinary 
way, that the owners by whom, as such, he was appointed and 
employed, were the persons in whom the ownership is by the 


(j») 3 it 4 W«a. 4, c. M, i. 40. ThoStaa and other, c. Foyle, S Rap. N. P. 

(f) Roberta on and another «*. French, (’. 88. 

4 Easts 130. And sec to the sine affect. 
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declaration averred to' be. And though it aftervgards appeared by 
his answers, on cross •examination, that die ownership was derived 
to those persons under a bill of sale, executed by himself, as attor- 
ney to one Lawrence Wiltianu,'the former owner, it Jid not on 
that account become necessary for the plaintiffs to produce that 
bill of sale, gr the ship's register, or to give any further proof of 
such their property ; die mere fact of their possession as owners 
being sufficient primd facie evidence of ownership, without the 
aid of any documentary proof of tide-deeds on the subject, until 
such further evidence shall be rendered necessary in support of 
the primd facie case of ownership, which they made, in conse- 
quence of the adduction of some contrary proof on the other aide. 
No sqch contrary proof was, however, in this case, given on the 
part of the defendant. For the prior register in the name of 
Lawrence Williams , as owner in 1799, and a subsequent register 
to the same person upon a sale at the Cape , in 1802, under a 
decree of the Court of Vice-Admiralty, and which were given in 
evidence by the defendant, were perfectly consistent with a title 
in other persons in the mean time , agreeable to the averment in 
the declaration.” 

Again, in an action of trover brought for divers quantities of 
timber, wood, and materials, it appeared at the trial that the ship 
Spring , with the cargo, belonging to a merchant in London, was 
stranded on the coast of Norfolk : he went thither and saved the 
cargo ; and afterwards sold the vessel as she lay, being then a 
complete hull, to the plaintiff for 600/., which the plaintiff* paid 
him. He sold her. as a .ship, but the transfer was not made in 
the way required by the statutes. The plaintiff employed several 
men for some days in endeavouring to get the ship offi and super- 
intended their exertions, and considerable hopes of success were 
entertained for a time ; but in the eqd the ship went to pieces. 
The plaintiff, by his agents, then endeavoured to preserve the 
wreck; some pieces floated away and drifteef on the farm of the 
defendant, who collected them together, broke up part in an 
unskilful and injurious manner, and refused to deliver them up to 
the plaintiff's agent, who demanded them of him. The cause was 
tried before Lord Chief Justice Mansfield; and the plaintiff was 
nonsuited, on the ground of want of title, from the imperfection in 
the mode of transferring the property from the merchant to him. 
The cause was afterwards brought before the Court of Common 
Pleas for consideration, and after argument, the Chief Justice and 
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the two other Judges (r) present, agreed in opinion that the plain- 
tiff ought to have ^covered. The ground of the decision was, 
that the plaintiff was in the actual possession, and the defendant a 
mere wrong doer, without any colour of title ; and that although 
the plaintiff had failed to establish a complete title on. account of 
the want of compliance with these statutes, yet he chimed under 
one who had a perfect tide, and who was not ndw contesting the 
matter, and he had the possession against those who wrongfully 
interfered without colour of right j and his situation was compared 
to that of an agister, carrier, factor, and other bailees, whose title 
a mere wrong-doer is not allowed by law to dispute. A new trial 
was accordingly directed; and the plaintiff ultimately succeeded in 
the cause (s). 

It was the practice, for a considerable time, to produce the 
register from the custom-house at trials at Nisi Priua as a proof 
of title, and the proof was received without question or objection. 
In one case indeed, Lord JSUenborough received the register as 
primd facie evidence of ownership, in an action brought for store$ 
supplied to a ship | declaring, however, that be would admit.g^m- 
trary evidence on the part of any of the defendants, to show tH&t 
they had not assented to their names being placed on the regis- 
ter^). But this matter huving in other causes been brought 
before the Courts at Westminster, it has been held that the register 
alone does not furnish even primd facie evidence to charge a per- 
son as owner of a ship, in a suit between private individuals (a). 
Such an use of the register was certainly not in the contemplation 
of the Legislature : and it is obviously possible, although not very 
likely to happen, that the name of a person may be placed on the 
register without his assent. A bill of sale duly and formally exe- 
cuted by an apparent vendor, but not accepted by the intended 
purchaser, will not transfer, the property to him, and consequently 
is not evidence to charge him, unless it appears to have been 
accepted by him (r). Neither is the affidavit made by a third 
person, in order to obtain a register, to be received in evidence 

(r) Mr. Justice Lawrence and Mr. 3 Camp. 466$ and Recusse *. Myers, 
Justice Chatqbr*. Id. 475. See Rands r. Thomas, 5 M. & 

(a) Sutton r. Buck, 9 TauQt 302* & * 244 . 

(O Stokes e. Carve aad others, 3 <>) Tinkler e. Walpole, 14 East. M6 } 

Camp. Rep. at N. P.,338. Cooper aad another e. South and others, 

(«) Fraser p. Hopkins and another, 2 4 Taunt 802. 

Taunt 8 ; Smith *« Fugv, the youaper, 
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against the parties named in it, without som<? proof of thoir 
adopgon and assent. A fortiori , a part-owneg , who to an action 
brought against himself, has pleaded in abatement, that # there are 
other part-owners, who ought to* be joined with him in the suit, 
cannot sustain his plea by the bare production of a register con- 
taining their # names (ta). An action was brought against three 
persons of the names of Humble, S • Holland, § Williams , to 
recover the price of a quantity of rope furnished by the plaintiffs 
at Liverpool, in the month of January, 1810, for the use of the 
ship Susannah. Holland $ Williams had become bankrupts ; 
and the question wad, whether Humble was liable. The order 
was given in the name of the owners <5f the Susannah , by the 
clerk of a mercantile house at Liverpool, trading under the firm 
of *V. Holland $ Co. In order to charge the defendant Humble 
as a part-owner, the defendants produced the following documen- 
tary evidence. 1. A certificate of registry at Liverpool, dated the 
8th of June, 1808, naming S. Holland, the defendant Humble, 
and one Strickland , as part-owners, which appeared to have been 
granted upon the affidavit of Hollatid $ Strickland . 2. An in- 

dorsement on the certificate, dated the 14*h of June, 1808, import- 
ing that Strickland had sold his interest to Holland # Humble. 
3. Another indorsement, dated the 21st of November, 1800, re- 
cording a transfer of a moiety as made by Humble # Holland to 
the defendant Williams , on the 7th of October in that year, while 
the ship was at sea, and which was signed by Holland, as attorney 
for Humble («). 4. Another indorsement on the certificate, dated 

the 7th of March, 1811, importing a transfer of the whole by the 
assignees of Holland $ Williams, then bankrupts, and by Humble 
to other persons: this was signed by Humble. It will be ob- 
served of these documents, that the three first might have been 
made without the knowledge or privity of Humble ,• and therefore, 
according to the foregoing cases, were not evidence to charge 
him : and that the last was made long after the sale of the goods, 
and therefore could not have given any information to the sellers 
at the time of the sale, if they had then resorted to the custom- 
house in order to learn the names of the owners of the ships. On 
the part of the defendant it was shown, that he had at a former 


(») Flower e« Young, 3 Camp. 240. and was drawn out in tbU form by 
(x) This waa probably intended to mistake, 
convey the whole of Humble*s interest. 
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period been in partnership with Holland at Liverpool , under the 
firm of Humble % Holland , and they had sold the ship to a person 
of the name of Kinneard , who sent her to sea ; but this sale was 
not noticed at the custom-house ; that in December 1808, the 
partnership of Humble § Holland was dissolved, and Holland 
entered into a new partnership with Williams , under the firm of 
Samuel Holland % Co. The name of the new firm was painted 
on the counting-house, and the business of winding up the con- 
cerns of the old partnership was removed to another place. Hol- 
land $ Williams re-purchased the ship of Kinneard; and on her 
return from the voyage on which he had sent her, they fitted her 
out in January , 1810, when the goods in question were furnished. 
Upon these facts, considered without regard to the operation of 
these Acts of Parliament, it will be obvious, that Humble was not 
interested in the ship at the time when the goods were ordered, 
and was not one of the persons who gave the order, or who were 
intended to be benefited by the supplies that the plaintiffs had 
furnished. So that if he were chargeable for these goods, lie 
could be chargeable only under the evidence of the certificate and 
its indorsements. And the court held that he was not charge- 
able ( y ). 

It may be observed, that in all these cases the evidence was 
offered against a person in order to charge him : it has also been 
decided, that the register is not evidence in favour of a party pro- 
ducing it, as the proof of title to sustain the allegation of interest 
in an action on a policy of insurance on a ship (z). 

From these cases it appears that it may often be necessary to 
prove that the affidavit made to obtain registry of a ship, was 
actually made by the person therein named as the deponent, and 
consequently it may sometimes happen that the production of a 
copy will be insufficient for the purpose intended, notwithstanding 
this enactment of Jhe statute, for the statute ma*kes the copy evi- 
dence in those cases only where the original, if produced, would 
be evidence ; and it has appeared that the production of the ori- 
ginal, without proof of the signature, has been ineffectual. 

16. Potver of Governors of Colonies to stay Suits • 

Any governor, lieutenant-governor, or commander-in-chief of 


(|rt Mac Ivw And another r. Humble {:) Pine and another r. Anderson and 
and other*, !♦> Hast, 1 69. another. A Taunt. 652. 
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any of his Majesty’s colonies, plantations, islands, or territories, 
may and is required, if any suit, information, libel, or. other prose- 
cution or proceeding of any nature or kind whatsoever, shall have 
been commenced, or shall hereafter be commenced in any court 
whatever in any of the said colonies, plantations, islands, or- terri- 
tories respectively, touching the force and effect of any register 
granted to any ship, upon a representation made to any such 
governor, &c., to cause all proceedings thereon to be stayed, if he 
shall see just cause so to do, until his Majesty’s pleasure shall be 
known and certified to him by his Majesty ; and such governor, 
&c., is hereby required to transmit to one of his Majesty’s secre- 
taries of state, to beiaid before his Majesty in council, an authen- 
ticated copy of the proceedings in every such case, together with 
his reasons for causing the same to be stayed, and such docu- 
ments (properly verified) as he may judge necessary for the infor- 
mation of his Majesty (a). 

17. Punishment for false Declarations or Documents . 

Any person who shall falsely make declaration to any of the 
matters required to be verified by declaration, and any person who 
shall counterfeit, erase, alter, or falsify any certificate or other 
instrument directed by the Act, or who shall make use of any 
such falsified certificate or other instrument, or wilfully grant any 
certificate or other instrument, knowing it to be false, is subjected 
to a penalty of 500/, (6). 

18. Recovery and Application of Penalties . 

Penalties incurred under this Act are to be recovered and dis- 
posed of as penalties incurred for offences against the laws of the 
customs ; and officers concerned in seizures or prosecutions are 
to recover the like share of the produce of a seizure or pe- 
nalty (c). 


(a) 3 & 4 Wm, 4, c. 55, s. 44. (c) Sect. 46. 

(5) Sect. ,45, * 
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CHAPTER THE THIRD/ 

OP PART-OWNERS. 

1 . A ship is usually conveyed by bill of sale, or some writing of 
that nature, to different persons, in several and distinct shares 
and, consequently, the several part-owners thereby become tenants; 
in common with each other of their respective shares: each hav- 
ing a distinct, although undivided, interest, in the whole; and 
upon the death of any one, his share goes to his own personal 
representatives, and does not accrue to the others by survivor- 
ship (a). It is proposed to consider the nature of their interest, 
first , with relation to each other ; And secondly , with relation to 
strangers. 

2. First, A personal chattel, vested in several distinct proprie- 
tors, cannot possibly be enjoyed advantageously by all without a 
common consent and agreement among them : to regulate their 
enjoyment in case of disagreement is one of the hardest tasks of 
legislation ; and it is not without wisdom, that the law of England , 
in general declines to interfere in their disputes, leaving it to 
themselves, either to enjoy their common property by agreement, 
or to suffer it to remain unenjoyed, or perislrby their dissension; 
ns the best method of forcing them to a common consent for their 
common benefit. But of ships, “ which are built to plough the 
sea, and not to lie by the walls,” commercial nations consider the 
actual employment as a matter, not merely of private advantage 
to their owners, bqt of public benefit to the state, and therefore 
have laid down certain positive rules in order to favour this em- 
ployment, and to prevent the obstinacy of some of the part-owners 
from condemning the ship to rot in idleness. It sometimes hap- 


(«*) This is the most usual practice* joint-tenants at law, and that the rule «« 

If the interests are not severed and dis- accretccndi inter mercatores locum non 

tinguished in this way, but the entire ship hat*t % which is applicable to a ship, is to 

is granted to a number of persons gene- be enforced only in a Court of Equity, 

rally, it is apprehended they become 
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pens that several persons become part-owners in* a ship under a 
fixed compact and settled agreement among thfem for the employ- 
ment of it, or that by common cpnsent they delegate the manage- 
ment of their common concern to one of them, who, by a very 
intelligible figure of speech is called the husband of the ship. 
Nothing is then left for the law of the state but to enforce the 
compact and agreement of the pasties, according to its own mode 
of administering justice in analogous cases. It is only when the 
enjoyment of the property has not been thus settled by the parties, 
that it becomes necessary to inquire what mode the law of the 
country has prescribed for the regulatmn of it. Some foreign 
writers (6) on maritime law have laid it down as a rule, that if a 
ship is in need of repair, and one part-owner is willing to repair 
it, and another unwilling, he who is willing piay repair it at their 
common expense ; and if the other will not pay his quota within 
four months, he shall lose his share in the ship ; and they found 
their doctrine upon a passage in the Digest (c), in which the same 
opinion is delivered with regard to the repairs of a house. But 
I do not find this rule adopted in practiqp in any country, and in 
case of the poverty of the party it would be extremely cruel. 

The ordinances of Oleron and Wisbuy .are silent on this sub- 
ject of disagreement among part-owners as to the employment ol* 
a ship. By the ordinance of the llama Towns (d), if the owners 
disagree as to the freighting of the ship, the most voices shall 
carry it, and yet the master may take money on bottomry for those; 
who will not contribute their part to the outfit. The French 
ordinance (e) directs, that in all cases which concern the common 
interest of the owners, the opinion of the majority in value shall 
be followed, and this is still the law in that country (/). The 


(6) Stracchft do Nav. Para. 2, Num. 
8. Tho author cites two others, who 
had written before him, and is as usual 
cited in his turn by Roccus and others, 
Who have written after him. In the same 
passage, he very gravely tells us, that 
ships often want repairs, and as gravely 
cites the Digest to prove his proposition, 
(c) Dig. 17, 2, 52, 10. 

(tf) Art. 59. I have followed the trans- 
lation given in Malyne. The wdrd*, as 
given in the Us et Coutumcs de la Mer, 
are, 44 le plus de trois emportera sur les 
autres,” which Cleirac interprets to mean 


three more on one side than on the other. 

(e) Liv. 2, tit. 8. Dos Proprictaires, 
Art. 5. See the Commentary of Valin ; 
see also Pardcssas Cours de Droit Com- 
mercial, Art. 621. 

(f) En general on pout dire que le 
choix du capitaine et dcs gens de l’equi- 
page les engagemens envers eux, la re- 
daction des instructions siiivre pendant 
la traversee, la location, lc radoub et l*ar- 
mcment du navirc sont dos operations 
que la majoritc peut decider malgn la 
minority. — Cours de Droit Commercial , 
Art. 621. 
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ordinance of Rotterdam (g) gives power to a majority possessed 
of above half the bhip to let it out on freight, and to bind all 
the part-owners thereby, and tojaise money for the outfit, either 
by borrowing it on bottomry, or by disbursing for the shares of 
the other owners, who appear unwilling to contribute after due 
notice. And the same ordinance (A) even authorizes the owners 
of above half the ship to sell it for the general account. 

3. The law of this country appears to possess an important 
advantage over all the ordinances that have been cited ; because, 
while it authorizes the majority in value to employ the ship 
u upon any probable design,” it takes care to secure the interest 
of the dissentient minority from being lost in the employment of 
which they disapprove. And for this purpose^ it has been the 
practice of the Court of Admiralty from very remote times to take 
a stipulation from those who desire to send the ship on a voy- 
age, in a sum equal to the value of the shares of those who dis- 
approve of the adventure, either to bring back and restore to 
them the ship, or to pay them the value of their shares ( i ). When 
this is done, the dissentient part-owners bear no portion of the 
expenses of the outfit, and are not entitled to a share in the profits 
of the undertaking ; but the ship sails wholly at the charge and 
risk, and for the profit of the others ( j ). This security may be 
taken upon a warrant obtained by the minority to arrest the ship, 
and it is incumbent on the minority to have recourse to such pro- 
ceedings as the best means of protecting their interest ; or, if they 
forbear to do so, at all events they should expressly notify their 
dissent to the others, and if possible, to the merchants also who 
freight the ship. For it lias been decided (A), that one part- 
owner cannot recover damages against another by an action at 
law upon a charge of fraudulently and deceitfully sending the 
ship to foreign parts, where she was lost. And it has also been 
decided in the Cpurt of Chancery, that one part-owner cannot 
have redress in equity against another for the loss of a ship sent 
to sea without his assent (/). These decisions are consonant to 


(p) Art. 172, 2 Magcns, 108. See 
also on this point Weskett on Insurance, 
tit. Bottomry, sec. 3 & 4. 

(A) Art. 171, 2 Magcns, 108. 

(•) Form of such a security, Appen- 
dix, No. VJ. 

(j) Anon. 2 Chan. Ca. 36, Trin. T. 


32 Car. 2, and by Holt, Ch. J., in Boson 
r. Sandford, Carth. 63. 

(A) Graves ts Sawcer, Sir T. Raym. 
15 fc 1 «Keb, 38, and 1 Lev. 29. 

0) Strelley r. Winson, 1 Vern. 297 ; 
Skin. 230. 
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the general rule of law, that where one tenanC in common does 
not destroy the common property, but only* takes it out of the 
possession of another, and carries it away, no action lies against 
him ; but if he destroys the common property, he is liable to be 
sued by his companion. And in a case tried before Chief .J ustice 
King , wherein it appeared that one part-owner had forcibly taken 
a ship out of the possession of another, secreted it, and changed 
its name ; and that it afterwards came into the possession of a 
third person, who sent it to Antigua , where it was sunk and lost ; 
the Chief Justice left it to the jury to say, under all the circum- 
stances of the case, whether it was not a destruction of the ship 
by the means of the defendant ; and they finding it to be so, the 
plaintiff recovered the value of his share. The Court of Com- 
mon Pleas afterwards approved of the direction of the Chief 
Justice (m). If a part-owner expressly notify his dissent, the 
Court of Chancery will not compel him to contribute to a loss (//). 
If the minority happen to have possession of the ship and refuse 
to employ it, the majority also may by a similar warrant obtain 
possession of it, and send it to sea, upon giving such security. 

It was indeed formerly doubted in Westminster Hall , whether 
this practice of the Court of Admiralty was notan unfounded assump- 
tion of jurisdiction in a matter not within its cognizance, because 
arising at home and upon land ; and in a case before the Court 
of Exchequer (o), in the reign of Charles the Second, Chief 
Baron Hale and the other Barons took time to consider of the 
point, and it does not appear that any decision was then made 


(m) Bamardiston v. Chapman and An- 
other, 1 Geo. 1, Sir Peter King’s Cases, 
MS. The cause was twice tried ; at the 
first trial, a verdict was found for the 
plaintiff, subject to a case, which stated 
only the title of the parties, and that the 
defendants by force took the ship out of 
the plaintiff's possession, and carried it 
away. The case was argued at the cham- 
bers of the Chief Justice, before him, and 
Tracy and Dormer, justices, and a new 
trial ordered by consent. The trial men- 
tioned in the text was the second trial. 
A third trial was. moved for and« refused. 
A full note of this case is now printed in 
4 East, 121. 

(n) Horn v . Gilpin, Amb. 265. In 


this case it was said, that the ground of 
decision mentioned in Vernon’s Report of 
Strellev v. Winson, viz., that recourse 
should have been had to proceedings in 
the Admiralty, is mis-stated there, and 
that the real ground of decision was, that 
the part-owner who complained had not 
expressly dissented ; and it appears by 
Skinner’s Report, that there had been no 
express prohibition of the voyage on his 
part. 

(o) Justice e. Brown, Mil. T. 19, and 
20 Car. 2, Hardres, 473. This was be- 
fore the flame of jealousy, that once pre- 
vailed in Westminster Hall against, the 
Courts at Doctors Commons, had ex- 
pired. 
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upon it. In a« case! which came before the Court of King's 
Bench (p) 9 very soon after Chief Justice Holt presided there, it 
was held* by that Court that the practice was unlawful, and the 
Chief J ustice is reported to have said, that the majority would 
not be without remedy, as they might bring an action upon the 
case at the common law against the others for refusing their as- 
sent, and therein recover damages equivalent to the profits which 
might have been made on the voyage. But the remedy thus pro- 
posed, seems very difficult, on account of the uncertainty of the 
profits to be made by a voyage, and wholly inadequate to the 
ends of public policy, as it leaves the ship unemployed. And 
accordingly, there are several later decisions of the Courts at 
Westminster Hall , recognizing and confirming the jurisdiction of 
the Court of Admiralty, both as to the taking of such security, 
and enforcing the performance of the stipulation upon the loss of 
a ship. Two of these decisions took place about eight years 
after the case which I have last mentioned, and that case is not 
quoted in the report of either of them ; one in the Court of King’s 
Bench ( q ), but in the absence of Chief Justice Holt ; the other in 
the Court of Common Pleas (r) ; in both of which, the authority 
of the Court of Admiralty was acknowledged ; within a few years 
afterwards, however, the same point again came before the Court 
of King’s Bench (5) in two other instances, at the last of which 
the Chief Justice is said to have been present, and the Court on 
both occasions directed the case to be put into a course of solemn 
decision, but nothing more is reported to have been done upon 
it. In the reign of George the Second, another application was. 
made to the Court of King’s Bench to stay proceedings instituted 
in the Court of Admiralty, to compel security to be given before 


(p) Knight t». Berry, 1 Wm. Sc M. 
Carth. 26; Comb. 1091 Rep. temp. 
Holt, 647 ; 1 Show. 13. The three first 
reporters say, a prohibition was granted ; 
but from the report in Shower, (who, 
howover, says he did not take the case) 
the jurisdiction of the Court of Admiralty 
seems to have been admitted. This ap- 
pears to be the same case as King r. 
Perry, 3 Salk. 23, in the report of which, 
Chief Justice Ilolt is represented to say, 
that the stipulation in question was un- 
lawful. 


(q) Lambert v. Acretree, 1 Ld. Raym. 
223 ; East. T. 9 Wm. 3. On a motion 
for a prohibition to the Admiralty on a 
suit there upon the stipulation. 

(r) Blacket e. Ansley, 1 Ld. Raym. 
236, Trin. T. 9 Wm. 3, upon the like 
motion as the last case. 

(«) More e. Rowbotham, 6 Mod. 162 ; 
East. T. 3 Ann., and Degrave v. Hedges, 
2 Ld. Raym. 1285, East. T. 6 Ann., up- 
on the same motion. The Court ordered 
the plaintiff to declare in prohibition in 
both these cases. 
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the departure of a ship on a ypyage, of whichisome of the part- 
owners disapproved; but the Court of King's Bench refused to 
do so (£). In the last case («) which I find in the bopks on this 
subject, a part-owner, possessed of a small share, instituted a suit 
in the Court of Admiralty against the major part-owner, w.ho was 
also master, and who insisted upon making a voyage with the 
ship, praying that the ship might be sold, or the party have such 
other remedy as might be thought proper by the Admiralty ; and 
the other applied to the Court of King’s Bench to prohibit the 
Admiralty from proceeding in the suit; but Chief Justice Lee 
said, “ I have no doubt but the Admiralty has power in this 
case to compel a security, and this jurisdiction has been allowed 
to that Court for the public* good. Indeed the Admiralty has no 
jurisdiction to compel a sale, and if they should do that, you 
might have a prohibition after sentence, or we may grant a pro- 
hibition against selling, or compelling the party to sell, or to buy 
the shares of others.” This was agreed to by the whole Court, 
and the case ended by prohibiting the Court of Admiralty to 
direct a sale, but leaving the Court at liberty to compel se- 
curity. By this determination, the law appears to have been 
finally settled; but the progress of it may not have been uninter- 
esting to the learned reader. 

It does not appear that any of the cases, which I have just 
referred to, arose upon an equal division of voices or interests in 
the ship ; but a learned civilian ( y), who wrote towards the end of 
the seventeenth century, having spoken of this power of the majo- 
rity, adds, that the same thing may also be effected by the one 
part only, in case of equality in partnership ; this doctrine is 
adopted by Molloy ( z ), and is followed in the practice of the Court 
of Admiralty. 

The Court of Admiralty having jurisdiction to detain a vessel, 
at the instance of one part-owner, until the others give security to 
the extent of their shares, a fortiori, it must Iiave such a jurisdic- 


(0 Dimmock v. Chandler, 2 Stra. 
890; Fite. 197. 

(«t) Ouston v, Hebdcn, 1 Will. 101. 
It does not appear by the report, that 
the Court of Admiralty was proceeding 
to direct a sale. 


(y) Godolphin, in the introduction to 
his view of the Admiralty Jurisdiction. 

(z) Book 2, ch. 1, s. 2? And see to 
the same effect Clcirac’s note on the 59th 
article of the Hanseatic ordinance. 
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lion to detain a .vessel, in a sujt instituted by the real owner 
against a mere wroug-doer (a). 

Though the Court of Admiralty is open all the year round to 
applications by part-owners, to restrain the sailing of ships with- 
out the.ir consent, the amount of the respective shares must be 
apparent ; for if the amount of them is a subject of dispute, the 
Court of Chancery will interfere, and, by injunction, restrain 
the sailing of the ship, till the amount of the share, for which 
security is to be given, shall be ascertained, which will probably 
be by reference to the master (6). But this application to the 
Court of Chancery must be made as expeditiously as possible ; 
and in a case where the Ship was to sail the day after the applica- 
tion was made, and the delay was unaccounted for, an injunction 
was refused (c). 

We have seen that the Court of Admiralty cannot, in any case, 
compel any of the part-owners to sell his interest (<£). The French 
Ordinance ( e ) prohibits one part-owner of a ship from forcing his 
companion to a sale (which by the French laws one tenant in 
common might in general do), except in case of equality of opi- 
nions upon the undertakihg of a voyage. But a part-owner may 
by our law dispose of his interest to another person at any time ; 
a rule better adapted to the present state of commerce than that (/) 
which formerly prevailed among some of the nations of the conti- 


(«) By the Court, in the matter of 
Blanchard, Baxter, and others, 2 Barn. 
Sc Cress. 244, 1 Hagg. 311. This ju- 
risdiction has been frequently exercised 
by the Court of Admiralty in causes of 
possession, not only against wrongdoers, 
but even against the Master. See the 
Sisters, (4 Hob. Adm. Rep. 275 ; 5 Rob. 
Adm. Rep. 155); the New Draper, (4 
Rob. Adm. Rep. 287 ) ; the John,( 1 Hagg. 
R. 342); the Experiment, (2 Dod.R. 38); 
the Johan and Siegmund,( Edwards's Rep. 
242). In these cases the Cqprt considers 
only the legal title ; and if the question of 
title be doubtfhl it will not decree posses- 
sion until a trial at law has been had to 
determine it. " See the Guardian, (3 Rob. 
Adm. Rep. 93); the Aurora, (3 Rob. 
Adm. Rep. 133) ; the Asters, (3 Rob 
Adm. Rep. 213); the Partridge, (1 Hagg. 


81); the Pitt,(l Hagg. Rep. 240). Ex- 
cept in special cases, the exercise of this 
jurisdiction is liihitod to British ships (the 
Renter, (l Dod. R. 22). But the Court 
will inquire into the title in cases in which 
British subjects lay claim to a ship com- 
ing to the country in the possession, and 
as the property, of foreigners, (the Expe- 
riment, (2 Dod. R. 38). 

(6) Haly v. Goodson and another, 2 
Meriv. 77, 2 Dod. 420. 

(c) Christie r. Craig, 2 Meriv. 137. 
(rf) Ouston v. Hebden. 1 Wils. 101 ; 
cited in the preceding page. 

(0 Liv. 2 Tit. 8. Des proprietaircs, 
art. 6. 

(/) Valin on the French Ordinance, 
tom. prem. 583 ; Locccnius de jure Marit. 
lib. C, c. 5, s. 3 ; Consolato, c. 54. 
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nent, and which did not permit the sale of a ship until after a 
possession of three or more years ; or at least not till after the 
performance of one voyage at the charge and risk of the part- 
owners (g). The old rule appears to have been framed with a 
view to the interest of the master, who in former times was a 
principal owner, and was the person who, with the pecuniary 
assistance of the other owners, generally caused the ship to be 
built in the expectation of being employed in the command ; an 
expectation that might be defeated, if the others could sell their 
shares to strangers, who acquiring a majority of interest, might 
appoint a friend of their own (A). 

In a recent case it was held, that a part-owner who had ar- 
rested the ship by process out of the Admiralty Court, and ob- 
tained security for his share, was bound to pay his proportion of 
the expense of the repairs and outfit incurred previous to the arrest, 
but not entitled to any share of the profits of the voyage (»). 

4. With regard to the repairs of a ship and other necessaries 
for the employment of it, one part-owner may, by ordering these 
things on credit, render his companions liable to be sued for the 
price of them, unless their liability be expressly provided against (y). 
Yet if the person who gives the credit on such an occasion, does 
not at the time know that there are other part-owners, he may sue 
him alone from whom he receives the order, (A) 

It is usual for the several part-owners to appoint a person, 
frequently one of their own number, to be the manager of 
their joint concern, their general agent in the use and employ- 
ment of the vessel, under the name of ship’s husband. (1) His 
duties and powers as such are often defined and limited by the 
terms of a special agreement for that purpose between him and 
his employers or co-owners. Where no such agreement has 
been made, he is to exercise an impartial judgment in the employ- 
ment of tradesmen, and the appointment of officers; and be care- 
ful that his choice in the selection of a maste^ be not biassed by 
any private pecuniary transaction ( m ). § He is to see that the ship 
is properly repaired, equipped, and manned — to procure freights 
• 

( g) Molloy, book 2 y ch. 1, i. 3. Richie, l Starkie, 338, upon Pleas in 

(A) Consolato, c. 54. Abatement; De Mautort e v Saunders, I 

(t) Davis v. Johnstone, 4 Sim. 539. B. & Ad. 398. 

C j) Wright e. Hunter, 1 Eas|» 20 ; (/) See as to the authority of ship's 

Bland ex parte, 2 Rose, 93. • husband, Mr. Justice Story's Comments- 

(A) Doo e. Chippenden, coram Ken- ries on the Law of Agency, 

yon, C. J. f at Westminster Sittings, p. (m) Card and another v. Hope, 2 Barn. 

H. T. 1790, and Baldeney and another v. & Cress. 501. 
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or charter parties — to preserve the ship’s papers — to make the 
necessary entries/ adjust freight and averages — disburse and receive 
monies, and keep and make up the accounts as between all parties 
interested If). His acts for these purposes are considered to be the 
acts of all the part-owners, who are liable on all contracts entered 
into by. him for the conduct of their common concern — the employ- 
ment of the ship. Yet, where a tradesman brought an action for 
cordage against the owners of a ship, and it was proved that he 
had taken a bill of the managing owner for the amount, which was 
dishonoured, and renewed, and dishonoured again. Lord Ellen - 
borough (m) said, — “ If the plaintiff, dealing with the managing 
owner, has adopted him, he has discharged the others. If he has 
adjusted accounts with him on that footing, the other defendants 
are entitled to the benefit of it." 

But one part-owner, though he be also managing owner, can- 
not, by ordering an insurance of a ship, without authority from 
another, charge the other with any part of the premium, unless 
the other afterwards assent to the insurance, because this is no 
part of the joint concern ; a share in a ship being the distinct pro- 
perty of each individual part-owner, whose own affair it is, to pro- 
tect it by insurance (»). It is otherwise if they be in partnership 
together, and the order be given in the name or on account of 
the firm (o). So one part-owner, although he be the husband, 
cannot as such, pledge the other to the expenses of a law-suit ( p ). 

It is the business of a ship’s husband to obtain from each of 
the part-owners his contribution to the charges of the outfit, re- 
pairs, and other necessaries ; and if he advance for one part-owner 
his proportion of such contribution, he may sue him separately for 
the amount (y). He has a lien also in his character of ship’s hus- 
band, and agent for the owners, for expenses disbursed by him 
as such, or by the owners, for each individual part-owner, on the 
share of such part-owner, in the produce of the joint adventure* 
In the case of Ho\derness and another v. Shachels (r), which 
was trover for twenty tons of whale oil, the plaintiffs were the 
assignees of Foxton , a bankrupt, who, jointly with one Locking , 
and the defendant, was part-ovfner of the ship Jane 9 a vessel en- 


(/) Sima v. Brittain, 4 Barn. & Adol. 
376 ; Law Mhgaiine, article, ** Mercan- 
tile Law,'* No. 13. 

(m) Reed e. White, 5 Esp. R. 122. 

(a) Ogle e. Wrangham, coram Kenyon, 
C. J., Guildhall Sittings, H. T. 1790; 
French v. Backhouse, 6 Burr. 3727 ; and 
Bell v. Humphries, 2 Starkie, 346. 


(o) Hooper and another v. Lusby, 4 
Camp. 67. See also Robinson v. Shadow, 
2 Bing. N. C 156. 

( p) Campbell and another, appellants 
r. Stein, respondent, 6 Dow. 136. 

(q) Helme v. Smith, 7 Bing. 709. 

(r) Holderness v. Shackels, 8 B. & C. 
612. 
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gaged in the whale fishery. The usual mode«oi managing the 
cargo was, that on the arrival of the vessel at»her homeward port, 
the blubber was deposited in a warehouse rented by the part- 
owners, and the oil produced from it was then put into casks, each 
owner’s share being weighed out and placed separately in the 
warehouse, in casks marked with his initials. After the division, 
the practice was, fbr the warehouseman to deliver to the order of 
each part-owner his share of the oil, unless notice was given by 
the ship’s husband that the part-owner’s share of the disburse- 
ments had not been paid. In that case, the warehouseman used 
to detain the oil till the ship’s husband’s demand had been satis- 
fied. After the division, and after a portiorrof Foxton's share of 
the oil had been delivered to him, he became bankrupt, and the 
warehouseman had orders from the ship’s husband not to deliver 
to A. the remaining oil, as his share of the disbursements of the 
ship had not been paid. Mr. Justice Bayley said , — " Where 
there is a joint adventure which produces certain goods, the pro- 
per course is, first to deduct all the expenses which have been 
incurred in order to obtain those goods, and then to divide the 
residue among the shareholders, in proportion to the shares to 
which each is entitled respectively. In this case, the joint adven- 
turers obtained a quantity of oil in bulk. No partner, or repre- 
sentative of a partner, had a right to his aliquot part of that oil, 
until he had paid his share of the expense of procuring it. That 
will be the case whether the shareholder has become bankrupt or 
continues solvent. If he continues solvent, he may pay his share 
of the outfit and of the expense. If he does not pay it in money, 
the other part-owners have a right to see that an aliquot part of 
what has been gained in the adventure be retained, so as to pay 
that share of the outfit which he ought to pay. In this case, 
Foxton became bankrupt ; and having become bankrupt, if he 
could have paid in money his share of the outfit, there would have 
been twenty-nine tons of oil coming to him. He could not pay, 
and therefore, as it seems to me, the justice and law of the case 
is, that his share of the expense should be paid out of the twenty- 
nine tons, and that until he has paid his share of the expense, he 
cannot claim that quantity •” ~ . 

5. The interest of part-owners in the profit and loss of an adven- 
ture undertaken by their 'mutual consent, is not affected by the 
bankruptcy of one of them taking place after the commencement 
of the voyage, although he has not paid his full share of the 
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outfit* In such a, case, if the other part-owners have in that cha- 
racter paid the expanse of the outfit, or made themselves respon- 
sible for it* they will have a right to deduct his share thereof from 
the portion of the profits of the voyage to be paid to his as- 
signees .(*)• 

In one case indeed, where the outfit had been .conducted by a 
person appointed to manage the concern as purser or ship’s hus- 
band, in pursuance of an agreement made by three others at the 
time of their becoming owners of the ship, and this person settled 
the accounts with them, and took from one of them, who after- 
wards became a bankrupt, promissory notes payable at a future 
day, for a part of his share of the expense ; it was determined, 
that the assignees of the bankrupt were entitled to receive his full 
share of the profits, and that the ship’s husband must take a 
dividend under the commission for the amount of the notes. In 
this case the husband had after his appointment acquired an in- 
terest in the ship, by purchasing a part of the share of one of the 
other part-owners ; but his right as a part-owner does not appear 
to have been insisted upon ; and indeed he had made the disburse- 
ments, and managed the doncern, not in the character of a part- 
owner, but of an agent. After the bankruptcy had happened, the 
other two part-owners paid two-thirds of the amount of the bank- 
rupt’s notes to the ship’s husband, and agreed with him to con- 
sider the bankrupt as interested only in the proportion which the 
money he had paid bore to the whole cost and outfit. But this 
transaction was held not to affect the question, nor alter the right 
or interest of the bankrupt, or of the assignees, upon whom they 
had devolved (£)• 

In this case, which was sent from the Court of Chancery for 
determination at law, the question was made and decided with 
respect as well to the value of the bankrupt’s share in the ship 
itself, as to the profits of the adventure, without distinction. 

In the report of another case, before Lord Chancellor Hard - 
wicke (w), it is stated, that several persons having entered into a 

(#) Holdernesst>.Shackels,6B.&C. 612. it appears that the plaintiff) had cove- 
(t) Smith agd others v. Do Silva and nanted with T. Hall, the intestate, to take 
others, Cowp. 469. But see Holdemess certain shares subscribed for by them, and 
v. Shackels, 8 B. Ac C. 61 2. which amounted together to eleven six- 

( a ) Doddington v. Hallett, 1 Ves. teenths, of a ship to be built and fitted 
497. Upon reference to the Register out under his directions for the service of 
Book of the Court, anno 1 749, folio 625, the East India Company ; that the ship 
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contract with one T. Hall, empowering him to build and fit out a 
ship at their joint expense, for the service of the East India Com- 
pany, and he having died insolvent, without paying his .portion of 
the expense, the others, who of course remained answerable to 
the tradesmen for the whole, filed a bill against his administrator, 
praying that they might have a specific lien upon what should be 
due to him for his share to this extent ; and that the adminis- 
trator might not apply this as part of his general assets for the 
benefit of all the creditors ; and that his Lordship determined that 
they had a specific lien on his share for what they had paid or 
were liable to pay to the tradesmen for building and equipping the 
ship. The building and equipment had been managed by the 
deceased. * In the course of his judgment, the Lord Chancellor, 
adverting to one part of the argument urged on the part of the 
administrator, is reported to have said, “ the defendant’s counsel 
have been forced to resort to the case of an assignment of a share 
for a valuable consideration : which not being the case, I will not 
now determine, because that is to be governed by the course of 
trade. If it stood on the head of general equity, I should be of 
opinion, that if such a purchaser had notice of the partnership, he 
would be subject to it, and should not doubt granting an injunc- 
tion to that action of trover : if he had not notice is another thing, 
and a strong case for that purchaser; because he would have 
gained the legal interest : but if by the course of trade it is other- 
wise, that will prevail and govern in this case, and the Court will 
never extend a partnership of this kind to affect purchasers beyond 
what the course of .trade will do, which is to govern in mercantile 
matters.” 


was accordingly built and equipped, and 
was then at sea, and the builder had exe- 
cuted a general bill of sale of the whole 
to him, and he had not executed any bill 
of sale to them for their respective shares. 
The defendant by his answer admitted, 
that he was a trustee for the plaintiffs as 
to the eleven sixteenths, but submitted 
that they were not liable to the trades- 
men, because the debts were contracted 
by the intestate, and further insisted that 
they had no specific lien on the slfhres, 
which, not being subscribed for, belonged 
to him. The Lord Chancellor decreed a 


reference to the Master to take the 
accounts, and directed allowance to be 
made to the pltffa tiffs for all such sums as 
they had paid or were liable to pay to 
the tradesmen or workmen for building, 
^equipping, or victualling the ship, or for 
seamen’s wages, and declared that if any 
balance should appear due to them, they 
had a specific Hen on the regaining shares 
for such balance , and those shares were 
to be sold before the Master, and the 
money applied in the first place to the 
discharge of such balance. 


96 Of Part- Owners. [part i. 

• 

This usagej o* course of trade, I apprehend to be to charge the 
assignee or purchaser in account for the outfit and other expenses 
incurred, in respect of the voyage, of which he is entitled, in 
consequence of his purchase, to share the profits, which can be 
only the voyage in prosecution at the time of the purchase, but 
not to carry back the charge as against him to the expense of any 
antecedent adventure, from which he can derive no profit 

It will be observed that one of these cases arose out of a 
bankruptcy, and the other out of an insolvent intestacy. In each 
of them, therefore, the Lord Chancellor would have a general 
jurisdiction over the effects, and the principles of equitable juris- 
diction might be applied.* It seems to have been considered, that 
part-owners might have a lien on each other’s shares of a ship, as 
partners in trade have on each other’s shares of their merchandize ; 
but I do not find this point to have been ever decided; and there 
is a material difference between the two cases. Partners are at 
law joint-tenants of their merchandize ; one may dispose of the 
whole property ; but part-owners are tenants in common of a 
ship. One cannot sell the share of another. And if this general 
lien exist, it must prevail against a purchaser, even without 
notice ; which does not seem consistent with the nature of the 
interest of a tenant in common. It is true indeed, that as long as 
the ship continues to be employed by the same persons, no one of 
them can be entitled to partake of the profits until all that is due 
in respect to the part he holds in the ship has been discharged. 
But as one part-owner cannot compel another to sell the ship, 
there does not appear to be any mode by which he can enforce 
against the other’s share of the ship in specie, the payment of his 
part of the expenses. 

§ In a more recent case, ex parte Young (v) 9 the petitioners were 
part-owners of a ship called the Grenville Bay> with other per- 
sons, two of whom, William Lushington senior and junior, became 
bankrupts on die ^>th of January, 18 IS. The bankrupts were 
ako the managing owners, and in that character were indebted to 
the petitioners and the other owners 287/. on balance of accounts, 
for the freight and earnings of the ship, after taking credit for the 
outfit, amountihg to 2234/., which sum the bankrupts had not 
paid; and' after the bankruptcy, the other owners were obliged to 


(r) 3 Ves. & B< Rep* 243. 
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pay it. The assignees sold the share of the bankrupts for 780£. 
The petition prayed an application of the proceeds of the share of 
the bankrupts in the ship* freight, &c., towards satisfaction of the 
sums so due to the petitioners and the other owners. Lord Chan- 
cellor Eldon observed, — “The difficulty in this case arises. upon 
the decision of Doddington v. Hallett , by Lord Hardwicke, which 
is directly in point. That case is questioned by Mr. Abbott , who 
doubts what would be done with it at this day, and I adopt the 
doubt. The case, which is given by Mr. Abbott from the Register’s 
book, is a clear decision by Lord Hardwicke , that part-owners of 
a ship being tenants in common, and not joint-tenants, have a 
right, notwithstanding, to consider that as' a chattel, used in part- 
nership, and liable as partnership effects, to pay all debts what- 
ever to which any of them are liable on account of the ship. His 
opinion went the length that the tenant in common had a right to 
a sale. There is great difficulty upon that case ; and the inclina- 
tion of my judgment is against it ; but it would be a very strong act 
for me, by an order in bankruptcy, from which there is no appeal; 
to reverse a decree made by Lord Hardwicke in a cause. From a 
manuscript note, I know it was his most solemn and deliberate 
opinion, after great consideration, that the contrary could not be 
maintained ; and there is no decision in equity contradicting that.” 
Upon a subseqent day. Lord j Eldon said, that after much considera- 
tion, he must decide against the case of Doddington v. Hallett . 
And soon afterwards a petition, presented under similar circum- 
stances in another bankruptcy, was also dismissed («?)•§ 

It is said to have -been decided in the Court of Chancery, in a 
case where the majority of the part-owners had settled an account 
of the profits of a voyage, that the others were concluded thereby ; 
and the Court would not entertain a suit by one of them to unravel 
the accounts (a?). I presume this to have been a settlement with 
the master. 

6. The ordinary remedy for part-owners to obtain an adjustment 
of the ship’s accounts among themselves is a suit in a Court of 
Equity; The only proceeding af the common law, generally 


(to) Harrison ex parte, 2 Rose, 76. 
(x) Robinson v. Thompson, 1-Vern. 
465. The Hanseatic Ordinance of l8l4 
requires the master at his return home to 
summon all the part-owners to receive and 


pass his accounts, and imposes a fine upon 
those who do not attend the first time 
in person or by agent ; and at the second 
time authorises the others to make a final 
settlement without them. 

H 
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applicable to their case, is an action of account, and this proceed- 
ing has long fallen into disuse. But in a case where several 
part-owners entered into a written agreement, whereby they and 
each and every of them did agree to and with the others and 
each and every of the others, that the ship should proceed on a 
certain voyage, and be under the exclusive management and con- 
trol of one of the parties as husband thereof ; and that, after the 
ship’s return, a full account should be made out of the ship and 
her concerns, and the neat profits be divided according to the pro- 
portions ; it was held that each individual party to the agreement 
might maintain an action at law upon it against him, who had 
acted as the husband, for not making out an account and dividing 
the profits within a reasonable time after the ship's return (y). 
§ Thus where two part-owners of a ship, who were also part- 
ners as to the proceeds of a voyage, settled and adjusted their 
accounts as to that voyage ; and one of them, in consideration of 
a larger share of profits than he was otherwise entitled to, agreed 
to pay the broker's bill ; it was held, that the broker’s bill became 
his own individual debt, which might be recovered from him by 
the other partners, by whom it had been paid to the broker («). 
So also, where the master of a vessel covenanted with the several 
part-owners to pay certain monies to them, and their several 
executors , &c., at a certain bankers, and in such parts and pro- 
portions as were set against their several and respective names, 
it was decided that each covenantee might sue severally in respect 
of his several interest, and that they could not maintain a joint 
action (a). § 

7. Secondly. As to the interest of part-owners with regard 
to strangers. 

The several part-owners of a ship make in law but one owner ; 
and in case of any injury done to their ship by the wrong or 
negligence of a granger, they ought regularly to join in one 
action at law for the recovery of damages, which are afterwards 
to be divided among themselves according to their respective 
interests ; for otherwise, the party who had committed the wrong, 
might be unnecessarily harassed with the expense of several suits 
to obtain the same end, which might be as well effected in one. 


(y) Owston v. Ogle, 13 East. 538. 410. See also Radenhurst r. Bates, 3 

(*) Wilson t». Cutting, 10 Bing. 436. Bing. 463; Helme t>. Smith, supra, 

(a) Servants v. James, 10 B. & C. 
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But this rule of law is made for the ease of the wrong-doer ; and, 
therefore, the law requires that he should avAil himself of it at 
the very beginning of the cause, by pleading in abatement of a 
suit brought by one part-owner, that there are others living, who 
ought to be parties to it. For if the defendant does not d& this, 
the single part-owner will recover damageB for the injury pro- 
portionate to his share in the ship, whether the nature of his 
interest is made to appear upon evidence at the trial, or is origi- 
nally stated by himself in the allegation of his cause of complaint (6). 
And if afterwards another part-owner sues for his own interest, 
the defendant can no longer avail himself of the objection, be- 
cause the party to the first suit has no longer any matter of 
complaint (c). In the case of the death of any part-owner after 
an injury received, the right of action survives in general to the 
surviving part-owners, who must afterwards pay to the personal 
representatives of the deceased the value of his share* 

In «the case, however, of an action for the freight of goods 
conveyed in a general ship, all the part-owners ought to join, or 
if they do not, the defendant may avail himself of the objection 
by evidence at the trial, and without plea in abatement, according 
to the general rule of law, and the distinction between contracts 
and wrongs (c?), unless, perhaps, some one should have received 
his own share, or have released his claim to it. The necessity of 
all the part-owners joining as plaintiffs in the suit in this case, 
is founded upon the consideration, that all of them are partners 
with respect to the concerns of the ship ; and, upon this con- 
sideration, Lord Chancellor Eldon , in a case of bankruptcy, 
wherein it appeared that the owners of a ship, upon a settlement 
of accounts with the master, who had become a bankrupt, were 
indebted to him, and, that, on the other hand, he also was in- 
debted to some of them severally upon separate!* and distinct con. 
cerns, refused to allow the latter to set off their respective demands 


(6) Sands r. Childs and Others, Salk. 

32; Addison v. Overend, 6 Ter. Hep. 

K: B. 766, and seo Dockwray v. Dicken- 
son, Comb. 366 

(c) Sedgworth r. Overend, 7 Ter. Rep. 
in K. B. 279. In this case, the plaintiff 
was the only remaining part-owner ; Wit 
the opinion delivered by Mr. Justice 

II 2 


Lawrence is an authority for the text. 

(d) There is a loose note in 3 Keeblc, 
444, Stanley v. Ayles, of a dictum of 
Chief Justice Hale at Nisi Prius, to the 
contrary of what is here advanced in the 
text ; but the reporter adds, that the cause 
went off to a reference. 
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against the claim of his assignees for their shares of the general 
debt(e). § And Although the share of each part-owner be his 
separate *property, yet, where A., B., and C. were owners of a 
vessel, and B. and C. employed D. to sell it for them, which he 
did, and paid over their proportion of the purchase-money to 
B. and C», but refused to pay A. his proportion of the proceeds 
of the sale of the vessel, and A. alone sued him for the amount, 
it was held he could not recover. For here was a joint contract, 
and persons having separate interests in a ship may jointly 
agree to authorize another to sell the entirety for them (/). 
But if several part-owners allow one of their number to deal 
with their joint property as his own, and he lend the proceeds of 
it, and receive credit for them in account in his own name, although 
the property was joint, his contract with the borrower may have 
been separate, and they must shew that it was not so, if they 
would sue upon it(^). § 

On the other hand, if an action is to be brought against 
the part-owners upon any contract relating to the Bhip, although 
regularly such action should be brought against all jointly, yet if 
all are not sued, the defendants can only avail themselves of the 
objection by plea in abatement ; and if they omit to plead such a 
plea, the plaintiff wilt recover his whole demand, and the defend- 
ants must afterwards call upon the others for contribution. Where 
the declaration assuming the form of an action ex delicto , alleges 
a breach of duty and not a breach of promise, it has been much 
questioned, whether one part-owener who is sued alone, can 
avail himself of this plea, and also, whether if the action be brought 
against more persons than appear at the trial to be part-owners, 
the plaintiff can sustain his suit against those who appear to be so, 
or must fail altogether. In a case of a similar nature, the Court 
of King's Bench ' decided some time ago that the plea was not 
admissible (A), but in another case, the Court of Common Pleas 
afterwards held it to be admissible (*), and following up its own 
judgment, decided in a third case, that the plaintiff who had failed 
in proving all the defendants to be part-owners must fail alto- 


a 

(to) Ex parte Christie, 10 Ves. jun., ( 9 ) Sims t>. Bond, 5 B. & Ad. 389; 
195. m Ex parte Gribble, Deacon & Chitty, 339. 

(/) Hatsall w. Griffith, 2 C. AM. th) Govett v. Radnidge, 3 East, 52. 
6*9* (■) Powell v. Layton, 2 New Rep. 365, 
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gether (k). A writ of error was brought on thisr latter judgment, 
which was argued before the twelve J udges, 'and it was under- 
stood that much difference of opinion existed among*them, but 
the cause was decided on a different ground (Q. In a fourth case 
of a similar nature, wherein the declaration expressly alleged a 
bargain, and complained of a deceitful warranty in the nature of 
a wrong ; the action being against two persons, and the plaintiff 
proving a sale by one alone, the Court of King's Bench held that 
he could not succeed against that one, but must wholly fail (tn). 
These are mere points of form, and it will be sufficient to have 
noticed them thus shortly, in order to put the professional reader 
upon his guard. 

8. If a tradesman, who has repaired a ship, take from some of 
the part-owners sums equivalent to their shares, they still r Aiain 
responsible for the residue, if not paid by the others, unless at 
the time of the payment the tradesman specially agree to discharge 
them from all further demand, upon some good consideration 
inducing him so to do, such as payment before the expiration 
of the usual credit, or release them by deed (n), which no prudent 
man will do without some very strong inducement. In this 
respect, the law of England differs from the Civil Law, which 
gives an action against any one part-owner upon a contract made 
by the master to the full extent of the demand, but in the case 
of contracts made by the part-owners themselves, holds each to 
be chargeable only in proportion to his own share of the ship (o). 
By the law of Holland, the several part-owners are, in all cases, 
chargeable only according to their respective interests in the 
ship (p). 


(A) Max v. Roberts, 2 New Rep. 450. 
(/) Max v. Roberts, in Error, 12 East, 
89. 

(m) Weal v. King, 12 East, 452. 

(n) Teed and Another r. Baring and 
Others, before Lord Ellenborough, Ch. 
J., at Guildhall, 1806. The receipt given 
by one of the plaintiffs was as follows : 
“ Received 30th May, 1804, from Messrs. 
B. M. & Co., one-fourth owner of the ship 
William, Captain James Thomson, the sum 


of 450/. , being the amount of their propor- 
tion of the said ship’s repairs lately done 
at Plymouth, w# having settled with the 
other owners respectively, John Teed & 
Co." Messrs. Baring & Co. knew that 
the proportions had been adjusted, but not 
paid. See Pitch v. Sutton, 5 East, 230 ; 
Wright v. Hunter, 1 East, 20. 

(o) Dig. 14, 1. 1. 25 and 14, I, 2, 3, 
and 4. 

(p) Vinnius in Peckium, p. 155. 
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PART II. 


OF THE PERSONS EMPLOYED IN THE NAVIGATION OF 
MERCHANT SHIPS. 


CHAPTER THE FIRST. 

OF THE QUALIFICATIONS OF THE MASTER AND MARINERS. 

1. The master of a ship is the person entrusted with the care 
and management of it. *His power and authority are so great, 
and the trust reposed in him is of so important a nature, that the 
greatest care and circumspection ought to be used by the owners 
in the choice and appointment of him. It appears by the lan- 
guage of the ancient sea-laws and ordinances, that the master was 
formerly in almost every instance a part-owner of the ship, and 
consequently interested in a two-fold character in the faithful dis- 
charge of his duty. At present, it frequently happens that he 
has no property in the ship. The law of some countries requires 
a previous examination of the person to be appointed to this 
important office, in order to ascertain his nautical experience and 
skill : in other countries, he is liable to be punished as a criminal, 
if, having undertaken the charge, he is found incompetent to the 
performance of it (A). In this country the owners are left to their 


(a) By the French Ordinance, liv. 2} 
tit. 1, Art. 1, Aucun ne pourra f'apres 
fetre r£f u c&pitaine maitre ou patron de 
navirc, quit ja’ait navig£ pendant cinq 
ans, et n’ait 6t6 examine publiquement 
8ur le fait de la navigation, et trouve ca- 
pable par deux anciens maitres en pr£* 
pence des officiers de ramirout£, et du 
professeur d’bydrogropbie, sil y’on a dans 


le lieu;’* upon which Valin remarks, 
“ L’inconvtnient est n£anmoins quo des 
sujets tres capables et a qui il ne manque 
que la formality de la reception perdent 
quelqucfois Tavantage de commander des 
navires a l'occasion, par la miserable 
avarice ou par le caprice, de certains effi- 
ciers de d’Amiraute qui ne sont pas d’- 
humeur d’accordcr ces sortes dc d&nis- 
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own discretion, as to the skill and honesty of the master ; and 
although he is bound to make good any damage that may happen 
to the ship or cargo, by his negligence or unskilfulness, if he is 
of ability to do so, yet he cannot be punished as a criminal for 
mere incompetence. 

At the publication of the earlier editions of this book, there 
existed one excepted case, arising out of one of the humane pro- 
visions made by the British Legislature for the regulation of the 
African Slave Trade (6) 5 but this trade being now wholly pro- 
hibited to her Majesty's subjects, the exception need be no longer 
noticed. 

The other persons employed in the ordinary navigation of a 
trading ship, fall under the general denomination of mariners and 
seamen. 

For the employment of a British ship it is necessary that the 
master, and a certain proportion of the mariners, should in many 
cases be British subjects, from a very obvious principle of public 
policy, enforced by various provisions of the Legislature. So long 
ago as the reign of Queen Elizabeth , it was made unlawful to 
lade or carry any fish, victual, or other things in any bottom, 
whereof a stranger born was ship-master, from one part of the 
realm to another (c). An ordinance made in the time of the 
usurpation required, in some particular cases, the master and 
mariners, or the most part of them, to be of the people of the 
commonwealth (d). The celebrated Navigation Act, which passed 
immediately after the Restoration, required the master, and threc- 
fourths of the mariners, to be subjects of the King, wherever it 
required a trading ship to be either English built or English 
owned (e). And by a statute passed in the following year, “ the 


source. ” Cleirac, *in his “ Jugemens 
d’Oleron,” ch. i, says, that the title of the 
master of a ship implies, honour, experi- 
ence, and morals, M referendum honorem 
eumit quisquis majittri nomen aeceperit. ” 
The Ordinances of the Hanse Towns, of 
Bilboa, of Prussia, and Sweden, have all 
required the master to be previously ex- 
amined and certified, to be fit by experi- 
ence, competence, and character. The 
establishment of similar regulatioifii in 
this country, would seem to be an object 
of urgent necessity, for the preservation 


of life and property See Macculloch, 

Diet, of Commlrce, Supplement Ships. 

(6) 39 Geo. 3, c. 80, s. 23. 

(c) 5 Elis. c. S, s. 8, under forfeiture 

of the goods. To which the ordinance of 
the 9th of October, 1651, and the Navi, 
gation Act, add also the forfeiture of the 
vessel. • 

( d ) Ordinance of 9th October, 1651, 
Scobell's Acts. 

(e) 12 Car. 2, c. 18. See Reeves ' ’h 
L aw of Shipping and Navigation,pp. 304, 
305. 
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number of mariners was to be accounted according to what they 
should have been during the whole voyage" (/). These regular 
tions, however, having been found inconvenient in time of war, 
several temporary statutes (g) allowed, during such periods, the 
employment of three-fourths foreign seamen : and the two first of 
those statutes conferred the privileges of British subjects upon 
foreign seamen after two years’ service in the time of war, either 
on board a ship of war, or a merchant or trading vessel. 

This subject was further regulated by a statute passed in the 
thirty-fourth year of the reign of Geo. 3, as to Great Britain (A) r * 
and by another statute passed in the forty-second of the same 
reign as to Ireland (i). But that statute, and all others relating 
to the subject, having been repealed in the sixth year of the reign 
of King George the Fourth, it was, by a statute of that year, and 
subsequently by the 3 and 4 Wm. 4, c. 54, (the Navigation Act now 
in force) enacted, that no ship shall be admitted to be a Bri- 
tish ship, unless duly registered and navigated as such ; and that 
every British registered ship (so long as the registry of such ship 
shall be in force, or the certificate of such registry retained for the 
use of such ship), shall be navigated during the whole of every 
voyage (whether with a cargo or in ballast), in every part of the 
world, by a master who is a British subject, and by a crew whereof 
three-fourths at least are British seamen ; and if such ship be 
employed in a coasting voyage from one part of the United King- 
dom to another, or in a voyage between the United Kingdom and 
the islands of Guernsey , Jersey , Alderney , Sark, or Man ; or from 
one of the said islands to another of them, or be employed in fish- 
ing on the coasts of the United Kingdom, or any of the said 
islands, then the whole of the crew shall be British seamen (J). 
And it is further enacted, that no person shall be qualified to be 
master of a British ship, or to be a British seaman, within the 
meaning of the act, except natural born subjects of his Majesty, 
or persons naturalized by Act of Parliament, or made denizens, or 
who have become British subjects by virtue of conquest, or cession 
of some newly acquired countVy, and who shall have taken the 
oath of allegiance, or the oath of fidelity required by the treaty 


(/) 13 & 14 Car. 2, c. 1 1, s. 6. (A) 34 Geo. 3, c. 68. 

(g) 6 Anne, c. 37 ; 13 Geo. 2, c. 3 ; (0 42 Geo. 3, c. 61. 

28 Geo. 2, 16; 19 Geo. 3, c. 14; ’ 33 (j) 3 &4 Wm, 4,c. 54, s. 12. 

Goo. 3, c. 26 ; 43 Geo. 3, c. 64. 
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or capitulation : or persons who shall have served on board some 
of his Majesty’s ships of war, in time of war, for the space of 
three years. The natives, however, of places within .the limits 
of the East India Company’s charter, although under British 
dominion, are not, upon the ground of being such natives, to be 
deemed British seamen. It is provided, however, that a ship not 
required to be wholly navigated by British seamen, which shall 
be navigated by one British seaman for every twenty tons of her 
burthen, shall be deemed to be duly navigated, although the 
number of other seamen shall exceed one-fourth of the whole 
crew (/). But it is provided, and further enacted, that his Ma- 
jesty may, by his royal proclamation during war, declare, that 
foreigners, having served two years on board any of his ships of 
war, in the time of such war, shall be British seamen, within the 
meaning of the act (m). And it is further enacted, that no British 
registered ship shall be suffered to depart any port in the United 
Kingdom, or any British possession in any part of the world 
(whether with a cargo or in ballast), unless duly navigated ; with 
a proviso, that British ships trading between places in America 
may be navigated by British negroes, and ships trading eastward 
of the Cape of Good Hope , within the limits of the East India 
Company’s charter by Lascars, or other natives of countries 
within those limits (w). It is further enacted, that if any Bri- 
tish registered ship shall at any time have, as part of the crew, 
in any part of the world, any foreign seamen not allowed by 
law, the master or owners thereof shall, for every such seaman, 
forfeit 10/. ; but if*a due proportion of British seamen cannot be 
procured in any foreign port, or any place within the limits of the 
East India Company’s charter, for the navigation of any British 
ship ; or if such proportion be destroyed during the voyage by 
any unavoidable circumstance, and the master shall produce a 
certificate of such facts, under the hand of any British consul, or 
of two British merchants, if there be no consul at the place, where 
such facts can be ascertained, or from the British governor of any 
place within the limits of the Eaft India Company’s charter ; or, 
in the want of such certificate, shall make proof of the truth of 
such facts, to the satisfaction of the collector and comptroller of 

(0 3 & 4 Wm. 4, c. 54, a. 16. employment of Lascars, and the naviga- 

(m) Sect. 17. tion of ships in India, 4 Geo. 4, c. SO, s. 

(») Sect 18. See also as to the 20 to 28. 
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the customs of any British port, or of any person authorized in 
any .other part of the world, to inquire into the navigation of such 
ship, the same shall be deemed to be duly navigated (o). 

And it is fiirther enacted, that if his Majesty shall at any time, 
by his jroyal proclamation, declare that the proportion of British 
seamen necessary to the due navigation of British ships, shall be 
less than the proportion required by this act, every British ship 
navigated with the proportion of British seamen, required by such 
proclamation, shall be deemed to be duly navigated, so long as 
such proclamation shall remain in force (jp). 

( On this section (6 Geo. 4, c. 109, s. 19), it has been held, that 
a ship which lost her proportion of British by death at Sierra 
Leone , and could not on any reasonable terms re-place them, 
except with foreigners, was within the exemption ; and the vessel 
having been lost on her voyage home, with an over proportion of 
foreign hands, that although no certificate had been obtained the 
insurers were not precluded from recovering against the under- 
writers, the circumstances of excuse being satisfactorily proved to 
a jury at the trial (y).§ 


(o) 3 & 4 Wm. 4, c. 54,s. 19. 

(p) Sect. 20. 


( 9 ) Suart v. Powell, 1 B. & Ad. 266. 
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CHAPTER II. 

OF THE AUTHORITY OF THE MASTER WITH REGARD TO THE 
EMPLOYMENT OF THE SHIP* 

1* A trading ship is employed by virtue of two distinct sf>ecies 
of contract : First, The contract by which an entire ship, or at 
least the principal part thereof, is let for a determined voyage to 
one or more places. This is usually done by a written instrument, 
signed and sealed, and called a charter-party. Secondly, The 
contract by which the master or owners of a ship destined on a 
particular voyage, engage separately with a number of persons 
unconnected with each other, to convey their respective goods to 
the place o£ the ship’s destination. A ship employed in this 
manner is usually called a general ship. 

The nature of each of these contracts will form the subject of 
particular discussion hereafter (a). In the present chapter it is 
proposed to consider only the power of the master to bind the 
owner of the ship by these engagements. 

2. The owners Tarely navigate a trading ship by themselves ; 
the conduct and management of it are almost always entrusted to 
the master, whether he has or has not a partial property in it. In 
the latter case he is the confidential servant or agent of the owners 
at large ; in the former, of his co-partilers. In either case by the 
law of England , and in conformity to the ryjes and maxims of 
that law in analogous cases, the owners are bound to the perform- 
ance of every lawful contract made by him relative to the usual 
employment of the ship. They site bound to this performance by 
reason of their employment of the ship, and of the profit derived 
by them from that employment (6). One part-owner, who dissents 
from a particular voyage in the manner mentioned in a preceding 


(a) Part 3, ch. 1 A 2. 


(6) See Molloy, book 2, chap. 2, sect 1 4. 
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chapter (c) is not bound, because he does not employ the ship on 
that voyage, nor derive any profit from it (d). The course of the 
usual emplpyment of the ship is evidence of authority given by 
the owners to the master, to make for them and on their behalf a 
contract relating to such employment ; and consequently a contract 
so made by him is esteemed in law to have beep made by them. 
It (e) is true that the master also is answerable for his own con- 
tract; for in favour of commerce the law will not compel the mer- 
chant to seek after the owners and sue them, although it gives 
him the power to do so ; but leaves him a two-fold remedy against 
the one or the other. But in pursuing this remedy, care must be 
taken to describe the defendant according to his real character. 
For in an action at law (/), brought against a person as master, 
at the trial whereof it appeared upon the proof that the defendant 
was not master, but owner, the plaintiff failed in his suit. 

This rule of the law of England agrees with the law of other 
commercial nations. When the Romans began to engage in com- 
merce (y), a new species of action under a particular name appears 
to have been introduced, to ascertain and enforce this responsibi- 
lity of the owners for the acts of their servants; and by the 
Puetorian Edict the owners, or (to render the Latin word more 
nearly) the employers , of the ship are made responsible for the 


(c) Part 1, ch. 3, sect. 4, p. 70. 

(4) By Holt, Ch. J., in Boson v. Sand- 
ford, Carth. 03. 

(<r) Mono o. Slue or Sluce, 1 Vent. 
190, 238. 

(/) Richwood ». Footmcr, coram 
Kenyon, Ch. J. Sit. p. Hil. T. 1790. 

(y) Dig. 4. 9. Nauia, caupones stabu - 
lent, ut rtcepia ruttimanl 

Dig. 14. L De Exercitoria aJtbne, 
Molloy in hit Treatise Dt Jur . Marti, d 
naval, book 2, ch. 2, sock. 2, appears to 
have mistaken the character of the Exer- 
citor navis of the civil law, and to have 
supposed him to be the master of the ship; 
whereas in truth he is the employer of the 
ship, and consequently must be the abso- 
lute, or at least the temporary owner. 
“ Magistrum navis accipere debemus, cui 
totins navis cura mandata est. Magistrum 
atttem accipimus non solum, quern cx- 
crcitor pnepoauit, sed et cum, quern rat- 
gister. Exerdtprcm autem eum dicimus, 


ad quem obventiones et reditus omues 
perveniunt, sivo is Dominus sit, sive a 
domino navem per aversionem con dux it, 
vel ad tcrapus, vel in perpetuum." Dig. 
14, 1, 1. And lloccus, Not. 3, speaks to 
the same effect of the M agister. This 
author usually calls the owner dominus 
navis, but he often speaks of him as the 
person qui exercet navem. Again, in the 
Dig. 4, 9, 1. 2, we find the following com- 
mentary on the Praetorian Edict. The 
terms of the edict are, “ Nautae, caupones 
stabularii,«[uod cujusque saivum fore rece- 
perint, nisi restituant, in eos judicium 
dabo.” Upon which Ulpian writes thus. 
“ Ait Prastor Nautse ; Nautam accipere 
debemus, eum qui navem exercet, quamvis 
nautss appellantur omnes, qui navis navi- 
gandsB causa in nave ssnt, sed de exerci- 
tore solummodo Praetor sentit, nee cum 
debet per remigem, aut mesonautam obli- 
gari, sed per sc, vd per navis magistrum/’ 
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faults of the mariners and master, and for the ^contracts also of 
the master ; but not for the contracts of the mariners, because the 
mariners are not appointed for the purpose of conducting the 
business of the ship, but only of labouring in its navigation under 
the orders of the master. And with regard to the contracts of the 
master, a distinction is taken by the commentators on the Edict 
between such as the owners have authorised him to make, and 
such as they have not authorised him to make ; but in general it 
appears that they were answerable for all acts, of which his cha- 
racter and situation afforded the presumption of authority, even if 
he contravened the orders received from them ; unless the party 
with whom he contracted were acquainted with the orders by 
which his authority was restrained. Thus it is expressly laid 
down, that if the master appointed another person to supply his 
place, contrary to the positive orders of the owners, the owners 
were responsible for the conduct of the master so appointed even 
against their will. On the other hand, if a ship were built for 
the purpose of conveying passengers only, or merchandize only, 
and employed in that particular trade, the owners were not an- 
swerable for a contract made by the master to employ the ship for 
a different purpose in a different trade. This agrees with the 
terms of the rule as above laid down, because such a contract does 
not relate to the usual employment of the ship. 

The modern nations of Europe appear to have adopted nearly 
the same rules, founded on the same principle (A), with certain 
limitations, that will be noticed hereafter. Indeed it often happens 
that no contract can be made with the owners personally; as 
when the ship is in a place distant from their residence, even 
when the ship is at the place of their residence, and is intended 
to be employed as a general ship, it rarely happens in practice 
that the owners interfere with the receipt of the cargo ; and with- 
out doubt they are by our law bound by every contract made by 
the master relative to the usual employment of such a ship. 

A charter-party, made by the master in his own name furnishes 
no direct action against the owners, grounded upon the instrument 


• 

(A) Roccus. Not. 11 to 18 inclushre, tabes de navires, art. 2, and the Com- 

and Not. 26 v 27, 28. Not. 49, ad Jlmem. mentary of Valin thereon. Pothier, 

and Not. 85. Guidon, ch. 18, art. /; and Charte-parte, sec. 2, art. 3; Welwood's 

Cleirac's Comment, thereon. French Sea Laws, tit. 15. See as to the Limi- 

Ordinance, liv. 2, tit. 8. Des Proprie- tations, part. 3, ch. 5 of this Treatise; 
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itself, by the law^of England ; but when this contract is made by 
the master in a foreign port in the usual course of the ship’s em- 
ployment, «nd under circumstances which do not afford evidence 
of fraud, or when it is made by him at the ship’s home under cir- 
cumstances which afford evidence of the assent of the owners, the 
ship and freight, and therefore indirectly the owners also, to the 
amount of the value of the ship and freight, are by the marine law 
bound to the performance (*)• “ The ship is bound to the mer- 

chandize, and the merchandize te the ship,” are the words of 
Chirac (J). By the French ordinance (A) it is declared, that the 
ship, with its furniture and freight, and the cargo, are respectively 
bound to the stipulations of the charter-party. And Valin, in his 
Commentary, says the rule is the same whether the affreightment 
be made by the owner, or the master alone, even at the place of 
the owner’s abode, if the owner does not disavow it. 

By the French ordinance (1) the master is bound to follow the 
advice of the owners, when he freights the ship at the place of 
their abode. The ordinance of the Hanse-Towns, art. 58, is to 
the same effect. Valin, in his Commentary on the French ordi- 
nance, restrains the necessity of this consent of the owners to the 
presence of all or the greater part of the owners, or of one 
appointed to act for all ; and says, that if in such a case the master 
make a contract without their consent, the owners may annul it, 
and make another by their own authority. But the master him- 
self will be answerable for the non-performance of it. This doc- 
trine is also adopted by his countryman Pothier («»). 

It is true, indeed, that this principle of the maritime law, by 
which the ship itself, in specie, is considered as a security to the 
merchant, who ladeB goods on -board of it, cannot be carried into 
effect in this country, because the Court of Admiralty, in which 
alone proceedings can be carried on against the ship, has no juris- 
diction in such a ca$e. But I apprehend the owners may be made 
responsible, either by a special action on the case at the common 
law, or by a suit in equity, for the faithful performance of the 


(<) An instance of a sentence in Spain 
against master wnd ship for barratry and 
deviation by t be master, who had let the 
ship by a charter-party* is mentioned in 
an anonymous case in 2 Ch. Ca. 238. 

(j) Los Us et Coutumes de la mor. 
p. 72. 


(*) French Ordinance, liv. 3, tit. I; 
Des Chartes- parties, art. 1 1 ; and sec 
liv. 1, tit. 14 * De la saisie des vaisseaux, 
art. 16. 

(0 Liv. 3, tit. 1 ; Des Chartes-parties, 
art. 2. 

(w») Pothier. Charte-partie, num. 48. 
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stipulations of a charter-party made by the master under the cir- 
cumstances before mentioned. ^ § 

3. The general rule before laid down, viz. That the pwners are 
bound by every lawful contract made by the master relative to the 
usual employment of the ship, is proved, as to the case of a gene- 
ral ship, by the following judicial authorities. 

In the case of Boson v. Sandford $ others (n), which was an 
action brought against some of the part-owners of a ship employed 
in the coasting trade between Exeter and London , to recover the 
value of goods lost, which had been delivered to the master at 
Exeter without the knowledge of the owners, to be conveyed 
from thence to London ; the Court held that the owners were an- 
swerable for a loss under such circumstances, but decided the case 
against the plaintiff, because the action was brought against some 
only, and not against all the part-owners. 

In the case of Boucher v. Lawson (o), which was an action 
brought against the owner to recover the value of Portugal coin 
delivered to the master at Lisbon , to be conveyed to London , and 
and of which by the usage of that particular trade the master was 
to receive the freight to his own use, and which the master had 
embezzled ; the Court held that, if it had appeared that the ship 
was employed in carrying goods for hire, the owner would have 
been answerable for this loss ; for although the exportation of 
coin was prohibited by the laws of Portugal , yet the importation 
of it into this country was allowed by our laws, and so the trade 
was lawful here ; and it was of no consequence, whether, the mas- 
ter was rewarded for his services by wages paid by the owner, or 
by receiving part of the earnings of the ship ; but as it did not 
appear that the ship was employed in carrying goods for hire, but 
for any thing that appeared in the case, the ship might have been 
sent to Lisbon for a special purpose, and if so (as the Chief Jus- 
tice said) no man could say that the master, by taking in goods of 
his own head, could make the owners liable : it was decided that 
the plaintiff should not recover. 

The facts of the case of Ellis v. Turner another (j > ), which 

(„) Boson v. Sandford and Others, the ground, upon which this case was de- 
Carth. 58; 3 Lev. 258 ; 3 Mod. 321 ; 1 cided against the plaintiff? See part 1, 
Show. 29, 101. ch. 3, sec. 13, p. 82. 

Note. It would now be held, thht, as (o) Rep. temp. Hardwicke, p. 85. 

the defendants had not pleaded in abate- (p) 8 Ter. Rep. in K. B. p« 531. 

meat, they could not avail themselves of 
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was an action brought against the owners for the value of goods' 
damaged by the sinking of their vessel, were as follows: The 
vessel was, employed in carrying goods from Hull to Stockwith, 
and to Gainsborough, which is a little further than Stockwith, but 
the freight was the same for conveyance to either place. On 
former voyages the goods destined to Stockwith had sometimes 
been delivered there on the way to Oainsborough , and at other 
times carried forward to Gainsborough, and delivered at Stockwith , 
on the return to HuU. The goods in question were delivered to 
the master on his express undertaking to deliver them at Stock- 
with on his way to Gainsborough . This particular undertaking 
was made by the master without the privity of the defendants, 
but he had a general authority from them to receive and convey 
goods for the customary freight from Hull to Stockwith and 
Gainsborough, . The defendants had previously given public 
notice, witli which the plaintiff's agent who shipped the goods, 
was acquainted, that they would not be answerable for any loss 
or damage that might happen to any cargo, unless occasioned by 
the want of ordinary care and diligence in the master and crew, 
in which case they would pay ten per cent . upon the loss, pro- 
vided such payment did not exceed the value of the vessel, but 
that they were willing to insure against all accidents upon receiv- 
ing extra freight in proportion to the value. No agreement had 
been made for the payment of extra freight for the goods in ques- 
tion. The vessel took in other goods to be delivered at Stock- 
with in the present voyage, and arrived safely at that place. The 
master delivered some of the other goods there, and was requested 
by the wharfinger to deliver all, that were destined for that place, 
but without the knowledge of the defendants refused to deliver 
the others, alleging that they were stowed below the goods des- 
tined to Gainsborough . On the way from Stockwith to Gains- 
borough the vessel sunk, without any want of ordinary care in the 
master or crew, ami the goods in question were damaged. The 
Court held that the plaintiff should recover the amount of his 
loss* And Lord Kenyon said, As the vessel reached Stockwith 
in safety, and might have delivered the goods there, I think 
this action^ may be maintained. For though the loss happened 
in consequence of the misconduct of the defendants 9 servant, the 
superiors (the defendants) are answerable for it in this action. 
The defendants are responsible for the acts of their servant in 
those things, that respect his duty under them, though they are 
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not answerable for his conduct in those things, that do not 
respect his duty to them ; as if he were to ’commit an assault 
upon a third person in the course of his voyage." 

It may be observed, that in each of the above cases the con* 
tract upon which the action was brought, was made by the .master 
without the particular knowledge of the owners. In the first, it 
was made in the course of the usual employment of the vessel, 
and therefore the Court held the owners to be bound to the per* 
formance as a general rule, although they thought the particular 
suit improperly brought. In the second, the contract was not 
made, or at least did not appear to have been made, in the course 
of the usual employment of the ship, and therefore the owner was 
not bound by it. In the last, the contract was made in the course 
of the usual employment of the ship, and therefore it was consi- 
dered to be a contract made in substance by the owners. 

From the decision of the last of the above cases, it seems also 
to follow, that if the master make a particular engagement or 
warranty, relating to the conveyance of merchandize according to 
the usual employment of the ship, the owners will be bound by 
such engagement or warranty, although made without their know- 
ledge. And the law was so laid down by Lord Kenyon in his 
directions to a jury upon the trial of an action ( q ) brought by a 
merchant against the owners of a ship on a warranty, that the 
ship should sail with convoy from the place of rendezvous, which 
had not been complied with. A broker in London had been 
employed by the master to advertise the ship as a general ship, 
bound to Hamburgh ; and in the printed papers the broker had 
inserted a clause purporting that the ship was to sail with convoy 
from the place of rendezvous. There was no evidence given 
either of the assent, or dissent, of the defendants (the owners) to 
this warranty, or of their knowledge of it. But there was contra- 
dictory evidence upon a question made at thg trial, whether the 
master had forbidden the broker to insert this clause. His lord- 
ship ho\rever told the jury, that he thought that point quite imma- 
terial, for as the broker was authorized to advertise the ship, the 
owners were answerable to strangers for his acts, although he 
had exceeded his authority ; and must seek their remedy against 
him. And the plaintiff* succeeded in the cause. 

From this rule of law, bjr which the owners are bound to the 


(r) Rinquist r. Ditchell, Guildhall Sit. p. Mich. Ter. 40. Geo. :i. 
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performance of these contracts, it follows as a corollary, that they 
must answer for 9 breach of them, although committed by the 
master or. mariners against their will, and without their personal 
fault. 

4. But if the owners themselves have made a special contract 
for the employment of their ship, the master cannot, by the general 
and implied authority of his character as master only, annul such 
a contract, and substitute another for it with the other contracting 
party (s). 

It seems also, that the master of a trading ship, entrusted to his 
command for the purpose of procuring goods on freight, cannot 
bind the owners by an engagement to carry goods free of freight. 
Such an engagement certainly will not be within the scope of his 
authority as above described (0* 

5. The great responsibility, which the laws of commercial 
nations cast upon the owners for the acts of the master in this and 
other cases, has appeared to many persons, at first view, to be a 
great hardship ; but laying aside all consideration of the oppor- 
tunities of fraud and collusion, which would otherwise be afforded, 
it should always be remembered that the master is elected and 
appointed by the owners ; and by their appointment of him to a 
place of trust and confidence, they hold him forth to the publu? as 
a person worthy of trust and confidence ; and if the merchants, 
whom he deceives, could not have redress against those who 
appointed him, they would often have just reason to complain that 
they had sustained an irreparable injury through the negligence 
or mistake of the owners, as the master is seldom of ability to 
make good a loss of any considerable amount. 


(«) By Lord Ellenborough, Ch. J. t in (f) Dewell v. Moxon and Another, 1 
Burgon ». Sharpe, and Others, 2 Camp. Taunt. 39). 

629. 
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CHAPTER 111* 

or THE AUTHORITY OF THE MASTER WITH REGARD TO REPAIRS 
AND OTHER NECESSARIES FURNISHED TO THE SHIP. 

1. The obligation, to which the master of a ship may sub- 
ject the owners to pay the charge of repairing, their ship, 
and the price of stores and provisions supplied for the use of it, 
or to repay money advanced for those purposes, is sometimes 
direct , furnishing an action against themselves personally ; some- 
times indirect , to be prosecuted by a suit against the ship. It is 
proposed in the present chapter to consider it distinctly under 
each of these forms. 

2. It should be premised, however, that the master is always 
personally bound by a contract of this kind made by himself, 
unless he takes care by express terms to confine the credit to his 
owners only (a). But such a contract made by the owners them* 
selves (6), or under circumstances which show that credit was 
given to them alone (e), gives the creditor no right of action 
against the master. 

It should be observed also, that the owners here spoken of are 
not in all cases the persons in whom the absolute legal title of the 
ship may be vested, but rather those from whom the master 
derives his authority, and whose agent he is, on the particular 
occasion. Some remarks have been offered on this head in the 
first chapter of this treatise (<£)• The owners of a packet em- 
ployed by the Government to carry the mail, are answerable for 
stores ordered by the captain, although he is nominated by the 
postmaster-general (e). # 

3. And first, as to the personal obligation of the owners. 


(а) Rich v. Coe, Cowp. 636. at Guildhall, Cases temp. Hardwicke, 376. 

(б) Farmer v. Davi*, I Ter. Rep. in (d) Ante, p. 24. 

K. B. 108. • («) Stokes e. C&rne and Others, 2 

(«) Hoskins m Slayton, before Lee, J., Camp. 339. 

I 2 
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I have in the preceding chapter stated the nature and grounds 
of the owners’ obligation, in the case of contracts made by the 
master for.the carriage of merchandize in their ship. Their obli- 
gation in the case of his contracts now under consideration, is of 
the same nature, and depends upon the same principles ; for, aS 
those relate to the employment of the ship, so these relate to the 
means of employing it ; and accordingly we find the obligation of 
the owners in both cases laid down in the very same parts of the 
civil law (/), and treated under one head. And as the master 
in general appears to all the world as the agent of the owners in 
matters relating to the usual employment of the ship, so does be 
also in matters relating to the means of employing the ship: 
the business of fitting out, victualling, and manning the ship, 
being left wholly to his management in places where the 
owners do not reside, and have no established agent ; and fre- 
quently also even in the place of their own residence. His cha- 
racter and situation furnish presumptive evidence of authority from 
the owners to act for them in these cases, liable indeed to be re- 
butted by proof that they, or some other person for them, managed 
the concern in any particular instance, and that this fact was actu- 
ally known to a particular creditor, or was of such general noto- 
riety, that he cannot be supposed to be, because he ought not to 
have been, ignorant of it, or that they were by the terms of the 
contract expressly excluded (g ). 

It is scarcely necessary to remark that the master’s contract 
with the mariners employed in the navigation of the ship, is one 
of those which are obligatory upon the owner-; but it is proper to 
mention, because the point has once been contested, that his con- 
tract with an occasional pilot is of the same nature (/<). 

In order, however, to constitute a demand against the owners, 
it is necessary that the supplies furnished by the master’s order 
should be reasonably Jit and proper for the occasion, or that 
money advanced to him for the purchase of them should at the 
time appear to be wanting for that purpose. The contrary in 
either case would furnish a strong presumption of fraud and col- 
lusion on the* part of the creditor. The proper mode of ascer- 


(/> D* Exenatoria actione, 14 (A) The Nelson, Main, 6 Rob. A. R. 

I, 1, 8, and 9, and 14 1, 7. 237. 

(f) Bland ex parte, 2 Rose, 91. 
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taining what is ncessary, is to ask what a prudtent owner would 
himself have done had he been present (*)• 

It is true indeed that Lord Chancellor Hardwicke ohce enter- 
tained a doubt as to the effect of contracts of this kind made by 
the master under the orders of a managing owner, and directed 
a trial at law, to determine whether or not the other owners were 
chargeable (£)• But in an earlier case (l) where the master of a 
ship, having bought provisions and stores upon credit, failed, and 
the tradesmen sued the part-owners in the Court of Chancery for 
the price ; the Court ( m) 9 considering the master as a servant to 
the owners, decreed that they should pay in proportion to then 
shares, and said, that “ if the owners paid their servant , yet if he 
paid not the creditors , they must stand liable" (n). And in an 
action at law (o), the rule was said to be, that primd facie the 
repairer of a ship has his election to sue the master, who employs 
him, or the owners ; but if he undertakes it on a special promise 
from either, the other is discharged. 

In the cases before-mentioned the facts appear to have hap- 
pened in England. In a case (p) tried before Lord Kenyon at 


(*) See Webster and Another v. Sce- 
kamp and Others, 4 B. & A. 352. 

(k) Buxton r. Snee, 1 Vescy, 154, 
A D. 1748. 

(/) Speering and Others v. Degrave 
and Others, 2 Vem. 643; A. D. 1709. 

(m) Lord Chancellor Cowpcr, I pre- 
sume. • 

(n) See also Stewart v. Hall and 
Others, 2 Dow. 29. 

(o) Garnam r. Bennct, 2 Stra. 816. 

(p) Evans r. Williams, Sit. p. Trin. 
T. 28 Geo. 3. A new trial was moved 
for in the following Michaelmas Term, 
and upon argument refused. 

In France, the master of a ship was 
formerly held to possess this power of 
charging the person of his owners for 
money borrowed for the necessities of the 
ship in the course of a voyage. See Va- 
lin on the French Ordinance, liv, 2, tit. 
1. Du Capitaine, art. 19, tom. i. p. 
443. But Emerigon, tom. ii. p. 458, 
&c., cites four decisions of the court* of 
his country, (two of which were reversals 
of judgments pronounced in the Admiralty 
of Rochelle,) by which the owners were 


declared not to be personally responsible, 
the ship having perished on the voyage ; 
but in each of those cases, tho master was 
held liable to pay the debt ; and, in the 
last of them, it was determined that he 
had a right to be repaid out of the pro- 
ceeds of goods belonging to the owners, 
which had been landed in a former part of 
the voyage, and they were ordered to 
account to him for the value of them. 
The learned author speaks of these de- 
cisions as an alteration of the law of his 
country, and cautions masters of ships 
against drawing bills upon their owners in 
such cases. Tho» caution should also ho 
extended to those who may be in a situa- 
tion to advance money on such occasions, 
agd who should understand that they can- 
not, by the law of France, have the per- 
sonal security of the owners of the ship. 
The new doctrine appears to be founded 
on a new construction of that article of the 
ordinance, which declares that the owners 
shall be responsible for the acts of tho 
master, but shall be discharged on aban- 
doning the ship and freight. Liv. 2, tit. 
8, Des Proprictaircs, art. 2. 
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Guildhall* wheite the master of the ship had borrowed money 
abroad for the use of the ship, his Lordship held that the lender 
might recover against the owners the money laid out upon the 
ship ; and this opinion was afterwards confirmed by the Court of 
King’s Bench. It was proved at the trial that the master could 
not obtain money on the security of the ship alone, which, in the 
event that happened, would have been more beneficial to the 
owners because the ship perished on the voyage home. In such 
an event the Consolato del Mare expressly declares the owners 
not to be personally responsible (9). 

Another case (r), in which a claim was made upon the owner 
for money advanced to the master abroad in the course of a 
foreign voyage, underwent a great deal of discussion, and seems 
worthy of particular notice. Sir Humphrey Jervis who lived in 
Dublin , being sole owner of a ship lying at Bristol under the 
command of S. Symons , and originally intended to be freighted 
from thence to Ireland , being disappointed in that voyage, and 
informed by Symons that a freight could be got for the West 
Indies , if he approved o£it, wrote to Symons to accept such freight, 
and to take up as much money upon bottomry , as would fit out 
the ship, and provide a stock for port-charges. Symons thereupon 
entered into a charter-party with Cary, a merchant at Bristol, for 
the hire of the ship for a voyage to the West Indies and back to 
Bristol ; and by the terms of the charter-party, the owner was to 
pay the seamen’s wages, and provide all necessaries for the ship ; 
but Symons, not being in cash for this purpose, borrowed 2001. 
upon bottomry, of Cary, and also obtained a* letter of credit from 
him to his correspondents in Jamaica, for whatever money he 
might further want, either to repair the ship, or furnish her with 
provisions, or to pay the seamen’s wages. The ship proceeded to 
Jamaica, and there Symons, the master, by virtue of Cary's letter 
of credit, took *p several sums, amounting to 789 /. On the 
return from Jamaica to Bristol, the ship was lost. Sir Humphrey 
Jervis refused to pay Cary the 789/., and Cary thereupon sued 
him for the recovery of it in the Court of Chancery in Ireland, 
alleging that the money was expended in repairs and other neces- 
sary purposes ; and, he dying during the suit, the proceedings 
were revived and carried on against his administrators. The 

<V> Cap. 240. 

(#•) C ary r. White, 1 Bro. Par, Cases, 284, A.D. 1710. 
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Lord Chancellor of Ireland , assisted by one of t^e Chief Justices 
and another judge, at first decreed that Cary should recover so 
much of the money claimed, as upon a trial at law should be 
found to have been thus expended ; but the cause was afterwards 
re-heard, and the Court declared that Cary was not entitled to 
any relief. Upon this Cary appealed to the British House of 
Lords, before whom the cause was heard. On behalf of Cary it 
was argued, “ That at common law whatever is done by a servant, 
which is for the benefit of his master, and within the trust and 
duty of his place, binds the master, as if done by himself ; and in 
a voyage, the master of a ship is the owner’s servant, whose duty 
requires him to provide necessaries for the ship, it being the 
owner’s interest that they should be provided ; so that whatever 
the master necessarily takes up and employs for that purpose, the 
owner is bound to pay ; and that, by the custom of merchants, if 
the master be supplied with necessaries for the ship by the order 
or credit of any freighter, the owner is liable to pay such freighter, 
and on that ground it is customary for freighters to furnish mas- 
ters of the ships they take to freight, with letters of credit for 
whatever money they may happen to wjfnt, for the necessary ser- 
vice of the ship.” 

On the other side it was contended, u That it would be of most 
dangerous consequence for the master of a ship to charge the 
person or estate of his owner with what money he should take up 
on pretence of providing for the ship, without an express power 
or authority for that purpose ; for that the law of merchants had 
never carried it further than to invest the master with a power of 
mortgaging, or charging the ship or cargo with such money. That 
in the present case the money could not be laid out by the appel- 
lant or his factors, upon the credit of Sir Humphrey Jervis , not 
only because he was a total stranger to them, but principally 
because he had for two years before failed in # his circumstances, 
and lost his credit ; nor was it even pretended that Sir Humphrey 
ever gave any authority to the master to take up money otherwise 
than on bottomry . That if Sir Humphrey's person or estate was 
in all events liable to make good this 789/., besides the 200/. 
advanced on the bottomry bond , and which, in case thg ship had 
returned safe to Bristol , he would have been answerable for, he 
must of necessity have been* a very great loser, as the ship cost at 
first but 700/., and her freight in that event would not have 
brought above 600/. ; and therefore, if Sir Humphrey himself had 
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been at Jamaica?\\e never would have consented to take up money 
for preserving that, 'which would have been so much to his loss. 
And that the appellant’s interest in the ship, by having 200 1. on 
bottomry , at a large interest to be paid on her return, was much 
greater* than Sir Humphrey s, and therefore whatever money was 
laid out in Jamaica , ought to be considered as laid out on the 
account of the appellant, but yet to be discounted out of the ship and 
freight, so far as it would extend, on its return.” The House of 
Lords thought the owner personally responsible, if the allegations 
of Cary , as to the necessity of the expenditure , were true ; and 
directed a trial by jury in the Court of Common Pleas in Ireland , 
to ascertain whether any, and what sums of money, were neces- 
sarily laid out by, or by the order of Cary , for the payment of 
seamen’s wages, provisions, or otherwise, for the necessary repairs 
and use of the ship during the voyage , and decreed those sums to 
be paid to Cary , and directed the Lord Chancellor of Ireland to 
order the necessary steps for the trial of the cause. The cause (*) 
was accordingly tried at the bar of the Court of Common Pleas 
in Ireland , and the jury declared by their verdict, that nothing 
had been necessarily expended for these purposes by, or by the 
order of Cary . Cary applied to the Lord Chancellor, who 
ordered a second trial, and the cause was again tried at the bar 
of the Court of Common Pleas in Ireland , before another jury, 
who gave the same verdict, and the Lord Chancellor thereupon 
dismissed Carys suit with costs from the time of the judgment of 
the House ot Lords. Upon this Cary again appealed to the 
House of Lords; but no person appearing before the House to 
support his appeal at the day appointed, the House dismissed it 
with costs. 

This case, while it establishes the principle of the personal 
responsibility of the owners, shews also that the creditor is required 
to prove the actual existence of the necessity of those things, 
which give rise to his demand. The authority of the master is to 
provide necessaries ; if, therefore, a person trusts him for a thing 
not necessary, he trusts him for that which it is not within the 
scope of his authority to provide, and consequently has no right 


(*) The subsequent proceedings arc Journals of the House, 1st June, 1717. 
not mentioned by Brown. 1 his account The account of the evidence given at the 
of them is taken from the printed cases trials, contains nothing of genera] in- 
delivered to the House of Lords, and the tcrest. 
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to call upon his principal for payment. In thg words of Lord' 
Ellenborough , “ The money supplied must not be understood of 
an indefinite supply of cash, which the master may dissipate, but 
only such as is warranted by the exigency of the case, as for the 
payment of duties or other necessary purposes” (*)» And it must 
be advanced to the master expressly for the use of the ship, 
otherwise, although expended for that purpose, the owner will 
not be responsible for it to the lender (w). 

From what has been said, it follows, that if the master expend 
money of his own for these purposes, he has a right to call upon 
the owners to repay him ( v ). 

In an action against the owner for money advanced in Eng- 
land to the master, the following circumstances appeared on the 
trial. The ship, after an absence of four years and a half, during 
which she had been engaged in his Majesty’s transport service, 
was in the port of Portsmouth, upon her release from quarantine. 
Having received orders from the transport board to proceed to 
Deptford, the master borrowed the money in question to pay 
seamens’ wages, Portsmouth being a port of discharge, and to pay 
tradesmen’s bills for articles supplied fof the use of the ship there. 
On the trial the plaintiff was nonsuited, but finally the Court of 
Exchequer set aside the nonsuit, and ordered a verdict to be 
entered for the plaintiff, for such sum as should, on a reference 
be found due, for the seamens* wages (ar). 

Secondly, as to charges upon the ship in specie . 

Every man, who had repaired, or fitted out a ship, or lent 
money to be employed in those services, had by the law of Rome ( y ), 
and still possesses in those nations which have adopted the Civil 
Law as the basis of their jurisprudence, a privilege, or right of 
payment in preference to other creditors, upon the value of the 
ship itself, without any instrument of hypothecation, or any ex- 
press contract, or agreement, subjecting the shijj to such a claim ( z ). 


(*) Rocher t>. Rusher, 1 Starkie, 27. 
See also Palmer and Others v. Gooch, 2 
Starkie, 428; Boyce e. Attorney-General, 
50. 

(u) Thacker v. Moates, 1 M. & Rob.79. 
(r) Roccus, Not. 34, 35. 

(jr) Robinson v. Lyall, 7 Price, 592. Sec 
as to the incidental authority of masters of 
ships as resulting from their official capa- 
city, the recently published Commentaries 
on the law of agency, as a branch of com- 
mercial nnd maritime jurisprudence, by 
Mr. Justice Story, p. 91 to 97. • 


(y) Dig. 42, 5, 25. “ Qui in navcm 

extruendam vel instruendam, credidit, vel 
etiam emendam, privilegium habet. ” And 
id. 1. 34, “ Quod quis navis fabricanda*, 
vel emend® vel armandee, vel instruend®, 
causa, vel quoquo modo, crediderit, vel ob 
navem venditam petat, habet privilegium 
post fiscum. M See also Dig. 20, 4, 5, and 
6; Novell, 97, c. 3 ; Domat’s Civil Law, 
book 3, tit. 1, sec. 5; and Vinnius in 
Peckium, p. 99 and 233. 

( 2 ) See particular regulations on this 
subject, in the French Ordinance, liv. 1 , 
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This privilege exists in France not only while the ship remains 
in the possession of the owner, but even after a sale to a third 
person, ftnj some period of time (a). Lord Mansfield is reported 
to have said generally in a case, depending for judgment in the 
Court qf King’s Bench, that a person, who supplies a ship with 
necessaries, has not only the personal security of .the master and 
owners, but also the security of the specific ship(£). But in a 
recent case, to which I have more than once had occasion to refer. 
Lord Kenyon , alluding to two cases that will be presently men- 
tioned, expressed a doubt whether the doctrine of Lord Mansfield 
on this subject was not too generally laid down (c) ; and upon the 
view of the decisions, which I am about to quote, one of which 
was pronounced by Lord Mansfield himself, it appears that the 
Law of England has not adopted this rule of the Civil Law with 
regard to repairs and necessaries furnished here in England . A 
shipwright indeed, who has taken a ship into his own possession 
to repair it, may not be bound to part with the possession, until 
he is paid for the repairs, any more than a tailor, smith, or other 
artificer, in regard to the object of his particular trade (d), unless 
there be a special agreement to give credit for a certain period, 
or such an usage in the trade as is equivalent to a special agree- 
ment (e). But a shipwright who has once parted with the pos- 
session of the ship, or has worked upon it without taking posses- 
sion, and a tradesman, who has provided ropes, sails, provisions, 
or other necessaries for a ship, are not by the Law of England 
preferred to other creditors, nor have any particular claim or lien 
upon the ship itself for the recovery of their demands (/). 

Thus where one Clement (g), who had supplied sails and other 
necessaries for the use of a ship in a port in England , instituted 
a suit in the Court of Admiralty against the persons who were 


tit. 14; De la tabic eLvente des vais- 

seaux. 

(а) It teems to be a year. French Or- 
distance, liv. 1, tit. 13, des prescriptions. 
&c.. Art. 3. 

(б) Rich v. Coe, Cowp. 636, Trin. T. 
17 Geo. 3. An expression of the same 
import was aTso used by his lordship in 
the case of Farmer v. Davis, l Term Rep. 
K. B. 109. 

(c) Westerdell v. Dale, 7 Term Rep. 
K. B. 312. 

<d) Bland, ex parte, '2 Ro?e, 91 ; 
Franklyn t». Hosier, 4B.& A. 341. 

(«) Raitt r, Mitchell and Another. 4 


Camp. 146. 

(/) Sec Hill, ex parte, 1 Maddocks, (i 1 . 

(^)Hoare v. Clement, 2 Show. 338, Hil. 
Term, 35 and 36 Car. 2. It seems that 
the prohibition would have been general, if 
the master and former owner had applied, 
for it, for the Court of Admiralty had no 
jurisdiction over the person in this case. 
See C radock’s Case, 2 Brownlow, 37, 
reported also in Owen, 122, by the name 
of Leigh r. Burleigh, 7 Jas. 1. I have 
not cited this last case as an authority for 
the text, because it is not said in either 
of the books, that the suit in the Admiralty 
was against the ship as well as the person. 
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master and owner at the time of the supply, and also against the 
ship, and one Hoare , who had afterwards purchased the ship, 
the Court of King's Bench, on the application of Hoare , granted 
a prohibition to the Court of Admiralty, to stay the proceedings 
against him and the ship. Again (A), where one Ballatn instituted 
a suit in the Admiralty against a Norwegian ship, for payment of 
the price of a cable and anchor delivered on board the ship to the 
master in the River Thames , and an application was made to the 
Court of King’s Bench to prohibit the Court of Admiralty from 
proceeding in the cause, against which and in favour of the pro- 
ceedings in the Admiralty it was argued, that the want of the 
cable and anchor was occasioned by stress of weather at sea, and 
that the party would be without remedy if a prohibition should 
be granted, because the master was dead, and the owners were 
foreigners ; the Court of King’s Bench thought the ship not liable 
to the suit ; Jirst, because it did not appear that the ship was in 
her voyage, when she became in distress for want of a cable and 
anchor, and at the time of the contract : secondly , because there 
was no actual hypothecation; and said, that although by the 
maritime law every contract with the master of a ship implied an 
hypothecation, yet it was otherwise by the Law of England , 
unless expressly so agreed. And (i) where a ship had been sold, 
and the money brought into the Court of Chancery in a cause 
there depending, and upon inquiry into the nature and extent of 
the demands of the several parties in the cause upon the proceeds 
of the sale, it appeared, that the plaintiff*, being master of the 
ship, had, by the* desire of one of the defendants, the owner, 
employed several tradesmen in London to do work to, and find 
provisions and materials for the ship, for which he (the master) 
had promised to pay, and of which he had been forced by suit at 
law to pay a part; Sir Joseph Jeky l, the Master of the Rolls, 
declared, (and decreed accordingly) that thi^ demand was not a 
lien on the ship, but that a demand of the master for wages paid 
by him to the mariners, and for money disbursed by him on the 
ship’s account in the course of a foreign voyage, was a lien on the 


(A) Justin t>. Ballam, Mich. Ter. I 
Anne, Salk. 34 ; 2 Lord Uayro. 805. 
Both reporters say that the Court awarded 
a prohibition, but the latter adds, that at 
the importunity of the defendant's coun- 
sel, the plaintiff was ordered to declare. 


No subsequent procecdingsmrc any where 
mentioned. 

(*) Watkinson v. Bernardiston, 2 P. 
Wms. 367, and Mr. Coxe’s note thereon, 
2 Eq. Ca. Ab. 512 ; A. D. 1726. 
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ship : and in this case it was said by the Master of the Rolls, 
" That if a ship be in the River Thames , and money be laid out 
there, eitlfer in repairing! fitting out, new-rigging, or apparel of 
the ship, this is no charge upon the ship ; but the person thus 
employed, or who finds these necessaries, must resort to the 
owner thereof for payment; and in such a case; in a suit in the 
Court of Admiralty to condemn ihe ship for non-payment of the 
money, the courts of Law will grant a prohibition ; and therefore 
if the owner, after money thus laid out, mortgages the ship, 
though it be to one, who has notice that the money was so laid 
out, and not paid ; yet such mortgagee is well entitled, without 
being liable for any of the money thus laid out for the benefit of 
the ship as aforesaid ; and the ship is no more liable for this 
money, than a carpenter laying out money in the building of a 
house, has a lien upon the house in respect thereof ; though by 
the law of Holland he has ; but this not being the law of Eng~ 
land, such carpenter must resort to those who employed him, or 
to the owner of the house, for his money. But it is true, that 
if at sea , where no treaty or contract can be made with the 
owner, the master employs any person to do work on the ship, or 
to new rig, or repair the same, this, for necessity and encourage- 
ment of trade, is a lien upon the ship, and in such case the master, 
by the maritime law, is allowed to hypothecate the ship.” 

6. But although the master may hypothecate the ship for 
necessary repairs, in the course of a foreign voyage, yet that part 
of the opinion of Sir Joseph Jekyl , which relates to his lien on 
the ship for his disbursements about such repairs, has been over- 
ruled in a late case, in which the point was much considered. 
One Hussey , the master of a vessel employed in the South Sea 
Fishery, having in the course of the voyage, for the necessary 
Repairs and furniture of the ship, expended a considerable sum of 
money, and given* his own promissory notes, and drawn bills of 
exchange upon his owner, finding at his return to London that 
the owner was become a bankrupt, and the bills were dis- 
honoured; and being obliged *to discharge some of them, and 
answerable for the others, endeavoured to retain the ship in his 
own possession as a security, but was forcibly deprived thereof by 
the assignees of the bankrupt, or other persons claiming an inte- 
rest in the ship and cargo. Upon thte he instituted a suit against 
these persons in the Court of Chancery, to restrain them from 
disposing of the ship, until his claim should be satisfied. And 
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on his part it was contended, that he had a lien upon the ship for 
the money thus expended and debts incurred by him. The Lord 
Chancellor, considering this to be properly a legal question, sent 
the case to the Court of King’s Bench for the opinion of the 
learned Judges of that Court ( k ), and they were all of opinion 
that the master had not a lien upon the ship (/). 

Again, where a ship was sold under the authority of the Court 
of Chancery, and a person, who had previously repaired it in 
England by order of the master, acting under the authority of 
the ship’s husband, claimed the payment of his demand out of the 
money produced by the sale in a suit against the surviving part- 
owners, and the representatives of the others, who were dead; 
and it became necessary to determine whether the plaintiff’s 
demand constituted a lien upon the ship, because, if it did, lie 
was entitled to payment according to the prayer of his bill : Lord 
Chancellor Hardivicke said, “ Certainly by the maritime law the 
master has power to hypothecate both ship and cargo for repairs, 
&c. during the voyage ; which arises from his authority as mas- 
ter, and the necessity thereof during the voyage, without which 
both ship and cargo would perish ; therefore both that, and the 
law of this country, admit such a power. But it is different, 
where the ship is in port infra corpus comitatus , and the contract 
for repairs, &c. made on land in England ; then the rule of that 
law must prevail. I know no case where the repairs, &c. whe- 
ther it was by part-owners, or sole-owner, master or husbands, 
have been held a charge or lien on the body of the ship. Wat - 
kinson v. Barnardiston , 2 Wms. 367, being a direct authority to 
the contrary ; and if the ship in the river infra corpus comitatus 
should be proceeded against and stopped for such debt, the courts 
of law would issue a prohibition, the contract being on land and 
not arising from necessity.” And his Lordship dismissed the bill 
so far as it sought relief against the body of the ship, or the mo- 
ney arising by the sale thereof : but expressing a doubt, as to the 
personal charge upon the owners in such a case, directed a trial 
at law upon that question (m), us 1 have already mentioned (a). * 

And in another case, which happened very soon afterwards. 


(A) See the ease of Hussey v. Cjiris- (/) S. C. 9 East, 426. 

tie and Others, 13 Ves. jun. 594; 3 (m) Buxton v. Snee, I Ves. 154, Nor. 

Swanston, Rep. 139 ; ex parte Hackett, 1748. 

3 Ves. & B. 135. (it) Ante, p. 117. 
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where a person having repaired a ship here, and delivered it to 
his employer, who ftas become a bankrupt, had obtained posses- 
sion of the*money, for which the ship had been sold, and insisted 
before Lord Chancellor Hardwicke % that he had a specific lien on 
the ship for the repairs, and was not obliged to prove his demand 
as a debt under the commission ; the Lord Chancellor said, that 
although the law of Holland gave a person who repaired a house, 
or ship, a specific lien, there was no such law in England , and 
that he must account to the assignees of the bankrupt for the 
money in his hands arising from the sale of the ship, and come in 
under the commission for the debt due to him for repairs ; and 
his Lordship made an order accordingly (o). 

And in a case(p) that came before the Court of King’s Bench 
very soon after the determination of the particular case, in which 
Lord Mansfield is reported to have delivered the doctrine be- 
fore quoted, wherein the master of a ship, of which the owner 
was become bankrupt, insisted upon a right to retain the ship 
from the assignees of the bankrupt, as a security both for his own 
wages, and for the expense of repairs, stores and provisions 
ordered by himself, and for which he was liable to pay, and after 
a demand made of the ship by the assignees had actually paid. 
Lord Mansfield said, u As to the stores and repairs, it is a strong 
answer to the claim, that, when the demand was made by the 
assignees, the master had not paid. But if there was any lien 
originally, it was in the carpenter : the master could not by paying 
him be in a better situation than his, and he had parted with the 
possession, so that he had given up his lien, if he ever had one* 
The other creditors had none. Work done for a ship in England 
is supposed to be on the personal credit of the employer. In 
foreign parts the master may hypothecate the ship." The master, 
therefore, having no claim on the ship for wages and other dis- 
bursements, can have none upon the freight, as lien upon freight 
is consequential to lien upon the ship ( q). 

In a case (r), which was brought by appeal from the Court 


(o) Ex parte Shank and Others, l 
Atkins, 234. August 1758. 

(/») Wilkins e. Carmichael, Hil. Ter. 
19 Geo. 3, Doug. 101. 

(9) Smith and Another, Assignees of 
Kirkpatrick a bankrupt e. Plummer and 


Others, 1B.&A. 575. 

(r) Wood and Others r. Hamilton, de- 
cided in Dom. Proc., 15th June, 1789. 
The printed papers are drawn up with 
great care and learning on both sides, and 
contain much valuable information. 
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of Session in Scotland to the British House of Lords, the Lords 
determined that the persons who had repaired and furnished a 
ship in Scotlandt the place of the owner's residence, had no claim 
upon the value of the ship itself for the payment of their demands. 
The owners of the ship had become bankrupts, and several persons, 
who had repaired and furnished it at different periods, instituted 
a suit against the trustee of the bankrupt's estate, claiming pay- 
ment out of the proceeds of the sale of the ship in exclusion of 
the other creditors of the bankrupt, and insisting that all of them, 
or at least those whose demands arose since the last voyage made 
by the ship, and in order to fit her out for another voyage, had 
by the law of Scotland , and of other European nations, England 
only excepted, a right of hypothecation or preference for the 
amount of their respective demands. The cause was heard and 
re-heard several times in Scotland , and different decisions pro- 
nounced there, some in favour of the claim, and others against it. 
The ultimate decision in Scotland was against the claim, founded 
principally, as it seems, upon a desire to render the law of Scot- 
land conformable to the law of England on this subject (.?); for 
such a claim had been frequently allowecTin the Courts of Scotla?id 
during a period of fourscore years preceding this cause ; and this 
decision was affirmed by the House of Lords on the appeal. 

I have detailed these cases with the more particularity, in order 
to prevent any mistake from the general doctrine delivered by 
Lord Mansfield in the case of Rich v. Coe, which has sometimes 
been cited as an authority up to the full extent of the terms in 
which it was expressed. 

7. There is, however, a determination of the Court of Admi- 
ralty, that should be mentioned in this place. An American ship 
was supplied in the river Thames , by certain merchants of London, 
with stores and ammunition for a voyage to Venice , and having 
performed the voyage and returned to London * was sold under a 
decree of the Court in a suit instituted by the mariners for their 
wages. After payment of the wages, a surplus remained in the 
registry of the Court. The mastef had returned to America and 
died; and the owner was insolvent there. The merchants applied 


(i) In the case of Jamieson and Others opinion as to the English law, was taken 

v. Laurie, 6 Bro. F. C. p. 474, 2 edit., in the course of the proceedings for the 

this is expressly said to have been the infomartion of the Scotch Judges, 
ground of the decision. Dr. Wynne’s 
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to the Court for payment of their demand out of this surplus ; and 
in support of theiif application a distinction was taken between 
English and foreign ships. The learned Judge of the Court, 
after having had the cases looked into, said he found it had con- 
tinued .to be the practice of the Court to allow persons of this 
description to sue against proceeds remaining in the registry, 
notwithstanding prohibitions had been obtained on original suits 
instituted by them ; and he referred to a particular case of the 
ship Adventure , in the year 1763, and decreed that payment 
should be made according to the application (t). 

It is observable, that there was not in this case any person 
representing the owner to object to the application. It appears 
by the report that the proceeds hud been previously attached 
on the part of a creditor, and that the attachment had been 
removed before the decree, but no particulars relating to it are 
mentioned («). 


(<) The John, Jackson, 3 Rob. A. R. 
288. 

( 11 ) In most of the countries governed 
by the Civil Law, repairs and necessaries 
form a lien on the ship herself. In Eng- 
land, the same doctrine for a long time 
prevailed in the maritime courts, ( 1 
Hagg. Adm. Rep. 320, 325 ; 1 Roll. 
Abr. 533, Cro. Car. 29(5,) until after a 
long contest it was finally overthrown by 
the Courts of Common Law, and by the 
highest judicature in the country, the 
House of Lords, in the reign of Charles 
the Second. The submission of the Courts 
of Admiralty seems, however, to have been 
limited to the very letter of the prohibi- 
tion ; for, in a recent case, it appeared 
that the practice of paying material men 
out of the proceeds in the registry, arising 
from the sale of a ship under process of 
that Court, had existed for more than 
half a century, (the Neptune, 3 Hagg. 
Rep. 129). “This practice,’* said the lafe 
learned Judge of the Admiralty, (Sir 
John Nichol) “ founded on principle ; on 
the law civil mod maritime ; on the usage 
of other nations, and on the ancient prac- 
tice of this Court, unchecked by prohi- 
bitions, except in the case of proceedings 
against the ship itself,' this practice so 
founded and so allowed to grow up, I 


shall not disturb," and accordingly pro- 
nounced for the claim of the material men 
with costs of suit, and that the same should 
be paid out of the Registry. But this de- 
cision was reversed on appeal by the Ju- 
dicial Committee of the Privy Council, 
(2 Knapp's Cases, 94,) and the law, 
therefore, as stated in the text, may be 
considered as finally established. 

In the Admiralty Courts of the United 
States, the rule of the Civil Law has been 
generally followed as to foreign ships, and 
in some of the States as to repairs in do- 
mestic ports. In the case of the General 
Smith. (4 Wheaton, Rep. 438,) the Su- 
preme Court of the United States held, 
that where repairs have been made, or 
necessaries furnished to a foreign ship, or 
to a ship in a port of a State to which 
she does not belong, the general Mari- 
time Law following the Civil Law gives 
the party a lien on the ship itself for his 
security ; and he may well maintain a 
a suit in rem in the Admiralty to enforce 
his right. But in respect to repairs and 
necessaries in the port or State to which 
the ship belongs, the case is governed al- 
together by the municipal law of that 
State, and no lien is implied unless it be 
recognized by that law, and accordingly, 
the Court decided it in that case, because 
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In the case of the same ship 9 a person who had acted as agent 
and broker to the ship in this country, afterwards applied by peti- 
tion for payment of the balance of his account ; but tlte petition 
was rejected, by reason of the general and unsettled nature of the 
account, which was thought more fit for the Court of Chancery, 
where alone cross-demands could be investigated* 

8. We have seen by several of the preceding cases that the 
master may, in foreign perts, hypothecate the ship: and I propose 
in the next place to consider the nature of those instruments of 
contract by which a ship itself is expressly made security, and 
pledged by the master, for the repayment of a debt contracted 
with relation to it. It should be observed, that wherever the 
master may pledge the ship, he may pledge the freight also (w). 

These contracts are usually called contracts by bottomry , the 
bottom or keel of the ship being figuratively used to express the 
whole body thereof ; sometimes also, but inaccurately, money 
lent in this manner is said to run at respondentia ; for that word 
properly applies to the loan of money upon merchandize laden on 
board a ship, the repayment whereof is made to depend upon the 
safe arrival of the merchandize at the destined port. In like 
manner the repayment of money lent on bottomry, does in general 
depend upon the prosperous conclusion of the voyage ; and as 
the lender sustains the hazard of the voyage, he receives upon its 
happy termination a greater price or premium for his money, than 
the rate of interest allowed by law in ordinary cases. The pre- 
mium paid on these occasions depends wholly on the contract of 
the parties, and consequently varies according to the nature of the 
adventure. And as the master of the ship may, under certain 
circumstances, pledge the ship by a bottomry contract, so also 
may the owners (&) or part-owners in any case, to the extent of 


the common law, which was the law of 
Maryland where the repairs were made, 
did not give it for repairs on a domestic 
ship. 

The Legislatures of New York and 
Pennsylvania have specially provided for 
material men t shipwrights, and artificers, 
a lien on the ships furnished or repaired 
by them ; and in Louisiana, a like Uen or 
privilege exists in virtue of the general 
Spanish Law. — See Mr. Justice Storey's 


note to the American edition, p. 115. 

(w) The Gratitudine, Mazzola, 3 Rob. 
A. R. 240, and the Jacob. Baer, 4 Rob. A. 
Hi 245. See as to the extent of an hy- 
pothecation of the freight, the last section 
of this chapter. 

(x) Pothier, vol. 3, p. 97", Emerigon, 
375 ; Valin, liv. 3, tit. 5, art. 8 ; Byn- 
kershoek, c. 515; Duke of Bedford, 2 
Hagg. Adm. Rep.^294. 


K 
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their respectiverinterests ; and this they not unfrequently do, in 
order to raise money for the outfit, when prudence dictates the 
propriety *of such a measure, or the want of personal credit com- 
pels them to have recourse to it. The origin 9 f these contracts 
is certainly very remote, and cannot now be accurately ascertained. 
It is said by a very learned writer (y), that they took their rise 
from the practice of allowing the master to hypothecate the ship 
in a foreign country, in order to raise money to refit. But this 
opinion may well be doubted ; for although the practice of lend- 
ing money upon maritime risks at a high premium was well known 
to the Romans before the time of Justinian , yet in those titles of 
the Digest and the Code ( 2 ), which expressly treat of this subject, 
no mention is made of contracts of this nature entered into by the 
master of a siiip in that character , according to the practice which 
has since universally prevailed. And except for the purpose of 
securing the payment of maritime interest, actual hypothecation 
was not necessary to give the creditor a claim upon the ship, as I 
have already shown. This point, however, is rather a matter of 
speculative curiosity than of useful research, and therefore I shall 
pursue it no further. 

J). The consideration of these contracts, when made by the 
owners or part-owners themselves, does not properly belong to 
this place ; their legality, and the risks which the lender is to 
incur according to general rules, are very ably treated by Mr. 
Park and Mr. Serjeant Marshall> in their chapters on Bottomry 
and Respondentia. I shall only mention such circumstances re- 
lating to them, as are connected with the subject of hypothecation 
by the master ; premising, however, that a total loss within the 
meaning of a bottomry bond, cannot happen if the ship exists in 
specie, although it may be so much injured in the voyage as not 
to bo worth repairing and bringing to the ultimate place of desti- 
nation, so as to constitute a total loss within the meaning of a 
policy of insurance on the ship ( a ). 

10. The name of bottomry has been sometimes incorrectly 
applied to a contract, by the terms of which the ship itself is not 


* 

(y > 3 Black. Com. p. 157, c. 30, s. 3. gon, tom. 2, p. 360 ; and stmt. 6 Geo. 1, 
(si Dc Nautico Fasnore ; Dig. 22, 2 ; c . 18, s. 12. 
and Code*, 4, 33. See on this subject, (e) Thompson e. Royal Exchange As- 
Park, eh. 21 ; Guidos, ch. 18} Emer'i- turance Company, 1 M. & S. 31. 
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pledged as a security, but the repayment of money, with a high 
premium for the risk, is made to depend upon the success of a 
voyage (b). This is rather a loan upon a particular adventure, to 
be made by a particular ship, than a loan upon the ship ; and of 
course (he lender has only the personal security of the borrower 
for the due performance of the contract. And it seem9 that loans 
have sometimes been made in this manner, and probably also with 
a pledge of the ship itself, to an amount exceeding the value of 
the borrower’s interest in the ship, and such a contract is still 
legal in this country in all cases, except the case of ships belong- 
ing to the King’s subjects bound to or from the East Indies ; as 
to which the Legislature has enacted, “ That all sums of money 
lent on bottomry or at respondentia, upon any ship or ships be- 
longing to his Majesty’s subjects bound to or from the East Indies , 
shall be lent only on the ship, or on the merchandize or effects 
laden, or to be laden, on board of such ship, and shall be so ex- 
pressed in the condition of the bond, and the benefit of salvage 
shall be allowed to the lender, his agents or assigns, who alone 
shall have a right to make assurance on tjie money so lent, and no 
borrower of money on bottomry, or at respondentia as aforesaid, 
shall recover more on any assurance, than the value of his interest 
in the ship, or in the merchandizes or effects laden on board 
of such ship, exclusive of the money so borrowed, and in case it 
shall appear that the value of his share in the ship, or in the 
merchandizes or effects laden on board, doth not amount to the 
full sum or sums he hath borrowed as aforesaid, such borrower 
shall be responsible* to the lender for so much of the money bor- 
rowed, as he hath not laid out on the ship or merchandizes laden 
thereon, with lawful interest for the same, together with the 
assurance and all other charges thereon, in the proportion the 
money not laid out shall bear to the whole money lent, notwith- 
standing the ship and merchandizes be totaHy lost” (c). This 
statute was introduced for the protection of the trade of the East 
India Company ; and its rules must be complied with in the case 
of bottomry by the master • 

* By a former statute, all contracts or agreements made by 


(&) Three forms of bonds of this sort Body of Sea Law, p. 669. Ac. 
are printed in the Appendix to the *Trea- ( e ) 19 Geo. 2, c. 37, «. 6. 
tise of the Dominion of the Sea, and 

K 2 
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any of his Majdbty’s subjects, or any persons in trust for them, 
upon the loan of any money by way of bottomry on any ship in 
the service of foreigner* bound or designed to trade within the 
limits of the East India Company’s charter, or of supplying such 
ships with any provisions, stores, or necessaries, are made wholly 
void (d). This statute also applies to contracts of bottomry by 
the master . 

11. With regard, however, to contracts of this sort, made by 
the owners themselves in this country before the beginning of a 
voyage, by the terms of which the ship is pledged as a security, 
it should be observed, that the lender has not the same conve- 
nient and advantageous remedy by suit in the Admiralty against 
the ship(e), as helms in the case of hypothecation for necessaries 
by the master in a foreign port ; and if the contract relate to a 
British ship, and purport to be, either a present assignment of 
the ship, liable to be defeated on repayment of the money due at 
the end of the voyage, or a future assignment to take effect only 
upon failure of such payment, it seems that a compliance with the 
provisions of the register acts, mentioned in a preceding chapter 
with regard to the transfer of property in ships, is essential Ao the 
validity of the contract. 

1£. Neither does there seem any mode, by which a person, 
who advances money at respondentia upon goods laden and to be 
laden on board a ship on an outward and homeward voyage, can 
resort for the payment of his debt to the specific goods that may 
be brought back (/). In a case of money lent to the master of an 
East India ship, who executed a bond in thte form (g) commonly 
used on such occasions, and having taken out goods from this 
country and sold them in India , and brought back others pur- 
chased there with the proceeds of the first, became a bankrupt 
before he had repaid the loan, and while part of the goods and 
the money produced by the sale of another part remained in the 
hands of the East India Company, in whose warehouses they 
were deposited for sale, according to the rules of that trade ; the 


(<f) 7 Geo. I, Mat. 1, c. 2l,s. 2. 

(r) Diet, accord, by Holt, C. J., in 
Johnson r. Shippen, 2 Lord Raym. J>83, 
and by Lawrence, J., in the case of Busk 
*. Fearon, B. R. Mich. T. 44, Geo. 3. 
This case is shortly reported in 4 East, 


319, but this dictum of the learned Judge 
is not noticed. It was a case of a loan in 
England at respondentia, and the parties 
were British subjects. 

(/) 2 Black. Com. 458. 

(?) See Appendix, No. III. 
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Court of Chancery sent the following question for the determina- 
tion of the Court of King's Bench, viz. “ Whefher the lender had 
by law, in respect to the money remaining due to him onnhe bond, 
any lien upon, or interest in, the money or goods remaining in 
the hands of the Company, or either of them, and whether the 
same, or either of them, were by law liable to satisfy what so 
remained due.” The Court of King's Bench determined the 
question in the negative (A). It may be observed, that the instru- 
ment used on this occasion does not contain a direct and formal 
pledge of the goods. 

13. A contract of hypothecation made by the roaster does not 
transfer the property of the ship, but only gives the creditor a 
privilege or claim upon it, to be carried into effect by legal pro- 
cess (*). It is contrary, therefore, to the nature of hypothecation, 
admitting the masters power to hypothecate the cargo , (as will be 
presently mentioned) (A), that he should engage to deliver the 
cargo in the first instance into the hands of the lender’s appointee 
at the place of destination, so as to enable him to sell it and 
receive the proceeds for the use of the lender, without giving the 
merchant an opportunity of taking it into his own hands upon 
discharging the incumbrance ; and consequently the master has 
no power to enter into such an engagement (/). 

14. A contract of this sort is one of those matters which are 

technically called Chose s in Action ; and therefore the duty that 
may be created by it is not assignable by the Common Law of 
j England,! so as to enable an assignee to sue upon it in his own 
name, or to set off the amount against a demand upon himself, in 
our courts of common law ; although such an assignment may be 
made available in a court of equity : and it is questionable whe- 
ther a demand arising out of such a contract can be made the 
subject of a set-off under the statutes in the hands of the original 
party ( m ). $ In the Admiralty, a bottomry boi}d is a negociable 

interest, which may be transferred and put in issue by the 
person so acquiring it (»)• § 


( k ) Busk «. Fearon and Others, 4 
East, 319. See Glover ®. Black, 3 Burr. 
1394. 

(0 See Johnson v Shippen, 2 LAd 
Raym. 984. 

(A) Post. sect. 21, of this chapter. 


(0 Johnson v. Greaves, 2»Taunt. 344. 
(m) Marshall v. Wilson, at Guildhall, 
Dec. 18, 1811, before Lord Ellenborough, 
Chief Justice. 

(a) The Rebecca, 5 Rob. Adm. Rep. 
102 . 
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15. It is obvious that a loan of money upon bottomry, while it 
relieves the ownerfe from many of the perils of a maritime adven- 
ture, deprives them also of a great part of the profits of a successful 
voyage : and therefore, in the place of the owners’ residence, 
where .they may exercise their own judgment upon the propriety 
of borrowing money in this manner, the master of. the ship is by 
the maritime law of all states precluded from doing it, so as to 
bind the interest of his owners, without their consent (o). 

The meaning of the words “ place of residence” (la demeure 
des jnoprietaires) has given occasion to some questions in France . 
With us I apprehend the whole of England is considered for this 
purpose as the residence of an Englishman ; at least before the 
commencement of a voyage. Ireland has been held to be a 
foreign country, in the case of an English ship, hypotheticated by 
the master there in the course of a voyage ( p ). But doubt may 
be entertained, whether the incorporation of Ireland with this 
country by the Act of Union, may not have the effect of altering 
the rule (j). The Court of Admiralty, not long ago, granted its 
warrant to arrest a ship on a bottomry bond executed at Jersey for 
the repairs and outfit, by u person who was both master and 
owner (r). In the bond this person was described as of London, 
and the ship as of Jersey • The authority of the Court to hold 
cognizance of the cause does not appear to have been disputed by 
the owner ; and in the result the ship was sold under a decree of 
the Court (s). In a more recent case, wherein it appeared that a 
Spanish ship, on a voyage from Alicant to London , put into 
Corunna to repair, and that the master being, unknown and with- 
out credit, gave a bottomry bond there for money advanced to 
defray the expenses ; Lord Stowell decided that the bond was 
valid, and in the course of his judgment observed, “ It was not 
in the same province of that distracted kingdom that the transac- 
tion took place, \}pr could the master, under the circumstances in 
which he was placed, have applied to liis owners for assistance ; 


(o) Hanseatic Ordinance, art. 68 ; 
Hanseatic Ordinance of 1614, tit. 6, art. 
1 ; French Ordinance, Itv. 2, tit, l ; Du 
Capitaine, art, 17, and Hr. 3, tit. 6 ; Des 
Contrats a grosser, art. 8 ; Esnerigon, tom. 
2, p. 424 ; Molloy, book 3, ch. 11, sect. 
11; Weskett, tit. Bottomry, sect. 20, 23 ; 
Lister r. Baxter, 2 Sira. 695. 


00 In Menetone r. Gibbons, 3 Ter. 
Rep. K. 11 267, tho hypothecation was 
made in Ireland. 

(9) See the judgment in the Rhada- 
m an the, Mayer, 1 Dodson, A. R. 201. 

\r) The Barbara, Chegwin, 4 Rob. A. 

R. 1. 

(») Ibid. 2. 
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and added, it is true that it is usually required as a condition 
necessary to the validity of bonds of this kincl, that they should 
be executed in a foreign port, but the law does not lefbk to the 
mere locality of the transaction. The validity or invalidity of 
the bond does not rest on that circumstance only, but upon the 
extreme difficulty of communication between the master and his 
owners. The difficulty of communication was, in fact, greater 
than if the ship had been in a foreign port. If the policy of the 
law in allowing this authority to the master to hypothecate his 
ship and cargo, is founded on the extreme difficulty of communi- 
cation with his owners, there is no reason for saying that there 
was not abundance of difficulty to authorize him to do so in the 
present instance” ( t ). 

With regard to a foreign country , the rule appears to be, that 
if the master of a vessel has occasion for money to repair or victual 
his ship, or for any other purpose necessary to enable him to com- 
plete the enterprise in which she is engaged, whether the occa- 
sion arises from any extraordinary peril or misfortune, or from 
the ordinary course of the adventure, he # may, if he cannot other- 
wise obtain it, borrow money on bottomry at maritime interest, 
and pledge the ship, and the freight to be earned in the voyage, 
for repayment at the termination of the voyage. When this is 
done, the owners are never personally responsible (w). The 
remedy of the lender is against the master or the ship. 

But if the person who thus advances money does not choose 
to take upon himself the risk of the ship's return, and will be con- 
tent not to demand* maritime interest, there seems to be no reason 
why the master should not pledge both the ship itself and the 
personal credit of the owner. And in a case, which came before 
Sir John Strange , Master of the Rolls, wherein a man, who had 
advanced money to relit a ship in distress at Jamaica , and had 
taken from the master both a deed of hypothecation of the ship, 
and bills of exchange upon the principal owner in England^ for 
the amount of the sum advanced, claimed payment of the owners 
personally, the ship having been captured on the voyage home ; 
it was decreed that he should recover the money ; and it is said 
also, that the ship was thought to be well hypothecated (v). 

(0 La Ysabel, Boyo, 1 Dodson's «Ad- It appears by the entry of the proceedings 
miralty Reports, 273. in the Registrar's book, that the defend* 

(») Molloy, book 2, ch. 11, sect. 11. ant Bragington said in his answer, that he 

{*>) Samson e. Bragington, 1 Ves. 443. believed 20 per cent, was added to the 
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It is necessary however, to the validity of a bond securing 
maritime interest, that the money should be originally advanced 
upon the credit of the ship. If it be originally advanced upon 
the credit of the -owner, and such a bond be afterwards given, in 
consequence of doubt arising as to his responsibility, even before 
the ship leaves the place of advance, the bond will* be invalid (to). 

16 . It is no objection to the validity of such a bond, that it happens 
to be given to the consignees of the cargo, by a master appointed 
by themselves; the necessity of such appointment, and of bor- 
rowing by hypothecation, and the fairness of the transaction, being 
established ( x ). $ It has been doubted even whether a master sub- 
stituted by underwriters, after abandonment by the owners, cannot 
give a valid bottomry bond (y). These securities are the crea- 
tures of necessity and distress, and may be expected to assume 
different shapes, which cannot be limited except by the condition 
of a faithful and beneficial discharge of the authority exercised in 
granting them, as being necessary for the preservation of pro- 
perty. A bottomry bond given to the charterer of the ship was 
supported by Lord Stotpell, although there was a consignee of 
the ship at the port, the latter not being willing to make the 
advances (c). When a bottomry bond had been given to the 
agent(a) of the owner, and it was objected that the agent was 
bound to supply the necessary funds for the disbursements of the 
ship without bottomry security, the same learned judge said, — 
€t The case of necessity, which is the foundation of a bottomry 
bond, does not arise where there is a credit existing, on which 
money can be obtained without resorting to the real security of 
the ship. At the same time, I will not take upon myself to lay it 
down as an universal proposition, that an agent may not, under 
any circumstances, take the security of a bottomry bond. Cases 
may possibly arise in which an agent may be justified in so doing. 
It can be no part of his duty to advance money without a fair 
expectation of being reimbursed; and if he finds it unsafe to 

actual expense, to make up the sum for fir) The Augusta, D'Bluhn, 1 Dodson, 

which the deed of hypothecation was A R. 283. 

given ; but this does not seem to have (r) The Alexander, Tate, 1 Dods. A. 
been proved. The deed of hypothec*- R. 278 ; The Rubicon, 3 Hagg. A. R. 9. 
lion, as stated in the plaintiff's bill, was Qy) The Kennersly Castle, 3 Hagg. A. 
for payment absolutely, and not upon con- R. 1. 

dttion of the ship's safe arrival in Eng- (a) The Nelson, 1 Hagg. A. R. 189. 

land, and the deed was proved in the cause. (a) The Hero, 2 Dods. Rep. 139. 



137 


chap, in.] Repairs and Necessaries. 

extend credit to his employers beyond a certain reasonable limit, 
he may then surely be at liberty to hold his ’hand, and to say, 
** I give up the character of agent and as any other* merchant 
might, to lend his money upon bond, to secure its payment with 
maritime interest.*’ § 

Such a bond may be good in part and bad in part (6). 

17. There is no settled form of contract in use on these occasions. 
Sometimes an instrument in the form of a bond, at others in the 
form of a bill of sale, at others of a different shape, is made use 
of (c). But, whatever the form, the occasion of borrowing, the 
sum, the premium, the ship, the voyage, the risks to be borne by 
the lender, and the subjection of the ship itself as security for the 
payment, all usually are and properly ought to be expressed. 

§ It is absolutely necessary that the liability of the lender to the 
sea risks should appear or be fairly collected from the instrument, 
otherwise the reservation of maritime interest will render the 
security void, on the ground of usury, not only as a charge upon 
the ship, but also against the person of the borrower ( d ). And 
where an instrument called a bottomry bond contained an express 
clause that the sum secured should be paid within thirty days 
after intelligence of the loss, Lord Siowell doubted his jurisdic- 
tion to entertain the suit at all, and dismissed it, on the ground 
that the very essence of bottomry, which alone could give juris- 
diction to the Admiralty, was wanting (e). 

From this sentence an appeal was presented to the delegates, 
and that Court, after directing a search for precedents, decided 
that, as the maritime interest was reserved and maritime risk (/) 
excluded from the bond, it was void. But these instruments 
being the language of commercial men, and not of lawyers, will 
receive a liberal construction to give effect to the intention of the 
parties ( g ). Thus in an action on a policy of insurance, where 
the plaintiff in his declaration alleged his interest to be bottomry 
setting out the bond in which was the following clause: “ I do 


(6) The Augusta, D'Bluhn, 1 Dods. 
Adm. Rep. 283. 

( e ) Ihe reader will find in the Appen- 
dix two different forms used in the same 
voyage, one at Bombay, the other ^ the 
Cape of Good Hope. In Johnson v. 
Shippcn, 2 Lord Raym. 982, the hypo- 
thecation was by bill of sale ; in Mene- 


tone v. Gibbons, 3 Ter. Rep. 267, it was 
by bond. 

(</) 2 Hagg. Adm. Rep. 67, Atlas, 
Clark. 

<•) Id. 

(/) I Hagg. Adm. Rep. 66. 

(p) Syxnmonds v. Hodgson, 6 Bing. 
114; 3 B. & Ad. 60. 
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further hereby bijid myself and schooner brig Clarence , her freight 
and cargo of ever^ kind, to the full and complete payment of 
said sum with all charges thereon, in eight days after my arrival 
at the aforementioned port of London , and I do hereby make 
liable the said vessel, her freight and cargo, whether she do or 
do not arrive at the above-mentioned port of London , in prefer- 
ence to all other claims, until such sum with 1 21. per cent, bot- 
tomry premium be paid" the Court of Common Pleas upon de- 
murrer, decided that it was not bottomry, and gave judgment for 
defendant. The case being brought by writ of error before 
the Court of King’s Bench, that judgment was reversed, and Lord 
Tenterden said, “ We are all satisfied that our judgments must 
be for the plaintiffs ; of course no person can be entitled to the 
periculi pretium who does not take upon himself the risk of the 
voyage — but it is not necessary that his doing so shall be declared 
expressly, and in terms, though this is often done : it is sufficient 
that the fact can be collected from the language of the instrument 
considered in all its parts. In this case, if the words — ‘ instead 
of eight days after my arrival’ had been * eight days after my ship’s 
arrival,’ there could have been no doubt that the lender took 
upon himself the peril of the voyage, if there be not in some part 
of the instrument some matter denoting a contrary intention. 
Now the personal arrival of the master unconnected with the 
ship, is a matter which it cannot be supposed that either party 
contemplated, it cannot be supposed that the lenders looked to 
him personally or to his personal means, — nor that he intended 
to pledge himself personally and absolutely for-the payment, with- 
out regard to the means with which he might be furnished by the 
ship and her freight ; we, therefore, are of opinion that the words 
* my arrival* must be understood to mean my arrival with the 
ship, or my ship’s arrival ; with respect to the words, * I do 
hereby make liable,, the said vessel, her freight and cargo, whether 
she do or do not arrive at the above-mentioned port of London ,* 
we think these words were intended to provide only for the ship’s 
arrival in some other than tire destined port, and in such an 
event, to give the lenders a claim on the ship in preference to 
other claitps ; it cannot be intended to provide for the case of the 
loss of the ship, because in that event there would be nothing on 
which a pledge could operate or a preference be claimed." 

In the first form of a bottomry bond given in the Appendix to 
this work, it will be seen that the master and part-owner of the 
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ship binds not only himself and his ship, but also his co-owner 
personally, which unless authorized by such co-owner’s deed pre- 
viously executed he had no power to do. This indeed is fre- 
quently the form of the instrument, and though it be inoperative 
as to the owners personally, it is nevertheless valid as against the 
master and the ship. In the case of the Nelson (4), Lord Stowell 
said, “ one objection is, that it binds the owners personally as well 
as the ship and freight — which it cannot do. Here we don’t take 
this bond in toto, as is done in other systems of law, and reject it 
as unsound in the whole if vicious in any part. But we separate 
the parts, reject the vicious and respect the efficiency of those 
which are entitled to operate. The form of these bonds is diffe- 
rent in different countries ; so is their authority. In some coun- 
tries they bind the owner or owners, in others not; and where 
they do not, though the form of the bond affects to bind the 
owners, that part is insignificant, but does not at all touch upon 
the efficiency of those parts which have an acknowledged 
operation.” § 

Bills of exchange drawn by the master on the owner, as secu- 
rity for money advanced to the master, *though accompanied with 
a verbal engagement by him that the ship shall be liable, cannot 
be considered as an instrument of hypothecation («')• $ But although 
a bottomry bond cannot be made to cover advances upon the per- 
sonal security of the borrower, and not upon the exclusive secu- 
rity of the shin , vet if bottomry he nrimnallv ron frmplated the 
bond will not be invalidated by taking bills of exchange at th e 
same time bv wav of collateral security (4). § 

18. It is equally clear that the master cannot charge the ship 
by any instrument of hypothecation for any debt of his own. 
The attempt would be a fraud in him ; and those who should aid 
him to do so would be parties to the fraud, and therefore the 
fairness of the loan may be made the subject of jmquiry and contest, 
if justice require it. But provided the ship have been in a state 
of want, and the money fairly advanced to the master to relieve 
her, his subsequent misapplication of it will not deprive the lender 
of the benefit of his security (4). 


(A) 1 Hagg. Adm. Rep. 176. See and 229. 
alto 1 Hagg. 13 ; 3 Roba. Adm. £ep. ; (A) The Augusta, 1 Dods. A. R. 2H3 ; 

1 Dods. Adm. Rep. 288 ; 2 Dods. 146. The Jane, ibid 461. 

(O 3 Vet. & Beanies, 135 ; 19 Vesey, (/) Dig. 14, I, 7, 2, Molloy, book 2, 
jun. 474; ex parte Halkct, 2 Rote, 194 ch. 11, g. 11. See alto the judgment of 
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{Although it dnay be questionable whether. a lender on bot- 
tomry be bound to* see to the application of the money he ad- 
vances, it*is clear he must make due inquiry to ascertain that an 
unprovided necessity exists, and that without money so advanced 
the ship cannot proceed on her voyage. Accordingly where, 
without such previous inquiries, advances were made on bottomry 
to the master of a ship, which had arrived with a considerable 
cargo in a foreign port, and remained there two months, the re- 
pairs, which were unimportant, having been completed, and her 
stores furnished before the advance, although there was no fraud 
on the part of the bondholder, yet as there was no real necessity 
for borrowing on maritime interest, the bond was not sup- 
ported (n).§ 

As an illustration of the rule, that the master cannot bind the 
ship for a debt of his own, the following case is related by 
Loccenius (o). The master of a ship being in a Spanish port, and 
having exposed the ship to seizure by his neglect to comply with 
a particular regulation of the country, entered into an agreement 
with a person who was supposed to possess sufficient influence to 
obtain the restitution of the ship, to pay him a very considerable 
sum with maritime interest, if he should procure the restitution of 
the ship, and she should afterwards return home in safety ; and 
for securing the payment executed an instrument in the nature of 
a bottomry bond. By the interest of the person with whom the 
agreement wauumade, the ship^as restored, aud afterwards re- 
turned. hoqjgjn safety; andJie instituted a suit against the ship 
upon the instrument execql&iJt^^ by the master#. 1 ^JBut it wag 
determined that the ship and owners were not chargeable by this 
contract. 

{The bond must be given by the master acting as such 
within the scope of his authority. A ship was freighted and in- 
sured from London* to Calcutta and back. The master, on his 
arrival there, employed certain merchants, upon whom he had a 
limited credit, to procure a return cargo. This credit was, how- 
ever, soon exceeded, and on tlieir advice he took a cargo to the 
Mauritius* In defiance of letters from his owners, ordering him 
to return home, he afterwards made several intermediate voyages. 


Sir W. Scott, in the case of the Grati- 
tudine, Mazsola, 3 Rob. A. R. 272. 


{n't The Orelia, 3 Hagg. A. R. 75. 
(o) Lib. 2, c. 6, s. 12. 
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and having returned to Calcutta chartered his vessel to the same 
merchants, who on a Fresh cargo to the Mau\itius t received the 
freight, and for a small balance in their favour, took froimhim a bot- 
tomry bond. The Court of Admiralty pronounced against the bond. 
The advances thus made by the merchants beyond the creditjimited 
by the owners were held to have been made on the credit and re- 
sponsibility of the master. If any necessity existed for a loan on 
bottomry, it had been created by the merchants themselves, who had 
no right to trust to his representations, or aid his private schemes 
and speculations, without authority from his owners ( p ). $ 

19. Upon the arrival of the ship in this country, if the loan is not 
repaid within the time prescribed, the agent of the lender applies 
to the Court of Admiralty, with the instrument of contract, and a 
proper affidavit of the facts, and obtains a warrant to arrest the ship, 
and cite all persons interested to appear before the Court, if they 
think proper to do so (7). If in the course of the proceedings it 
becomes necessary to sell the ship, the Court decrees a sale to be 
made under the direction of its own commissioners, and afterwards 
distributes the proceeds among the different claimants, as justice 
requires ; and this may be done, if the owners or persons inter- 
ested in the ship do not appear at the times appointed by the 
Court; otherwise their absence or default would occasion a failure 
of justice. 

This proceeding in rem. against the ship itself, is the proper 
and peculiar province of the Court of Admiralty. The jurisdiction 
of the Courts of Common Law is exercised by suit against the 
person only (except in some particular cases of forfeiture, or de- 
mands of the Crown) although in many cases judgment is ulti- 
mately pronounced for the recovery of the subject of dispute in 
specie. 


( P ) The Reliance, 3 Hagg. A. R. 66. 
In the case of the Aurora, the doctrine 
was summed up in the Supreme Court of 
the United States in the following terms : 
— “ To make a bottomry bond, executed 
by the master, a valid hypothecation, it is 
necessary to show, that the master acted 
within the scope of his authority, or in 
other words, that the advances were made 
for repairs or supplies necessary for effec- 


tuating the objects of the voyage, or the 
safety and security of the ship. And no 
presumption should arise in the case that 
such repairs or supplies could be procured 
on reasonable terms with the credit of the 
owner, independent of such hypotheca- 
tion.** — 1 Wheaton’s Rep. %6. 

(q) The citation is generally made by 
posting a copy of the warrant upon some 
part of the ship. 
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The legality of the proceedings in the Court of Admiralty, in 
case of such hypothecation by the master in a foreign country , 
which are Calculated to administer justice in a manner that cannot 
be effected by the Courts at Westminster Hall, has been recog- 
nised by those Courts in a variety of cases, and is now so fully 
established that it appears unnecessary to raention'their particular 
circumstances, and I shall therefore merely refer to them in a 
note (r), in order to enable the learned reader to consult them 
with facility, if he has occasion to do so. 

20. It should be observed of these securities in general, that if 
they are given at different periods of a voyage, and the value of the 
ship is insufficient to discharge them all, the last in point of date is 
entitled to priority of payment, because the last loan furnished 
the means of preserving the ship, and without it the former 
lenders would entirely have lost their security ; salvam fecit totius 
pignoris causam (s). 

This is the general rule, but the security last in date must have 
arisen out of the destitute situation of the master, and his inability 
to obtain the necessary supplies for his vessel, on the personal 
credit of himself or his employers. Otherwise it will not be a 
security of that privileged kind, which is entitled to claim prece- 
dence and defeat the right of a foreign merchant, who has pre- 
viously advanced money on the ship. This was the decision in a 
case in the Court of Admiralty, of which the following were the 
facts. The vessel was bound on a voyage from Malta to London, 
and put into Port Mahon in distress, where the master hypothe- 
cated the ship and freight. The ship being repaired, proceeded 
on her voyage, and in consequence of damage put into Cork , from 
whence the master applied by letter to the principal owners of the 
cargo for money to pay for the necessary repairs, who, in conse- 
quence of this application, opened a credit with Messrs. Goin $* 


(r) Bridgman** Case, Jas. 1 ; Hob* 
II; Moor. 918; 1 Ro. Ab. 530 ; Scar- 
borough v, Lyrus, 3 Car. I ; Latch. 252 ; 
Noy, 95 ; Cojrsct r. Huscly, 1 W. A M. 
Comb. 135; Rep. temp. Holt, 48; Ben- 
son p. Jefferies* 8 & 9 Wm. 3, l Lord 
Raym. 152 ; Johnson r. Shippon, 2 Ann. 
2 Lord Raym. 982; Salk. 35; 6 Mod. 


79 ; Hop. temp. Holt, 48 ; Lister «. Bax- 
ter, 12 Geo. I, Stra. 695 ; Menetone r. 
Gibbons, 29 Geo. 3 ; 3 Ter. Rep. K. II. 
267. 

{s) Bynkorshock, Quest. Jur. Pub. 
lib. 1, c. 19. See tbc Eliza, Weddell, 3 
Hagg. A. R. 87. 
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Fennel , of Cork, and gave them directions to advance such money 
to the master as should be requisite to repair \he ship. Messrs. 
Goin $ Fennel advanced the money, and took bonds of*bottomry, 
which they indorsed over to the principal owners of the cargo, 
and drew on them bills of exchange for the amount of the. money 
so advanced to the master. The Court pronounced for the validity 
and priority of the first bottomry bond granted at Port Mahon (£). 

21. The value of the ship and freight, supposing the ship to reach 
the place of destination, may sometimes be thought an insufficient 
security for the amount of the expenses of the repairs, &c. neces- 
sary to put the ship into a condition to proceed with its cargo and 
perform the voyage. In such a case of necessity it has been 
always held, that the master, if he cannot otherwise obtain money, 
may sell a part of his cargo to enable him to convey the residue 
to the destined port ( u ) ; and it has been very solemnly decided 
in the Court of Admiralty, that the master may hypothecate the 
cargo as well as the ship and freight (v). An Imperial ship 
coming from the Mediterranean with a cargo of fruit to London, 
was driven into Lisbon to refit. An estimate and survey were 
made under the authority of a Court at Lisbon, and it was declared 
by the surveyors, that the ship was of sufficient value to warrant the 
repairs. The sum for which the deed of hypothecation was executed 
exceeded the estimate of the ship in its damaged condition, and of 
the freight, by a sum which was supposed to be about equal to 
the charge that would fall upon the cargo for unloading, ware- 
housing, &c. The ship arrived at London, and the loan not being 
discharged, the creditor instituted a suit in the Court of Admiralty 
against the ship and cargo. The ship produced considerably less 
than its estimated value, on account of its being a foreign ship, 
and the impossibility of obtaining a register for it. It was ad- 
mitted that the question, as to the validity of the hypothecation of 
the cargo had never been actually contested aqd decided in this 
country ; but several precedents of proceedings in the Court upon 
similar cases were found among the records of the Court, and it 


(0 Rhadamanthe, Mayer, 1 Dodson, 
A. R. 201. 

(at) So where money is necessary to 
discharge the salvage on a recapture : *by 
Lord Ellenborough, Ch. J., in Parmenter 


e. Todhunter, 1 Camp. 54 1 4 

(c) The Gratitudine, Mazzola, 3 Rob. 
A. R. 240. The instrument of hypothe- 
cation used on this occasion will be found 
in the Appendix to this Treatise, No. IV* 
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was agreed, thatlhe practice of hypothecating the cargo in such 
cases was frequent among merchants. It did not appear whether 
or no the master had an opportunity of sending the cargo by an- 
other ship ; but the learned J udge of the Court held, that accord- 
ing to .all the authorities on the subject of transhipment, the 
master was not bound to tranship ; and thinking,* upon the view of 
all the circumstances of the case, that the master had acted for 
the best, according to the appearance of things at the time, de- 
cided that the hypothecation of the cargo was valid, considering 
the hypothecation of the whole to be both in its principle, and in 
the consequences, that might ordinarily result from it, exactly 
analagous to the sale of a part . On account of the great im- 
portance of the question, the learned Judge invited the parties to 
bring it by appeal before another tribunal. 

22. It has been observed, that wherever the master may pledge 
the ship, he may pledge the freight also. A question upon the 
extent of such a pledge has been decided in the Court of Admi- 
ralty (w). The master of a Hamburgh ship, being at Baltimore , 
and about to sail for Cork , executed a bottomry bond, purporting 
to bind the ship and her freight, in general terms, neither ex- 
pressly confined to the freight of the present voyage, nor extended 
to future adventures. The ship sailed to Dublin instead of Cork 9 
and thereby the holder of the bond lost the opportunity of insti- 
tuting proceedings upon it at that time, and the freight was 
accounted for to the owners, though the deviation did not appear 
to have been made with this view. From Dublin the ship sailed 
again to America , and from thence to London, at which latter 
place the holder procured the ship to be sold under the authority 
of the Court of Admiralty ; and the produce being insufficient to 
discharge the bond, he petitioned the Court to have the freight of 
the last voyage applied to that purpose. The freight was then 
in the hands of the agent of the owners ; it was objected, that 
such a bond created a lien upon the freight of the existing voyage 
only, but the learned Judge of the Court, adverting to the fact 
of the freight of both voyages having come to the account of the 
owners, granted the prayer ofj^e petition ; at the same time, 
desiring “ not to be understood as laying down any general rule 


(w) The Jacob, Bear, 4 Rob. A. R. *245. 
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applicable to all circumstances and all cases, whexe any third party 
might have become interested in the freight # of the subsequent 
voyage.*' It has been held also in that Court, that freight earned 
from sub-shippers of goods, by permission of the charterers of the 
whole ship, is liable as against them in payment of a bottomry 
bond, given at the port of the charterers, for advances subsequent 
to the charter-party (a?). 


( or) The Eliza, Weddell, 3 Hag. Ad. Rep. 87. 
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CHAPTER IV. 

OF THE BEHAVIOUR OF THE MASTER AND MARINERS. 

1. The great trust reposed in the master by the owners, and 
the great authority which the law has vested in him, require on 
his part, and for his own sake, no less than for the interest of his 
employers, the utmost fidelity and attention. For if any injury 
or loss happen to the ship or cargo by reason of his negligence or 
misconduct, he is personally responsible for it ; and although the 
merchant may elect to sue the owners, they will have a remedy 
against him to make goo$ the damages, which they may be com- 
pelled to pay. So, if he make any particular engagement or 
warranty without a sufficient authority from his owners, although 
the owners may be answerable to the persons with whom he con- 
tracts, by reason of the general power belonging to his situation 
and character, he is in like manner responsible to the owners for 
the injury sustained by them in consequence of his acting beyond, 
or in violation of, the particular authority given to him (a). 

2. He is bound also to employ his whole -time and attention 
in the service of his employers, and the performance of the duties 
of his particular character, and is not at liberty to enter into 
any engagement for his own benefit, that may occupy any por- 
tion of his time in other concerns ; and therefore, if he do so, 
and the price of such engagement happen to be paid into the 
hands of his owners, they may retain the money, and he cannot 
recover it from them. This is well illustrated by the following 
case : — The master of an English ship, being at Smyrna , entered 
into an agreement with the deputy commissary of an English army 


(a) Fletcher v. Braddick, 2 New Rep. 
182; Fenton v. Dublin Steam Packet 


Coi&pany, 1 P. & D. 103, ante, p. 44, 
and post, “ Collision.** 
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to let the ship to Government for six months ;«and having stipu- 
lated that his owner should receive forty shillings peg ton per 
month, he required that he himself should be allowed the usual 
primage ; the commissary refused to make any allowance by way of 
primage, the freight being so very high ; but as he expected great 
assistance from the master’s skill and activity in managing the 
transport service in that quarter, he agreed, that instead of primage 
the master should be allowed one shilling per ton per month on 
the ship’s tonnage. The ship remained in the Mediterranean 
under this contract for about nine months. The master might 
have obtained a cargo of merchandize at Smyrna , upon which he 
would be entitled to a primage of five per cent, on the freight. 
During the period of this engagement his personal exertions were 
of considerable benefit to the public service. The whole of the 
money was paid by Government into the hands of the owner, 
and the master brought an action against him to recover this 
allowance. The cause was tried before Lord Ellenborough , who 
said, “ It is contended that a servant who has engaged to devote 
the whole of his time and attention to my concern, may hire out 
his services, or a part of them, to another ? It would have been 
a different thing, if the owner had been suing for his money ; but 
I am clearly of opinion, that at all events the present plaintiff 
has no right to it. Under this contract he must have been 
taken from superintending the defendant’s ship ; and I don’t 
know how far it might go, if such earnings could be recovered in a 
court of justice. No man should be allowed to have an interest 
against his duty. I will assume that the plaintiff obtained as high 
a freight as possible for his owners, and that his services to 
Government were meritorious ; still there would be no security 
in any department of life or business, if servants could legally let 
themselves out in whole or in part. My opinion upon the subject 
is quite decisive ; and if it be doubted, I beg that a bill of excep- 
tions may be tendered” (ft). No lawyer will doubt the correctness 
of this opinion. It was fit that the*reader should be informed of 
it in the very forcible terms in which it was expressed. 

Upon principles analogous to those which governed the decision 
in the case of Thompson v. Havilock , it was ruled by Lord Ellen - 


(b) Thompson v. Havilock, 1 Camp. make the master some allowance in the 
f>27. Upon the recommendation of the nature of primage. But he could n<*< 
Chief Justice, the owner consented to have insisted upon this. 

i . 2 
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borough , that a premium received by the master of a ship from the 
state of the exchange, in respect of a bill drawn by him upon his 
owners on the ship’s account, belonged to the owners ; although 
it was suggested, that in practice the master was allowed to retain 
a profit* of this kind for his own use (c). 

3. There is one very important branch of the master’s duty in 
time of war, which he should be most careful to observe; I allude 
to his conduct when sailing under convoy ; for besides the civil 
responsibility that he may incur to his owners or freighters, by 
misbehaviour in this respect, it may be expected that in any 
future war, statutes may be again enacted, similar to those which 
were passed during the late war, whereby he may be subjected 
to fine or imprisonment. And it is at all times his duty to com- 
municate to his owners any occurrence which may lead to a sus- 
picion or doubt, that his ship has sustained a damage, lest his 
owners should lose the benefit of an insurance which they may 
effect, and he thereby become answerable to them ( d ). 

4. It is impossible to frame any set of general rules competent 

to enforce the performance of all the civil obligations of a person of 
this description, and the legislature of this country has with some 
exceptions very prudently declined the attempt. With respect, 
however, to the mariners, whose duty is much more simple, a few 
important rules (c) were introduced in the reign of George II. 
which were at first confined to ships sailing from this country to 
parts beyond the seas ; and afterwards extended to the British 
Colonies in America (f). Similar provisions were also made 
with respect to vessels of the burthen of one hundred tons and 
upwards employed in the coasting trade, and going to open 
se&(^). § But these acts, as well as several others relating to the 

same subject, were repealed (A) in the reign of his late Majesty 
(1835), and an act ( i ) was passed u To amend and consolidate the 
laws relating to the Merchant Seamen of the United Kingdom, 
and for forming a register of all the men engaged in that service,” 
which act is now the law upon this important subject. This sta- 
tute, after a preamble, reciting “ that the prosperity, strength, and 


(c) Diplock and others v. Blackburn, (h) 2 & 3 Anne, c. 6 ; 2 Geo. 2, c. 
3 Camp. 43. 36 ; 2 Geo. 3, c. 31; 31 Geo. 3. c. 39 ; 

(rf) Gladstone v. King, 1 M. Se S. 35. 45 l Geo. 3, c. 81 ; 3? Geo. 3, c.73; 58 
(«) 2 Geo. 2, c. 36. Geo. 3, c. 38 ; 4 Geo. 4, c. 25 ; 3 & 4 

(/) 2 Geo. 3, c. 31. Wm. 4, c. 88 ; 69 Geo. 3, c. 58. 

(g) 31 Geo. 3, c. 39. (0 5 & 6 Wm. 4, c. 19. 
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safety of this United Kingdom, and of his Mjyesty 9 s dominions, 
do principally depend on a large, constant, and ready supply of 
seamen, as well for the commerce as for the defence thereof, and 
that it is necessary to aid, by all practicable means, the increase of 
the number of seamen, and to give them all due encouragement 
and protection,** proceeds to establish several important and most 
beneficial regulations respecting the contracts of mariners with 
their employers, their treatment and remuneration, which will 
be noticed in subsequent chapters, to which, according to the 
arrangement adopted by the author, they appropriately belong. 

A very slight comparison of the provisions of this statute 
with those of the repealed acts, will convince the reader of the 
great alteration which has taken place in the temper of British 
Legislation, in favour of merchant seamen. The chief object 
of the earlier acts of Parliament, would appear to have been the 
promotion of “ the welfare and riches of the Kingdom,” by “ the 
encouragement of trade and navigation;” comparatively little soli- 
citude was evinced to protect the rights or provide for the health 
and proper treatment of the mariners. # The agreement between 
them and their employers was required, as it now is, to be in 
writing ; but no precise form was prescribed for the protection 
of a class of men for the most part improvident and illiterate ; 
and, indeed, if good faith could always have been relied upon 
in the other contracting parties, perhaps the simplest form, so 
long as it specified the voyage contracted for and the rate of the 
wages to be paid, was the best (/). Experience, however, proved 
that advantage was too often taken of the humble attainments 
and capacities of seamen, to introduce special engagements into 
the agreement, sometimes rendering them liable to the penalties 
contained in Acts of Parliament (m) > with which they could not 
be conversant, often contrary to all natural justice and the known 
principles of the maritime law ; and although the Court of Ad- 
miralty insisted, as a Court of Equity, on its right to examine 


(/) See the observations of Lord 
Stowell in the case of the Minerva, Bell, 
1 Hag. 347. 

(m) In the year 1797, an act was 
passed, 37 Geo. 3, c. 73, for preventing 
the desertion of seamen from merchant 
vessels trading to the West Indies ; im- 
posing very severe penalties on temporary 


absence from duty, desertion, and other 
misconduct. It appears from the judg- 
ment of Lord Stowell, in the case of the 
Minerva, 1 Hag. Ad. Rep. 356, that the 
provisions of this statute had been em- 
bodied into a printed form, which seamen, 
unable to read or write, were compelled 
to execute. 
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whether such stipulations were reasonable! and, as such, binding 
on the mariners, yet, in the Courts of Westminster Hall , the 
rules of 'construction applicable to all other contracts between 
private parties were applied to these. 

Throughout the 5 and 6 Wra, IV. c. 19, a careful anxiety is 
evinced to guard the interests of the seaman. He is not liable 
to be betrayed into executing articles, with the purport of which 
he is unacquainted. A form embodying every engagement into 
which he ought to be required to enter, is prescribed by the sta- 
tute; and any agreement contrary to, or inconsistent with, its 
provisions, and with the right to wages given to him by the mari- 
time law in case of freight earned by ships subsequently lost, is 
declared not to be binding upon him (n). 

It is expressly provided that he shall not, by signing the agree- 
ment, forfeit his lien upon the ship, or be deprived of any remedy 
for the recovery of wages which seamen were before lawfully 
entitled to against the ship, the master, or the owners ; and he is 
informed, in a note to the articles, that any embezzlement, wilful 
or negligent loss or destruction of any part of the ship’s cargo or 
stores, may, as the maritime law allows (o), be made good to the 
owner out of the wages, so far as they will extend, of the seamen 
guilty of the same ; and that, if any seaman shall enter himself as 
qualified for a duty to which he shall prove to be not competent, 
he will be subject to a reduction of the wages agreed for in pro- 
portion to his incompetency ( p ). 

5. By the terms of the agreement prescribed by this Act of Par- 
liament, the seaman undertakes to serve on board the ship during 
the voyage described in it, and to conduct himself in an orderly, 
faithful, and honest manner, to be at all times diligent in his duty 
and station, and obedient to the lawful commands of the master ; 
an engagement which seems to comprise all the general duties 
of a mariner to hie employers. The breach of these duties and 
of this engagement, consists in desertion, quarrelsomeness, turbu- 
lence, mutiny, disobedience, neglect of duty, drunkenness; offences 
which, according to the frequency of their occurrence, the length 
of their continuance, and the circumstances of each particular 
case, besides the penalties and forfeitures enacted by the statute. 


(»*) Sect 5. (p) See the form of the articles in the 

(o) Molloy, B. ‘2, c. 3, s. 9 ; 1 Lord schedule to the act. 

Raym. 650. 
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may at common law justify the personal restraint and correc- 
tion of the mariner, or subject him to dismissal and forfeiture of 
wages. It may happen, that the regulations prescribed by the 
statute to protect the mariner against an undue infliction of for- 
feitures, such as the entry in the log-book of the circumstances 
attending the alleged offence, have not been complied with by 
the master ; and in such a case, although the statutory forfeitures 
may not be incurred, yet proof of the mariner's misconduct, to the 
satisfaction of the Court of Admiralty, may furnish a defence to 
an action brought by him for his wages against the master or 
owners. 

With respect to the breach by the mariners of their contract, 
to serve on the voyage described in the articles, by refusing to 
embark, neglect of duty, temporary absence from the ship, and 
desertion, — if the seaman refuse to proceed on the voyage for 
which he has bound himself to serve, or absent himself without 
leave, he may, in any part of his Majesty’s dominions, at home 
or abroad, be taken before a justice of the peace, and be com- 
mitted to hard labour in the house of correction, or lie may, uL 
the request of the master, and with his own consent, be taken on 
board the ship, or delivered to the master, for the purpose of pro- 
ceeding on the voyage ( q ). 

The voyage once commenced, it is his duty not only to navi- 
gate the ship in favourable weather, but to protect her in adverse 
weather through all perils ; and even in shipwreck, to exert him- 
self to save as much of her and her cargo as he can. However 
courageously or efficiently this duty may have been performed, 
or however great the danger he may have incurred, he is entitled 
to no extraordinary remuneration. He has only discharged his 
covenanted allegiance to the vessel, which he contemplated and 
pledged himself to give in the very formation of the contract 
which gave him his title to the stipulated wages. The ship, on 
the other hand, is pledged to him. Even when she has gone to 
pieces, he is not at liberty to depart from the shore where the 
mischance has been encountered : “ He has a right to cling to the 
last plank, in satisfaction of his wages” (r), and is bound to stand 


( 7 ) 5 & 6 Wm. 4, c. 19, s. 6 . - It would seem, from these decisions, that 

(r) The Sydney Cove, 2 Dods. Ad. the case of shipwreck is an exception to 

Rep. 13 ; the Neptune, 1 Hag. Ad. Rep. the rule that freight is the mother of 

227; Lady Durham, 3 Hag. Ad. Rep. 19t>. wages. In the American Courts, the lien 
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by and obey the master so long as there remains, in his judgment, 
a prospect of recovering any part of the ship or of the cargo. 

In case'of a contract for A voyage out and home, or to touch at 
several ports, the mariners are bound to take care of the vessel, 
and assist in the stowage and delivery of the cargo ,(r) at the seve- 
ral ports to which the voyage as described in the articles ex- 
tends. When arrived at the port of final destination, the voyage, 
within the meaning of the contract, is not concluded by the mere 
fact of arrival. The act of mooring is an act to be done by the 
crew. There is no period at which the cargo is more exposed to 
hazard than when it is in the act of being transferred from the 
ship to the shore ; and the maritime law accounts as a desertion 
the departure of the mariners from the vessel, until the cargo be 
actually delivered ( [s ). 

If the master propose to take the vessel on a voyage not desig- 
nated by the articles, the mariners may leave the ship, without 
being guilty of desertion (t) ; and words of indefinite meaning 
inserted in the ship’s articles, as “ and elsewhere,” will be con- 
strued in favour of the msgriners, and with reference to the general 
course and routine of the voyage described in the context ( u ). 
“ Such words,” said Lord Stowell , c< must receive a reasonable 
construction, conformable to the necessities of commerce ; they 
arc not to be taken in the indefinite latitude in which they are 
expressed. They are no description of a voyage ; they are an 
unlimited description of the navigable globe, and are not to be 
admitted as a universal alibi for the whole world, including the 
most remote and even pestilential shores” (»). Want of provisions 
will justify the seaman in leaving the ship. He must be found with 
food so long as he remains on board and is willing to do his duty ; 
and if it be not supplied, he is at liberty to seek it elsewhere. 
“The men,” said Lord Stowell , in the case of the Castilia ( w ), 


of seamen on property saved from ship* 
wreck for their wages, is put upon the 
ground of a qualified salvage. See Mr. 
Justice Storey's note to tho American 
edition, p. 452. See, as to the practice in 
England, Weskclt. lnsur. tit. Wages, art. 
17. 

(r) The Cambridge, 2 Hag. Ad. Rep. 
243. 


(*) The Baltic Merchant, Edw. Ad. 
Rep. 86. 

(t) The Countess of Harcourt, 1 Hag. 
248 ; the Cambridge, 2 Hag. 243. 

( u) The Eliza, 1 Hag. 182; the 
Miqerva, 1 Hag. 347. 

( v ) The Minerva. 1 Hag. 

(to) 1 Hag. 59. Sec also the Eliz. 1 
Hag. 182. 
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“ had no breakfast, and there was the same prpspect as to dinner. 
Their departure was therefore justified.” 

Misconduct and ill treatment on the part of the master may also 
justify desertion. The duties of the mariners and the master are 
reciprocal : from the former are due obedience and respect, from 
the latter, protection and good treatment. “ Desertion,” said Lord 
Kenyon , “ is a forfeiture of wages ; but if the captain conducts 
himself in such a way as puts the sailor into that situation, that 
he cannot, without damage to his personal safety, continue in his 
service ;* human nature speaks the language ; a servant is justified 
in providing for that safety (x). The Courts of Admiralty and of 
Common Law, will consider with indulgence to the seaman all the 
circumstances of each case, what his intention was at the time, and 
what excuse he may have for the absence which is alleged as de- 
sertion. Thus, where two seamen having obtained leave to go on 
shore at Dominica , on condition that they returned at * gun-fire or 
sun-set in the evening,’ went to a place of entertainment, got very 
drunk, slept all the night under the table, never heard the gun fire, 
were drunk all the next day and night, aqd were then taken before 
a magistrate and charged with desertion,” Lord Stowcll said (y), 
“ This conduct of theirs was criminal, and as such a just subject 
of punishment; but as to the crime of desertion, it no more 
resembles that, than it does a robbery or a murder. They had 
left all their clothes on board, and made no preparations, and 
their conduct on shore was the very reverse of what must have 
been the conduct of men meditating an escape.” An action by 
a seaman for his Wages was defended on the ground of deser- 
tion. It appeared that the plaintiff* with other seamen had come 
on shore in a boat with some officers, and on being required to 
return to the ship, they said they had had no victuals the whole 
day, and requested to stay till they had some. This being refused 
they remained on shore, and went to the ship»the next morning, 
when the master dismissed them, and refused to pay their wages.” 
Lord Eldon{ss ) said, “The questmn here is, is this a desertion? 
I am of opinion that it is not ; the plaintiff and the other seamen 
only requested to be permitted to remain on shore to have some 
victuals; it was a reasonable request; they had no ifttention of 


(x) Limland v. Stephens, 3 Esp. Rep. (z) Scgard v. Roberts, 3 Esp. Rep. 

269. 71. 

(y) The Ealing Grove, 2 Hag. 15. 
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abandoning the sljip, they in fact went on board as soon as they 
had the means! and were refused to be received. After thus offer- 
ing to return to their duty, the captain shall not be permitted to 
call such conduct a desertion, when the whole conduct of the 
plaintiff showed that no such act was intended.” Again, in the 
case of the Frederick (a) a suit for seaman’s wages/the owners put 
in a defensive allegation that the plaintiff, with five other mari- 
ners, got intoxicated with rum clandestinely procured, that they 
quarrelled with the steward and the mate for not giving them 
more, and made the same demand on the captain in a violent and 
turbulent manner. Being desired to go to bed and put out the 
lights, they refused to obey, and the captain told the ringleader 
that if he was dissatisfied he might go on shore, which he said he 
would do. The others then said, if one went all would go, and 
the captain ordered the second mate to go in the boat with them. 
It was alleged that he did not in any way discharge them, and 
that they were guilty of mutiny and desertion. But Lord Stowell , 
in commenting on the evidence said, 14 I am bound to notice that 
the captain admits he yas so irritated, that he cannot depend 
exactly upon his memory of what passed ; that the principal mate, 
a witness of great credit, goes no further than to say, that the 
captain did not formally discharge them ; leading, by the use of 
this word formally , to a conjecture that there might still be 
something said, which these men with a willingness of interpreta- 
tion on their side might construe into an actual liberty to depart, 
a liceat migrare. And if his words were such as might be so 
misunderstood, it would be a little hard, I "think, to stamp that 
misinterpretation with the guilt of absolute mutiny and desertion.” 
But an absence originally permissive may become a desertion, if 
the mariner, when required to do so, refused to return to the ship (6). 
And on the other hand a clear case of desertion may be mitigated 
into the less offenoe of temporary absence, if at the time not treated 
by the master as a desertion, or by his subsequent condonation” (c). 

With respect to the other offences before mentioned, the reader 
may be referred t<* the judgment of the Court of Admiralty in 
the case of Robinett v. the ship Exeter (d)> which was a suit for 
wages brought by the mate, who had been hired by the captain at 


(a) 1 Hag. 211. v. Brant, 2 Camp. 590; Beale r. Thomp- 

(fc) The Bulmer, 1 Hag. 163. son, 4 East, 546. 

(c) 5 &6 Win. 4, c. 10, s. 7 ; Miller (</) 2 Rob. Ad. Rep. 261. 
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Bombay , and discharged in the course of tjie ship’s voyage to 
Europe at Colombo , on a charge of incapacity, drunkenness, ne- 
glect, and disobedience of orders. w Upon the matter 6f drunken- 
ness," said Lord Stowell , “ the Court will be no apologist for that, 
it is an offence peculiarly noxious on board a ship where the 
sober and vigilant attention of every man, and particularly of 
officers, is required. At the same time, the Court cannot entirely 
forget that in a mode of life peculiarly exposed to severe peril 
and exertion, and therefore admiting in seasons of repose some- 
thing of indulgence and refreshment, that indulgence and refresh- 
ment is naturally enough sought by such persons in grosser plea- 
sures of that kind, and therefore that the proof of a single act of 
intemperance committed in port, is no conclusive proof of disability 
for general maritime employment. Another rule would, I fear, dis- 
able many very useful men for the maritime service of their country. 

4S As to disobedience to lawful command, it is an offence of the 
grossest kind, the Court would be particularly attentive to pre- 
serve that subordination and discipline on board of ship which is 
so indispensably necessary for the preservation of the whole ser- 
vice, and of every person concerned in it. It would not, therefore, 
be a peremptory or harsh tone, or an overcharged manner, in the 
exercise of authority, that will be ever held by this Court to jus- 
tify resistance. It will not be sufficient that there has been a want 
of that personal attention and civility which usually takes place 
on other occasions, and might be wished generally to attend the 
exercise of authority. The nature of the service requires that 
those persons who* engage in it should accommodate themselves 
to the circumstances attending it, and those circumstances are not 
unfrequently urgent and create strong sensations which naturally 
find their way in strong expressions and violent demeanor. The 
persons subject to this species of authority are not to be captious, 
or to take exception to a neglect of formal ceremonious obser- 
vances of behaviour, and on these grounds, the Court would hold 
that the charges of this defence are of a nature sufficient to justify 
dismissal if they are properly substantiated in evidence, although 
it might at the same time be proved that less personal civility had 
been used than would excuse something of an hesitation of obe- 
dience in other modes of life.” § 

6. By the common law, the master has authority over all the 
mariners on board the ship, and it is their duty to obey his com- 
mands in all lawful matters relating to the navigation of the ship. 
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and the preservation of good orders and such obedience they 
expressly promise to yield to him by the agreement usually made 
for their service (d). In case of disobedience or disorderly con- 
duct, he may lawfully correct them in a reasonable manner ; his 
authority in this respect being analogous to that of a parent over 
his child, or of a master over his apprentice or scholar (e). Such 
an authority is absolutely necessary to the safety of the ship, and 
of the lives of the persons on board. But it behoves the master 
to be very careful in the exercise of it, and not to make his 
parental power a pretext for cruelty and oppression. The framers 
of the ancient marine ordinances appear studiously to have avoided 
the mention of this power. The French ordinance ( / ) specifies 
certain particular modes of punishment, which the master may 
inflict on “ drunken and disobedient mariners, and those who ill- 
treat their comrades, or commit other like faults in the course of 
their voyage,” but it requires the consent of the steersman and 
mate. By the law of England , such consent is not required ; 
nevertheless the master should, except in cases requiring his 
immediate interposition, take the advice of the persons next below 
him in authority, as well to prevent the operation of passion in 
his own breast, as to secure witnesses to the propriety of his 
conduct. For the master, on his return to this country, may be 
called upon by action at law, to answer to a mariner, who has 
been beaten or imprisoned by him, or by his order, in the course 
of a voyage ; and for the justification of his conduct, he should be 
able to show, not only that there was a sufficient cause for chas- 
tisement, but also that the chastisement itself was reasonable and 
moderate, otherwise the mariner may recover damages propor- 
tionate to the injury received (g). 


(df) See Appendix, No. V. 

(e) Magister nullanf habet jurisdic- 
tionem ingontum suarum navium, sed 
quandam tantum ceconomic&m potesta- 
tem vel disciplinary queo usque ad Icvem 
castigationcm, pro corrigenda insolentia 
et male moratfi vitfi seu licentiA nautarum 
et vectorum quemadmodum earn tenet 
pater in filios, magister in discipulos, 
dominus in servos vel familiares. Casa- 
regis, Disc. 136, n. 14, cited by Valin on 
French Ordinance, tom. 1, p. 449. See 
also Ordinance of Phil. 2, A. D. 1563; 


2 Mag. 10; Molloy, book 2, ch. 3, sect. 
12, and the case of Watson v. Christie, 2 
Bos. & Pull. 224. 

(/) Div. 2, tit. 1, Du Capitaine, art. 22. 

(ff) To an action of this sort, the mas- 
ter must plead specially that the plaintiff 
committed such a particular fault, and 
that he corrected him moderately for it. 
The plaintiff by his replication may either 
deny the cause of correction, or, admitting 
the* cause, may insist that the correction 
was excessive. If the master docs not 
plead his justification specially, he will 
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§ In the Court of Admiralty, also, a mariner # may obtain redress 
for an undue exercise of authority on the part of the master, by 
the infliction of undeserved or excessive correction (ft). This 
jurisdiction is familiarly exercised by that court in what are called 
causes of damage, the judge determining, in consideration of all 
the circumstances of the case, the plaintiff’s right to maintain the 
action, and the amount of compensation he is entitled to receive. 
In estimating the defence of the master to such a suit, the court 
will give little weight to charges of misconduct of a different cha- 
racter from that which was the immediate occasion of the punish- 
ment complained of ; but it will not confine its attention to the 
circumstances of recent offence, where the master can justify him- 
self by proof of similar and habitual misbehaviour (i). 

With respect to the manner of the punishment which may law- 
fully be inflicted by the master, the judgment of Lord Stowell , in 
the case of the Agincourt , above cited, deserves to be inserted here. 
u It is hardly to be disputed,” says his Lordship, " that in a case of 
gross misbehaviour, the master of a merchant ship has a right to 
inflict corporal punishment upon the delinquent mariner. That 
right must be supported by the law of England , which is the 
proper authority for fixing the limits within wliich'one subject of 
this realm has a right to inflict corporal suffering upon another. 
Upon that ground I dismiss all reference to authorities of foreign 
maritime law, and I regret that so little upon this subject is 
to be found in our own. No statutable regulations exist upon 
this subject. The statute relating to merchant seamen is silent 
upon it (j ) ; the only authorities are supplied by the decisions of 
the courts of law, acting upon considerations of necessity and just 
discretion ; and upon such grounds, I think the following rules 
may be considered as sufficiently established. In the first place, 
that the punishment must be applied with due moderation. It is 
asserted in some well considered books, that th&law gives the same 
authority to the captain of a merchant ship to chastise his mariners 
for misbehaviour, as a master possesses over his apprentices ; mean- 


not be entitled to give in evidence under 
the general issue, for the purpose of miti- 
gating damages, facts, which, if pleaded, 
would amount to a justification. Watson 
v. Christie, 2 Bos. & Pull. 224. 

(A) The Ruckers, 4 Robs. Rep. 73 ; 


the Agincourt, 1 Hag. 271 ; Lowther 
Castle, 1 Hag. 384 ; the Enchantress, 1 
Hag. 395; the Centurion, I Hag. 161. 

( O See the cases of the Agincourt and 
the Lowther Castle. 

(j) 2 Geo 2, c. 36. 
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ing that it is inherent in him, upon the same grounds of necessity 
and sound discretion in the one case as in the other ; not, certainly, 
to be used'exactly in the way of an equal measure of punishment, 
because the apprentice is generally a youth of comparatively ten- 
der years, and whose acts of misbehaviour can hardly produce 
the same destructive consequences as may attend the negligence 
of the mariner, an experienced person, of confirmed strength, cap- 
able of sustaining a severer infliction than could properly be 
inflicted on a stripling, and whose acts, even of negligence, may 
draw after them consequences fatal to all the lives and all the 
the property on board. It is hardly necessary to add as a corol- 
lary, that in all cases which will admit of the delay proper for 
inquiry, due inquiry should precede the act of punishment ; and 
therefore, that the party charged should have the benefit of that 
rule of universal justice, and of being heard in his own defence. 
A punishment inflicted without the allowance of such benefit is 
in itself a gross violation of justice. There are cases, undoubt- 
edly, which neither require nor admit of such a deliberate pro- 
cedure. Such are cases where the criminal facts expose them- 
selves to general notoriety, by the public manner in which they 
tire committed, or where the necessity occurs of immediately 
opposing attempted acts of violence, by a prompt re-action of law- 
ful force, as in the disorders of a commencing mutiny. These 
are cases that speak for themselves, and are of unavoidable dis- 
pensation. It may be matter of prudence, but is not matter of 
strict obligation in vessels of this kind, that the captain should 
communicate with other officers of the vessel ;• nor do I find that 
any particular mode or instrument of punishment has received a 
particular recognition : that must be left to the common usage 
practised in such cases, and to the humane discretion of the per- 
son who has the right of commanding its application” (A). 

To this it may bo added, that the offences which arc most likely 
to call for the exercise of the master’s authority to inflict personal 


(Jk) “ By the common law," said Chief 
Justice Tindal, in a recent case, “ a simi- 
lar power of Moderate chastisement is 
given to the captain of a ship, as there is 
to a parent and a schoolmaster. Lord 
Tenterden often observed, that it was al- 
ways desirable, and indeed the duty of the 
captain, to institute an inquiry, and have 


the result of it entered on the log. It is 
his duty, because, by availing himself of 
the advice of others, he prevents himself 
from acting solely on his own feelings, 
whiqh may be excited ; and it is his in- 
terest, because it furnishes evidence in his 
favour, to be used on the day of trial. 
Murray v. Moutrie, 6 C. A P. 471. 
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punishment, disorder, disobedience, and mutiny, may not unfre- 
quently be caused or aggravated by his own indiscretion and mis- 
conduct. He ought not to be extreme to mark what is done! amiss ( k ). 
The law enjoins upon him a temperate demeanour and decent con- 
duct towards seamen. He is fineable, by many of the sea laws, for 
abusive expressions (/) ; and though hasty words employed by him 
on occasions of emergency and excitement will be considered ex- 
cusable, violent language used at the time of the correction, which 
is challenged, may indicate an undue violence of temper, and 
render him liable to be admonished : “ that passion is not to be 
indulged in the infliction of punishment, and that he who has to 
command others should also command himself” (m). § 

7. If the master strike a mariner without cause, or use a deadly 
weapon as an instrument of correction where moderate correction 
may be inflicted, and death ensue, he will be guilty either of 
manslaughter or murder (n) 9 according to the rules and distinc- 
tions of the criminal law of England in analogous cases, all of 
which are applicable to persons in this situation ; and all offences 
committed at sea may be tried under the Admiralty commission 
or the commission issued under the autKority of the 4&5Wra, 
4, c. 36, and punished as if committed on shore (o). In the case 
of actual or open mutiny by the crew, or any part of them, the 
resistance of the master becomes an act of self-defence, and is to 
be considered in all its consequences from that point of view. The 
ordinances of Oleron (jp) and Wisbuy (< q ) declare that a mariner 
who strikes the master shall either pay a fine or lose his right 
hand ; a strange as. well as cruel alternative, unknown in the 
modern jurisprudence of this country. But although the master 
may by force restrain the commission of great crimes, he has no 
judicial authority to punish the criminal, but ought to secure his 
person, and cause him to be brought before a proper tribunal of 
his country (r). And all justices of the peace qre empowered to 
receive informations touching any murder, piracy, felony, or rob- 


(A) New Phoenix, 1 Hag. 199. 

( l ) Mr. Justice Storey’s Notes to the 
American Edition, p. 137. 

(m) The Agincourt, 1 Hag. 290. 

(») Captain Kidd’s Case, 5 State 
Trials, 287. • 

(o) 39 Geo. 3, c. 37 ; 7 & 8 Geo. 4, 
c. 28, s. 12 ; 7 & 8 Geo. 4, c. 30, s. 43; 


• 

7 & 8 Geo. 4, c. 27, s. 77 ; 9 Geo. 4, c. 
31, s. 32. 

(p) A. 12. 

(?) A. 24. 

(r) Hanseatic Ordinance, art. 30 ; 
French Ordinance, book 2, tit. 1 ; Du 
Capitaine, art. 23 ; Roccus, Not. 8. 
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bery upon the se|, and to commit the offenders for trial, or to 
admit them to bail in cases in which bail may by law be taken (s). 

§ By tlte 5 & 6 Wm. 4, c. 19, s. 38, it is enacted, that in case 
of any assault or battery which shall, after the commencement of 
this Act, be committed on board any merchant ship in any place 
at sea, or out of his Majesty's dominions, it shall be lawful for any 
two justices of the peace, in any part of his Majesty’s dominions, 
upon complaint of the party aggrieved, to hear and determine any 
such complaint, and to make such adjudication thereon as by the 
9 Geo. 4, c. 31, any two justices are empowered to do; and the 
fine or forfeiture to be imposed in any such case shall be payable 
to the Merchant Seaman’s Hospital or institution at or nearest to 
the part or place where such adjudication shall be made. 

8. By the French ordinance (t), the master is prohibited, under 
pain of corporal punishment, from concealing, diverting, or selling 
any portion of the victuals of the ship, except to vessels which he 
may meet in the open sea, in a state of pressing necessity. Their 
wants he may, with the advice of his officers, relieve, provided 
he retain sufficient for his own voyage, and account to his owners 
for the proceeds of the victuals sold. The ordinance of the 
Hanse Towns contains a provision to the like effect, and Valin (a) 
tells us, that it extends not only to friends, but also to enemies, 
in the same manner as in shipwreck, or in battle, it is a duty to 
save the life of an enemy which has become the sport of the sea, 
or otherwise in danger of perishing. This, however, is a purely 
moral obligation, not founded on any positive law, nor compulsory 
on the master. The Court of Admiralty even has no power of re- 
munerating for the preservation of life (®), and leaves all exertions 
for that object to the bounty of individuals. By the Rhodian 
law, also, the master may, in case of need, compel any individuals 
on board his ship to surrender for the common use such victuals 
as they may have. — “ Utique tamen non gratis, ut nihil restitui 
necesse sit, sed cum onere restituendi ubi necessitas cessaverii ” (w). 
The French ordinance and the code de commerce (sc), also recog- 
nise this right and the duty of restitution. $ 


(*) 7 Geo. 4, c. 38. („) The Aid, 1 Hag. 83. 

(0 Ordonnance, liv. 2, art 32, 33. (w) Vilnius, cited by Valin, supra. 

(*) Valin, liv. 2, tit 1, Du Capitaine. c (x) Code de Com. art. 249. 
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CHAPTER V. 

OF BARRATRY. 

1. The term Barratry , which is often used as well by foreign wri- 
ters as those of our own nation* is generally understood in this and 
in most other countries to denote a fraudulent act of the master or 
mariners committed to the prejudice of the owners of the ship (a). 
In France it is often used in a more enlarged sense* and compre- 
hends acts of mere ignorance or unskilfulness not accompanied 
with a fraudulent design. 

§ To our definition of barratry, it is not essential that the act 
should be done by the master, for his own benefit, or with the 
intent of injuring his owners. Thus, if he sail out of port without 
paying port duties, whereby the goods are forfeited, lost or 
spoiled ( b ), or if he cruise in quest of prizes without proper 
authority, and contrary to the orders of his owners (c), or if he 
disregard an embargo (d), or attempt a breach of a blockade (e), 
or be concerned in smuggling, or connive at smuggling by his 
mariners, (/) he is guilty of barratry. And where a master had 
general instructions- to make the best purchases with despatch, 
it was considered that such instructions must mean legal purchases 
and legal despatch , and that going into an enemy’s settlement to 
trade, although his cargo could be more speedily and cheaply 
completed there, (the ship being seized and confiscated on account 
of it,) was barratry {g ). Nor was it thought dto make any dif- 
ference that he intended thereby to promote his owners’ interest. 
It is not for him to judge in cases not intrusted to his discre- 
tion, or to suppose that he is not breaking the trust reposed 


(а) Emerigon, tom. 1, 366. See the 
cases, Marshall’s Law of Insurance, 518. 

(б) In Knight v. Cambridge, 1 Stfa. 
581; 2 Lord R&ym. 1349; Stamma v 
Brown, 2 Strange, 1174. 

(e) Moss v. Byrom, 6 T. R. 379. 

M 


(d) Robinson v. Ewer, 1 T. R. 127. 

(e) Goldschmidt v. Whitmore, 3 Taunt. 
508 ; Everth v. Hannam, 6 Taunt. 375. 

(/) Lockyer ». Offiey, 1 T. R. 252; 
Pipon v. Cope, 1 C&mpb. 434. 

(p) Earle t>. Rowcroft, 8 East, 126. 
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in him but acting meritoriously, when he endeavours to advance 
the interests of his owners by means which the law forbids, and 
which hb owners must be taken to have forbidden, not only from 
what ought to be, and therefore must be presumed to have been, 
their own sense of public duty, but also from a consideration of 
the risk and loss likely to follow from the use of such means. 
But a matter entrusted to his discretion and not contrary to law, 
admits of a different consideration, and accordingly, when in an 
action on a policy of assurance, the loss being alleged by barratry 
of the master, it appeared that his ship having sprung a leak, he 
took her into port, and before any survey made, broke up her 
ceiling and end bows with crow bars, thereby injuring and 
weakening her. Lord Kllenborouyh , addressing the counsel for the 
plaintiff said, M To constitute barratry, which is a crime, the 
captain must be proved to have acted against his better judgment ; 
ns the case stands there is a whole ocean between you and bar- 
ratry (A).'* 

Barratry may be committed by the owners or master against 
the general freighter, or with consent of the freighters against the 
owner (/). It would seem that one part owner being master may 
commit barratry against another (A), but if the master be sole 
owner he cannot commit barratry against himself (/) § 

But though with us it docs not denominate any crime punish- 
able by law, yet several offences committed by the master and 
mariners, in violation of their trust and duty, and which fall 
within the definition of barratry, are punishable by different 
statutes, which l shall now proceed to mention. 

First, as to the offence of wilfully destroying the ship. This 
is still, under circumstances of aggravation, punishable with death. 

By the first statute passed on this subject, in which it was recited, 
that " it often happens that masters and mariners of ships having 
insured or taken upon bottomry, greater sums of money than the 
value of their adventure, do wilfully cast away, burn, or otherwise 
destroy the ships under their charge, to the merchants and owners 
great loss,” It is enacted, “ That if any captain, master, mariner, 
or other officer belonging to any ship, shall wilfully cast away. 


(A) Todd r. Ritchie, l Stark. Rep. 976. Bell's Principles of the Law of 
240. Scotland, p. 188. 

(t) Valleyo t>. Wheeler, Cowp. 14*i ; (/) Ross r. Hunter, 3 Term Rep. 33 ; 

Soares e. Thornton, 6 Taunt. 627. Nutt r. Bourdeaux, IT. R. 323 ; Stam- 

(A) Boutflowcr r, Wilmcr, 2 Selw. mar. Brown, 2 Strange, 1173. 
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burn, or otherwise destroy the ship, unto which he belongeth, 
or procure the same to be done, he shall suffer death as a 
felon” (m). 

By the second , it is enacted, “ That if any captain, master, ma- 
riner, or other officer belonging to any ship, shall wilfully cast 
away, burn, or otherwise destroy the ship, unto which he be- 
longeth, or procure the same to be done, to the prejudice of the 
owner or owners thereof, or of any merchant or merchants, that 
shall load goods thereon, he shall suffer death as a felon (»). 

Further provisions were made in the reign of George the 
first (« o ), but soon after the determination of an important prose- 
cution at the Old Bailey (/>), and I presume in order to remedy 
a defect in the law manifested on that occasion, they were re- 
pealed (< q ), except as to prosecutions for offences committed before 
the 16th of July 1803 (r), and other provisions substituted by the 
43 Geo. 3, c. 113, which was in force when the last edition of 
this work was published. 

§ The 9 Geo. 4, c. 31, repeals the 43 Geo. 3, c. 1 13. So much 
of the 22 & 23 Car. 2, c. 1 1, as relates to .the wilful destruction of 
any ship by any of the persons belonging to it ; and so much of 
the 33 Geo. 3, c. 67, as relates to persons who shall wilfully and 
maliciously set fire to or destroy or damage otherwise than by 
fire, any ship, keel, or other vessel, were repealed by the 7 & 8 
Geo. 4, c. 27. Other provisions upon this subject were made by 
the 7 & 8 Geo. 4, c. 30, which except those contained in the 
tenth section as to damage done otherwise than by fire (and 
offences committed previously to or upon the 30th of September 
1837) are now also repealed, and it is enacted, 

“ That whosoever shall unlawfully and maliciously set fire to, 
cast away, or in anywise destroy any ship or vessel, either with 
intent to murder any person, or whereby the life of any person 
shall be endangered, shall be guilty of felony, a fill being convicted 
thereof shall suffer death (s). 


(w) 22 Sc 23 Car. 2, c. 11 , g. 12. 

(») 1 Anne, stat. 2, c. 9, s. 4. 

<o) 4 Geo. 1, c. 12, s. 3; it Geo. 1, 
c. 29, s. 5, 6, and 7. 

( P ) The case of Easterby p. Macftur- 
lane. Addenda to East's P. C. p. 26. * 

(q) Id sect. 4. 

( r) 43 Geo. 3. c. 1 13. See cap. 79 
of the same year as to Ireland. 


(«) 7 Wm, 4 and 1 Viet. c. 89, s. 4, 
A pleasure boat, eighteen feet long, was 
set fire to, and P&tteson, J. • inclined to 
think it was a vessel within the xneaniug 
of the act. R. e. Bowyer, 4 C. & P. 
659. Upon an indictment for firing a 
barge, Alderson, J., said, «• that if the 
prisoner was convicted, he would take the 


M 2 



164 Of Barratry. [part ii. 

u That whosoever shall unlawfully exhibit any false light or 
signal, with intent to bring any ship or vessel into danger, or shall 
unlawfully and maliciously do anything tending to the immediate 
loss or destruction of any ship or vessel in distress, shall be guilty 
of felony, and being convicted thereof shall suffer death. ( t ) 

11 That whosoever shall unlawfully and maliciously set fire to, 
or in anywise destroy any ship or vessel, whether the same be 
complete or in an unfinished state, or shall unlawfully and mali- 
ciously set fire to, cast away, or in anywise destroy any ship or 
vessel, with intent thereby to prejudice any owner, or part-owner 
of any such ship or vessel, or of any goods on board the same, or 
any person that hath underwritten or shall underwrite any policy 
of insurance upon such ship or vessel, or on the freight thereof, 
or upon any goods on board the same, shall be guilty of felony, 
and being convicted thereof, shall be liable, at the discretion of 
the Court, to be transported beyond the seas for the term of the 
natural life of such offender, or for any term not less than fifteen 
years, or to be imprisoned for any term not exceeding three 
years. ( u ) 

“ That whosoever shall by force prevent or impede any person 
endeavouring to save his life from any ship or vessel which shall 
be in distress or wrecked, stranded, or cast on shore, (whether he 
shall be on board, or shall have quitted the same) shall be guilty 
of felony, and being convicted thereof, shall be liable, at the dis- 
cretion of the Court, to be transported beyond the seas for the 
term of the natural life of such offender, or for any term not less 
than fifteen years, or to be imprisoned for any term not exceeding 
three years («?). 

“ That whosoever shall unlawfully and maliciously destroy any 
part of any ship or vessel which shall be in distress, or wrecked, 
stranded, or cast on shore, or any goods, merchandize, or articles 
of any kind, belonging to such ship or vessel, shall be guilty of 
felony, and being convicted thereof, shall be liable, at the discre- 
tion of the Court, to be transported beyond the seas for any term 
not exceeding fifteen years, nor less than ten years, or to be im- 
prisoned for any term not exceeding three years/* (w) 


opinion of the judges, whether a barge (a) Sect. 6. 

was within the meaning of the statute.** (r) Sect. 7. 

R. e. Smith, 4 C. & P. 569. (*) Sect. 8. 

(t) Sect 6. 
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3. Secondly, as to the offences of running away with the ship 
or cargo, and of making a revolt in the ship. 

By a statute passed in the reign of King William* 3 (a?), it 
is enacted, “ That if any commander or master of any ship, or any 
seaman or mariner, shall in any place, where the admiral hath juris- 
diction, betray his trust and turn pirate, enemy, or rebel, and 
piratically and feloniously run away with his or their ship or ships> 
or any barge, boat, ordnance, ammunition, goods or merchandizes ; 
or yield them up voluntarily to any pirate, or shall bring any se- 
ducing messages from any pirate, enemy, or rebel, or consult, 
combine or confederate with, or attempt or endeavour to corrupt 
any commander, master, officer, or mariner, to yield up or 
run away with any ship, goods, or merchandizes, or turn 
pirate, or go over to pirates, or if any person shall lay violent 
hands on his commander whereby to hinder him from fighting 
in defence of his ship and goods committed to his trust, or 
shall confine his master, or make or endeavour to make a revolt 
in the ship, shall be adjudged, deemed, and taken to be a pirate, 
felon, and robber, and being convicted ^hereof according to the 
directions of this Act, shall have and suffer pains of death, loss of 
lands, goods, and chattels, as pirates, felons, and robbers upon the 
seas, ought to have and suffer” (y). $ By the 18 Geo. 2, c. 30, 

it was enacted, “ That subjects or denizens committing hostilities 
at sea against his Majesty's subjects, or giving aid to his enemies 
at sea, should be tried and punished as pirates. And now, by 
7 Wm. 4 & 1 Viet. c. 88, s. 3, " That persons convicted of any 
offence which by the acts referred to in this section, amounts to 
piracy, shall be liable to be transported for life, or for any term 


(*) 11 & 12 Wm. 3, c. 7, s. 9, made 
perpetual by 6 Geo. 1, c. 19. 

(y) § By Stat. 38 Hen. 8, c. 25, - For 
pirates,” it is enacted, that treasons, felo- 
nies, robberies, murders, manslau ghters 
and other offences committed on the sea, 
shall be punished in the same manner as 
if committed on land.** 

Provided that this act extend not to be 
prejudicial or hurtful to any persons for 
taking any victual, cables, ropes, anchor!, 
or sails, which any such persons (com- 
pelled by necessity) take of, or in any 


ship which may conveniently spare the 
same; so the satfle persons pay out of 
hand, money or money’s worth to the value 
of the things so taken, or deliver for the 
same a sufficient bill obligatory to be paid 
in form following, that is to say, “ If the 
taking of the same things be on this side 
of the straits of Marroke, then to be paid 
within four months, and if it be beyond the 
straits of Marroke, then to be paid within 
twelve months." See also ante, Part 2, 
c. 4, s. 8. 
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not less than fifteen years, or to be imprisoned for any term not 
exceeding three years. 

4. Thirdly, as to the offence of not resisting pirates and ene- 
mies (n). It appears formerly to have been a practice with the 
Turkish pirates to restore a ship, and the goods of the master and 
mariners, and sometimes even to pay the whole, or a part of the 
freight, if the ship yielded to them, and they were suffered to 
take out the cargo without resistance. To prevent this practice, 
a statute was passed so long ago as the reign of King Charles 2, 
in the preamble whereof this practice is recited, and by which the 
master of any vessel of a burthen not less than two hundred tons, 
and furnished with sixteen guns, is forbidden to yield his cargo 
to pirates of any force, without resistance, on pain of being ren- 
dered incapable to take charge of any English vessel afterwards. 
And if the ship is released, and any thing given by the pirates to 
the master, such gift and his share of the ship are to go to the 
owners of the goods. And any ship of less burthen or force than 
before mentioned, is forbidden to yield to a Turkish pirate, not 
having double her number of guns, without fighting (6) ; an ex- 
traordinary instance of the courage and skill which the Legislature 
of those times attributed to English seamen, and which the ex- 
ploits of succeeding generations have so often and so gloriously 
exemplified ! 

§ By the same statute it is enacted, u That if the mariners or 
inferior officers of any English ship, laden with goods and mer- 
chandizes as aforesaid, shall decline or refuse to fight and defend 
the ship, when they shall be thereunto commanded by the master 
or commander thereof, or shall utter any words to discourage the 
other mariners from defending the ship, that every mariner who 
shall be found guilty of declining or refusing as aforesaid, shall 
lose all his wages due to him, together with such goods as he hath 
in his ship, and suffer imprisonment, not exceeding the space of 
six months, and shall during such time, be kept to hard labour, 
for his or their maintenance ” (c). § 


(а) See Hanseatic Ordinance, art, 35, 2, c. 11. 

36, 37, and koccus. Not. 70. (r) 22 & 23 Car. 2, c. 1 l,s. 7. 

(б) 16 Car. 2, c. 6, and 22 & 23 Car. 
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CHAPTER VI. 

OF THE ENCOURAGEMENT AND PROTECTION OF MERCHANT 

SEAMEN. 

1 . The Legislature has not been less studious to reward and pro- 
vide for deserving mariners, than to punish the fraudulent or the 
fearful. 

To this purpose it has been enacted (a), " That when any 
English ship shall have been defended against any pirates, ene- 
mies, or sea-rovers by fight, and brought to her designed port, in 
which fight any of the officers or seamen shall have been killed 
or wounded, it shall and may be lawful to and for the Judge of 
His Majesty’s High Court of Admiralty, or his Surrogate in the 
port of London , or the mayor, bailiff, or*chief officer in the seve- 
ral out-ports of this kingdom, upon the petition of the master or 
seamen of such ship, so defended as aforesaid, to call unto him 
four or more good and substantial merchants, and such as are no 
adventurers or owners of the ship or goods so defended, and have 
no manner of interest therein, and by advice with them to raise 
and levy upon the respective adventurers and owners of the ship 
and goods so defended, by process out of the said Court, such 
sum or sums of money, as himself and the said merchants by 
plurality of voices shall determine and judge reasonable, not 
exceeding two pounds per centum of the freight, and of the ship 
and goods so defended, according to the first cost of the goods ; 
which sum or sums of money, so raised, shall be distributed 
among the captain, master, officers and seamen of the said ship, 
or widows and children of the slain, according to the direction of 
the Judge of the said Court, or his "Surrogate in the port of Lon - 


(a) 11 & 12 Wm. 3, c. 7, s. 11. See at the] common charge of the concerned 
also 22 & 23 Car. 2, c. 11, s. 10. in a general average. And the Hanseatic 

By the Hanseatic Ordinance, art. 53, "a Ordinance of the year 1614 is to the 

seaman disabled in defending a ship against same effect. Tit. 14, art. 3. 

rovers, is to be maintained during his life 
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dan, or the mayor* bailif, or chief officer in the several out-ports 
of this kingdom, with the approbation of the merchants aforesaid, 
who shall proportion the same according to their best judgment 
unto the ship’s company as aforesaid, having special regard unto 
the widows and children of such as shall have been slain in that 
service, and such as have been wounded or maimed.” 

By two subsequent statutes, seamen in the merchants* service 
disabled in fight against a pirate (6), or enemy (c) were to be ad- 
mitted into and provided for in Greenwich Hospital , the great 
asylum for decayed and disabled seamen belonging to the royal 
navy; but that hospital being found insufficient for this addition 
to the primary objects of its institution, another national establish- 
ment was erected by the 20 Geo. 2, c. 38. 

§ By that act a corporation was created, composed chiefly of 
eminent merchants, by the name of “ the President and Governors 
for the relief and support of maimed and disabled seamen, 
and the widows and children of such as shall be killed, slain , or 
drowned in the merchants' service.” To this corporation the 
management of the fund^to be raised under the provisions of the 
act was entrusted, with power to purchase land and erect an hos- 
pital ; to supply vacancies that might occur in the places of presi- 
dent, assistants, governors, and members, and for making and 
altering the bye-laws, constitutions, and ordinances of the said 
corporation. 

This statute, except so much of it as is above stated, was 
repealed by the 4 & 5 Wm. 4, c. 52 ; and by this latter act it is 
now provided, “ That the said president and governors, and their 
successors, shall and may provide in such their hospital, for the 
reception of such seamen as shall be rendered incapable of ser- 
vice by sickness, wounds, or other accidental misfortunes, and 
those who shall become decrepid or worn out by age ; or shall 
provide for such .seamen by allowing them certain pensions, or 
otherwise, as shall seem meet and most for the advantage of the 
said charity, and also relieve the widows and children of such 
seamen as shall be killed, slain, or drowned in the said service, 
and also relieve the widows and children of such seamen as shall 
die after having contributed, during a term of twenty-one years, 
to the funds of the corporation, provided such children are not 


(ft) 8 Geo. 1, c. 24. 


(r) 8 Geo. 2, c. 29, u 10. 
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of the age of fourteen years, or, if of that ^ge or upwards, not 
capable of getting a livelihood, by reason of lameness, blindness, 
or other infirmities, and are proper objects of charity^ and also 
relieve the widows and children (such children being proper 
objects of charity as aforesaid) of such seamen as, at the time of 
their death, shall have been receiving, or have been entitled to 
receive, pensions, under and by virtue of this act, from the fund 
to be created, as decrepid or worn-out seamen ; and that no sea- 
man shall be provided for, by a pension or otherwise, as decrepid 
or worn-out, unless such seaman shall have served in the mer- 
chant service for the space of five years, and shall have, during 
that time, paid the contribution required to be paid by the act of 
the 20 Geo. 2, or by this act”(<i). And in providing for this 
class, a preference is to be given to such as have served longest 
and contributed most (e). 

To provide a fund for this charitable institution, all masters of 
merchant ships, and owners working their own ships, are to pay 
two shillings per month, and all seamen or other persons employed 
in any merchant ship, one shilling per month (/). The master is 
to deduct this monthly duty from the wages of the seamen, and 
to pay it, as also the amount due and owing from himself, to the 
receivers appointed under the authority of the act (g). And in 
order to ascertain the times of service and payment of the contri- 
bution, the master, or other person having care of the ship, must 
keep a muster roll or account of the ship’s company, in a form 
prescribed by the act, and signed by himself, in which shall be 
entered his own Christian and surname, and the Christian and 
surnames of all the officers, seamen, and other persons employed 
in the ship, and against each name, the age, place of birth, and 
quality of such seaman, or other person, and the time and place 
when he entered into the service of such ship or vessel. He 
must also, during the whole course of the ^pyage, continue to 
keep the muster roll, and from time to time enter therein when 
and where any such master, officer, seaman, or other person, shall 
be discharged from, or shall leave or desert such ship, and when 
and where any other officers and men shall be shipped on board, 
describing them as the persons who first entered on board are 


(d) 4 Sc 5 Wm. 4, c. 52, s. 2. 
<«) Sect. 25. 


(/) Sects. 5 & 6. 
(g) Sect. 7. 
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directed to be descried, and when and where any of them received 
any hurt or damage, or were killed! slain, or drowned, or other- 
wise happened to die ; together with a statement of the amount 
of wages due to them at the time of death or desertion, and of 
what clothes or other effects such deceased man shall have left 
on board ; a duplicate of which account shall, if required, be signed 
by the master, and delivered to the collectors or receivers of the 
duties at whatever port in Great Britain or Ireland , any ship 
shall report or discharge her cargo ; and if any master or other 
person neglect to keep &uch account or muster roll, or to deliver 
when required such duplicate, he shall forfeit and pay for every 
such refusal or omission the sum of 51. ( h ). The collectors and 
receivers of these duties are empowered to summon the masters, 
or, in their absence, the owners of vessels, and examine them on 
oath as to the truth of the muster rolls, and as to the number and 
times of service of all persons belonging to the ship, and charge- 
able with the duties ; and if such masters or owners shall neglect 
to appear, or obstinately refuse to make a full and true discovery 
of the matters aforesaid, every such offender shall for every such 
refusal, forfeit the sum of *10/. (i). 

And in case any seaman, or other person employed on board 
any merchant ship, shall, in doing his duty on shore or on board 
any such ship while in a port other than that to which the said 
ship shall belong, break an arm or leg, or be otherwise hurt or 
maimed, so that it is necessary immediate care should be taken of 
him, he is to be properly relieved, until sufficiently recovered to 
be sent to the place to which the ship belongs {/). 

These are the principal objects of this excellent institution. 
Several provisions for carrying them into effect are contained in 
the statute, of which the detail would be improper for this place. 
The act will be found in the Appendix. § 

By the ancient marine ordinances, (and by 5 & 6 Wm. 4, 
c. 19,) s. 18, if a mariner falls sick during a voyage, or is hurt 
in the performance of his duty, he is to be cured at the expense 
of the ship, but not if he receives an injury in the pursuit of 
his own private concerns (A). 


(A) 4 & 5 Wm. 4, c. 62, s. 9. 

(t) Sect. 11. 

O') Sect 27. 

(A) Lews of Otaron, art. 6; ofWisbujr, 


art 18 ; of the Hanse Towns, art. 39, Ac. 
Sec Cleirac on the Laws of Oleron ubi 
supra. 
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If by shipwreck, capture, or any cause iwhatever, any sea- 
faring men or boys, subjects of Great Britain t are cast away, or 
left, or be in distress in foreign parts, the govenors, minister, and 
consuls appointed by his Majesty, or, where none such are resi- 
dent, two or more British merchants there residing, are required, 
under a penalty of 100/. for each man or boy, to provide for and 
subsist them, and for so doing, they are to be allowed so much 
per day , as shall or hath in this respect been authorized by the 
commissioners for executing the office of Lord High Admiral; 
(for the amount of which disbursements they are to send bills, with 
proper vouchers, to the commissioners of the navy), and to put 
them on board the first ship belonging to his Majesty that arrives 
there, or within a convenient distance ; and in case no such ship 
shall be found, to send them on board such merchant ships bound 
for Great Britain as shall be in want of men : and if neither case 
happens within a convenient time, to provide them a passage 
homeward in the first merchant ship bound for Great Britain , 
the master of which is bound to receive not exceeding/wir persons 
for every one hundred tons of his ship’s burthen ; and lie is to be 
paid by the said commissioners of the navy for such of them as 
he did not want toward his own complement of men, according to 
such rate per day as in that behalf shall be or hath been authorized 
by the commissioners for executing the office of Lord High 
Admiral (/) . 

If a master of a merchant ship being abroad shall force any 
man on shore, or wilfully leave him behind in any of his Ma- 
jesty’s plantations,* or elsewhere, or refuse to bring home again 
such men carried out with him as are in a condition to return, when 
he shall be ready to proceed in his homeward-bound voyage, 
every such master shall, being thereof legally convicted, suffer 
three months* imprisonment ( ni ). This provision is extended by the 
5 & 6 Wm.4, c. 19, to any persou belonging to his crew, whether 
part of the original crew or not, wrongfully left behind on shore, 
or at sea, and the offence is by that statute declared to be a mis- 
demeanor, which may be prosecuted by information at the suit 
of the attorney-general, or by indictment or other proceeding, in 
any court of criminal jurisdiction at home or abroad, and be 


(/) 11 Geo. 4, and 1 Win. 4, e. 20, s. 
82. 


(m) 11 &t 12 Wm. 3, c. 7, h. 18. 
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punished by fine on imprisoment, or both, as to such Court shall 
seem meeet (n). 

And whdn any person so forced on shore or left behind, shall 
be relieved under the provisions of the 11 Geo. 4 and 1 Wm.4, 
c. 20 , then in addition to the wages due from, and the penalties 
imposed on, such master, his Majesty shall be entitled to sue such 
master, or owner, for all the charges and expenses which shall 
have been incurred in the subsistence, necessary clothing and 
conveyance home of any such person, as so much money paid, 
laid out, and expended to the use of the defendant, which toge- 
ther with full costs of suit, may be recovered in the same manner 
as other debts due to his Majesty, are recoverable in any Court 
having jurisdiction in cases of debts due to the crown. 

(») 5 & 6 Wm. 4, c. 19, a. 4a (o) Sect. 47. 
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CHAPTER VII. 


OF PILOTS. 


The name of pilot, or steersman, is applied either to a particular 
officer, serving on board a ship' during the course of a voyage, 
and having the charge of the helm and of the ship’s route ; or to 
a person taken on board at a particular place for the purpose of 
conducting a ship through a river, road, or channel, or from or 
into a port. The French Ordinance contains several regulations 
calculated to obtain the necessary skill and experience in persons 
of the first description (a). In this country there is no particular 
provision relating to them, and many ships are navigated without 
an officer of this description, the master taking upon himself the 
charge of the helm, and the conduct of the vessel. 

Pilots of the second description are established at several 
places in this country by ancient charters of incorporation (6). 
And in general the master of a ship engaged in foreign trade must 
put his ship under the charge of such a pilot, both in his outward 
and homeward voyage, within the limits of every such establish* 
ment (c). An accbunt of these establishments, and of the ports 
to which they relate, would be improper in a general treatise ; 
and masters of vessels may easily acquaint themselves with the 
regulations on this subject relating to the particular navigation in 
which they are employed. 


(а) Liv. 2, tit. 4, Du Pilote. 

(б) Pilotage from Dover, Deal, and 
the Isle of Thanet, up the rivers Thames 
and Medway, was regulated by statutes 
3 Geo. 1, c 13; 7 Geo. 1, c. 21, and 
43 Geo. 3, c. 152, revived and continued 
by 47 Geo. 3, stat. 2, c. 71, P. L. & P. 
Pilotage down the Thames, and through 
the North Channel, to or by Orfbrdnese, 
and round the Long-sand-bead into the 
Downs, and down the South Channel in- 


to the downs, and from or by Orfordness 
up the North Channel, and the Thames 
and Medway, by 5 Geo. 2, c. 20. Pilot- 
age into and out of the port of Liverpool, 
is regulated by 37 Geo. 3, a 78, and the 
t>ort of Hull by 39 6c 40 Geo. 3, c. 10, 
P. L. 6c P. 

(c) Law p. Hollingsworth, 7 Term Rep. 
K. B. 160, 52 Geo. 3, c. 39, s. 59; 
Phillips e. Headlam, 2 B. & Ad. 380. 
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1. Pilotage up and down the rivers Thames and Medway was 
regulated by several statutes (e£), which were much improved by 
a temporary Act passed in the 48th year of the reign of King 
Oeorge III ( e ): but all the regulations relating to these districts 
have since been consolidated into one Act of Parliament (/), 
which also contains some general provisions applicable to all 
parts of the kingdom. The more important of these provisions 
will be shortly mentioned in the present chapter, and the Act, with 
the exception of the tables of rates, will be printed at large in 
the Appendix. 

One of the former statutes which required an established 
pilot to be taken on board to conduct ships from Dover , Deal , or 
the Isle of Thanet , up the Thames or Medway, contained an 
exception, allowing “ the master or mate of any ship or vessel, or 
part-owner, residing at Dover, Deal , or the Isle of Thanet ” to 
conduct his own ship from any of those places up the said 
rivers (g). The meaning of this clause appears sufficiently ob- 
vious ; yet it was once contended, that a master and part-owner, 
not resident at cither of those places, might pilot his own ship up 
the Thames , on his return from a foreign voyage to London. 
But the Court of King’s Bench thought the meaning of the 
Legislature to be otherwise, and determined that the master was 
subject to the penalty imposed by the statute (A). The new sta- 
tute allows the persons before mentioned to conduct their own 
ships up or down the said rivers, or into or out of any port or 
place within the jurisdiction of the Cinque Ports (i). 

But both the before-mentioned statutes ahd that (k) which 
regulated pilotage down the river Thames, applied only to ships 
in the course of their navigation. And the Court of King's 
Bench decided that the mate of a ship engaged in the Lisbon 
trade, who steered the ship, which at the time was not quite cleared 
of her homeward cargo, and had a Custom-house officer on board, 
down the river Thames, from Horselcydown New Stairs to Cherry 
Gardens , being about half a mile, and from thence to Fountain 
Stairs , was not subject to the penalty ; for otherwise the station 


(<f) Ante, note b, p. 173. 

(«) 48 Geo. 3, c. 104. 

(/) 6 Goo. 4, c. 125, printed in the 
Appendix, and repealing the statute 52 
Goo. 3, c. 39, which was also a consoli- 
dating act, and contained some general 


provisions. 

(g) 3 Geo. 1, c. 13. 

(A) Kemler p. Blanchard, 2 Blae. 690*, 
6 Burr. 2602. 

(«) 6 Geo. 4, c. 125. s. 62. # 

<*) ft Geo. 2, c. 20. 
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of a ship could not be changed for the purpose of delivering or 
receiving goods at different wharfs without the expense of pilot- 
age^. In like manner, where a ship had been conducted by 
a regular pilot up the river Thames to Limehouse-hole $ and was 
left by him, and afterwards moored there, but being forced by the 
wind upon the mud, lay four days in a bad situation, and it be- 
coming dangerous for her to remain there till the tide should ebb 
again, she was conducted by a waterman about a mile and a half 
further up the river ; the Court referring to its former decision, 
and considering the voyage in this case to have been ended, when 
the ship was left at Limehouse by the pilot, determined that the 
waterman was not subject to the penalty (m). 

By the new statute it is expressly provided, “ That when any 
ship or vessel shall have been brought into any port or ports in 
England , by any pilot duly licensed, nothing therein contained 
shall extend, or be construed to extend, to subject to any penalty 
the master or mate, or other person belonging to such ship or 
vessel, and having the command thereof, or if in ballast, any other 
person or persons appointed by any owner or master, or agent of 
the owner thereof, afterwards removing such ship or vessel in such 
port or ports, for the purpose of entering into, or going out of 
any dock, or for changing the moorings of such ship or vessel (n)* 

2. The charge of pilotage is regulated at different places by 
usage or by statute, and generally increases in proportion to the 
depth of water which the vessel draws. It was determined that 
this charge under the old statutes, where the service was per- 
formed in a river within the body of a county, could not be reco- 
vered by a suit in the Court of Admiralty (o). The rates prescribed 
by the statute 3 Geo. 1, c. 13, have been held applicable only 
to the Trinity-house pilots, and not binding upon another person, 
who in their absence takes the charge of a ship in pursuance of 


(/) Rcxr. Lambe, 5 Term Rep. K. B. 
76, and Nolan's Rep. 156. 

(m) Rex v. Neale, 8 Term Rep. K. B. 
241. In this case, it was stated that 
the ship might have been removed to the 
pier, either immediately above or below 
Limehoose-bole, and have been perfectly 
safe without going any further; and 
therefore, the case was not within the 


seventh section of 3 Geo. 1, c. 13, which 
provides that the act shall not extend to 
hinder any person from assisting a ship in 
distress at any time. 

(n) 6 Geo. 4, c. 125, s. 63, as to what 
is a change of mooring ; see M'Intosh ». 
Slade, 5 B. 6t C. 657, post. 

(o) Ross e. Walker, 2 Wile. 264. 
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the proviso in the third section of that statute ( p ). These deci- 
sions may also apply to the new statute (g). 

By the hew statute, all sums which shall become due to any 
licensed pilot for the pilotage of any ship or vessel, except ships 
and vessels not having British registers, trading tq or from the 
port of London, “ may be recovered from the owners or masters 
of such ship or vessel, or from the consignees or agents thereof, 
who shall have paid or made themselves liable to pay any other 
charge for the ship or vessel in the port of her arrival or delivery 
as to pilotage inwards, and in the port from whence she shall 
clear out or sail, as to pilotage outwards ;" and may be levied in 
like manner according to the amount as any penalty may be reco- 
vered and levied by virtue of the Act, demand thereof being made 
in writing at least fourteen days before such levy (r). And the 
masters or other persons having the charge of ships or vessels, not 
having British registers , which shall enter into or sail from the 
port of London , and which are by law required to be piloted by 
persons licensed by the corporation of the Trinity-house, or the 
consignees or agents thereof, are to pay at the Trinity-house in 
London , to persons appointed by the corporation of the Trinity- 
house, the full pilotage inwards and outwards ; viz. as to pilotage 
outwards, the amount for the distance which the ship is by law 
required to be piloted; as to pilotage inwards, where a pilot shall 
have been on board, the amount for the distance piloted by him 
if greater than that which she shall be required to be piloted; if 
less, or if no pilot shall have been on board, the amount for the 
distance which she was by law required to be piloted : the pilot- 
age inwards may be levied, &c. upon the master or other person 
in charge, consignee, or agent, in the same manner as in the case 
of ships, having British registers , if such pilotage inwards be not 
paid within fourteen days from the day of the ship’s reporting 
inwards. But the corporation of the Trinity-house are enabled 
to make regulations for the relief of such ships and vessels not 
having British registers as may come to the port of London with 
fish, corn, or other provisions (s). 

n The consignees or agents of any ship or vessel are by this 


(p) The Nelson, Main, 6 Hob. Ad. /r) 6 Geo. 4, c. 125, s. 44. 
Rep. 227. {s) Sect. 46 and 51. 

(f) 6 Geo. 4, c. 125. 



chap, vii.] Of Pilots. 177 

Act authorized aud empowered to retain in ftieir hands respec- 
tively out of any monies which they may have received, or shall 
thereafter receive for, or on account of, such ship or vessel, or the 
owner or owners thereof, so much as shall be sufficient to pay 
and discharge such pilotage and any expenses attending the 
same (t). 

If the officer of a king’s ship, or master, or other person 
having the command of any other ship or vessel, takes a pilot to 
sea, beyond the limits of his district, without his free consent, 
except under circumstances of absolute and unavoidable neces- 
sity, the pilot is entitled, over and above his pilotage, to receive 
10*. 6d . per day, to be computed from, and inclusive of the day 
next after the day on which the vessel passes the limit to which 
he was engaged, until he shall be returned to the place where he 
was taken on board, or until he shall have been discharged from 
the vessel a sufficient time to have enabled him to return there (w). 

Vessels bound to the Thames , and which shall repair to any 
place appointed for the performance of quarantine, are to pay the 
full charges of pilotage up to that place, and also the further sum 
of 8*. per day for the days the pilot shall be obliged to remain on 
quarantine ( x ). 

3. Penalties not exceeding 20 1. are to be recovered before a 
justice, by prosecution within six months ; and penalties above 201., 
by action of debt in any of the Courts of Record at Westminster , 
to be commenced within twelve months ; but if it shall be made to 
appear, as soon after as the circumstances of the case will admit, 
that the commencement of the prosecution or action has been 
delayed by reason of the absence of any party or parties, whether 
offending or complaining, or of any necessary witness, then upon 
such circumstances being stated by affidavit, made before any 
judge of any of his Majesty’s Courts of Record at Westminster , 
any such jud^e may order or authorize the commencement of the 
prosecution or action, within such further time as he shall think 
fit to limit (y). 

It is, however, provided by the statute, that nothing therein 
contained, shall affect or impair the jurisdiction of the Court of 
Load-manage, or High Court of Admiralty (z), nor the right of 


(y) Sect. 76 and 77. 
(a) Sect. 87. 


(O 6 Geo. 4, c. 125, t. 45. 
(«) Sect 38. 

(*) Sect 41. 


N 
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the City of London (a), nor (in general) any separate jurisdictions 
established under any act of Parliament or charter (6). 

The master of any ship or vessel, who shall act himself as a 
pilot, or employ any unlicensed person, or licensed person acting 
out of his limits, or beyond the extent of his qualification, after a 
licensed and qualified pilot shall have offered himself, or made 
signal for that purpose, shall forfeit double the sum which would 
have been demandable for the pilotage ; and if the Trinity House, 
or Lord Warden of the Cinque Ports, as the case may be, shall 
think it proper, and certify in writing, he shall also forfeit 5L for 
every fifty tons burthen of his ship (c). 

A master of a ship coming from the westward to London, hav- 
ing performed quarantine at Standgate Creek , and being about 
to quit that place, discharged the Cinque Port pilot who had 
conducted the vessel thither, and was desirous of proceeding with 
her, and then hoisted a flag for a pilot from Sheemess , and moved 
Ilia ship own ward toward London , but within the limits of the 
port of Rochester , for the space of a mile, before a pilot from 
Sheemess came on board ; it was held, that the master was liable 
to the penalty under the 34th section of 52 Geo. 3, c. 39, which, 
for this purpose, does not seem to differ from the section of the 
new act, which I have last abridged (rf). But in order to subject 
the master to a penalty for continuing an unlicensed pilot, after a 
pilot duly licensed and qualified offers to take charge of the ship, 
it must appear that such offer was made to or in the presence of 
the master (e). I presume, however, that if the master should 
have given orders to his mate or other person, not to receive a 
pilot, an offer to such person would be considered as an offer to 
the master himself. And it has been enacted, that the penalties 
are not incurred, unless the pilot offering his services shall, at 
the same time, produce liis license, which he is bound to do, un- 
der a penalty of 30/ (/). 

4. § With respect to the pilotage in the rivers Thames and Med- 
way, it is enacted, that it shall be lawful for the Lord Warden of 
the Cinque Ports, and Constable of Dovor Castle, or his lieutenant, 
to appoint and license fit and competent persons, duly skilled as 


(а) 6 Geo. 4, c. 1*25, s. 88. 

(б) Sect. 89. 

(c) Sect 58. 

(2) Thornton i». Boland, '2 Bing. 4 219. 


(«) Peake, (qui tarn) r. Carrington, 2 
B. & B. 399, and 5 B. Mo. 176. 

(/) Sect. 66. Hammond e. Blake, 
10 B. A C. 424. 
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pilots, for the purpose of conducting all ships and vessels sailing, 
navigating, and passing from or by Dungeness , up the rivers 
Thames and Medway to London Bridge , and Rochester Bridge , 
and the several channels, creeks, and docks of the same ; and 
from the south buoy of the Brake to the westward, as far as the 
west end of the Owers and all such vessels shall be conducted 
and piloted within the limits aforesaid, by such pilots so appointed 
and licensed, and by no other pilots ( g ). 

A proper and sufficient number of Cinque Port pilots, not less 
than eighteen at any one time, shall at all seasonable times by 
day and night, constantly ply at sea, or be afloat between the 
South Foreland and Dungeness , to take charge of ships and ves- 
sels coming from the westward, and such pilots shall not allow 
any ship or vessel having a signal for a pilot flying, to pass, with- 
out attempting to board her. § 

A forfeit of double the sum which would have been de- 
mandablc for the pilotage is to be paid by the person in command 
of a ship coming from the westward, and bound to any place in 
the Thames or Medway , who, not liaving«a duly qualified Cinque 
Port pilot on board, shall not, on the arrival of his vessel off 
Dungeness , and until she shall have passed the south buoy of the 
Brake , or have been at anchor for one hour, display the usual 
signal for a pilot ; and if any duly qualified Cinque Port pilot 
shall be within hail, or approach him within half a mile, with the 
proper distinguishing flag flying in his vessel or boat, shall not by 
all practicable means facilitate such pilot getting on board, and 
give the charge of piloting the vessel to him ; or who shall, within 
the limits aforesaid, decline to take on board the first duly qualified 
Cinque Port pilot who shall offer, or to give charge of the vessel to 
such pilot 5 but if any ship coming from the westward, and bound 
to any place in the said rivers, shall anchor any where in the 
Downs between the South Foreland , and the line drawn from 
Sandown Castle to the south buoy of the Brake , having any 
licensed pilot, other than a duly qualified Cinque Port pilot on 
board, it shall not be necessary to display the signal any longer 
than for one hour next after the ship shall have anchored ; and 
at any time before the ship shall have been at anchor one hour 
with the signal flying, any duly qualified Cinque Port pilot may 
repair on board, and take charge of the ship up the said rivers (A). 

<P> 6 Geo. 4, c. 125, s. 14. (A) Sect. 19. 

N 2 
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A decision of the Court of Common Pleas on the eleventh sec- 
tion of 5ft Geo. 3, is equally applicable to this section of the new 
Act. The judgment is this ; that the penalties for not taking a 
pilot on board as soon as the vessel passes Dungeness , are to be 
ascertained by the voyage, which she is about to perform, and 
which the Act directs she shall not perform without a pilot ; if, 
therefore, a vessel be bound for the river, the penalties imposed 
are not on the pilotage due from Dungeness to the Downs , but 
on that which would be due on the ship's arrival at her ultimate 
place of destination in the river (i). 

$ By the 9 Geo. 4, c. 86, Cinque Port Pilots, unless qualified 
by actual survey of the river Thames above Gravesend previously 
to the passing of the Act, and licensed before the 29th of Sep- 
tember, 1828, shall, if in charge as pilots of vessels, westward of 
the town quay of Gravesend , in the Thames , and westward of 
Standgate Creek, in the Medway , be deemed to be acting out of 
the limits for which they are qualified, and beyond the extent of 
their qualification. § 

5. The master, however, of the following vessels may pilot the 
same so long as he is not assisted by any unlicensed pilot or other 
person than the ordinary crew : viz. “ The master of any collier, 
or of any ship or vessel trading to Norway , or to the Cattegat 
or Baltic , or round the North Cape , or into the White Sea , on 
their inward or outward voyages, or of any constant trader in- 
wards, from the ports between Boulogne inclusive, and the Baltic 
(all such ships or vessels having British registers, and coming up 
either by the North Channel , but not otherwise), or of any Irish 
trader using the navigation of the rivers Thames and Medway , 
or of any ship or vessel employed in the regular coasting trade of 
the kingdom, or of any ship or vessel wholly laden with stone, 
from Guernsey , Jersey , Alderney , Sark or Man, and being the 
production thereof, or of any ship or vessel, not exceeding the 
burthen of sixty tons, and having a British register , [or not 
exceeding the burthen of sixty tons, and not having a British 
register , if authorized so to do, by an order of the Privy 
Council (/)]; or of any other ship or vessel whatsoever, whilst 
the same is within the limits of the port or place to which she 


(f) Mackia «. London, 6 Taunt. 256 ; 
1 Marsh. 685. 


O’) 6 Geo. 4, c. 125, s. 60. 
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belongs, the same not being a port or place, ill relation to which 
particular provision hath heretofore been made by any A(t or Acts 
of Parliament, or by any charter or charters for the appointment 
of pilots* 9 (k). 

As to Irish traders and coasting vessels, the words in the former 
Act 52 Geo. 3, c. 39, s. 2, were different, and gave rise to two 
decisions ; the words were, “ All coasting vessels, and all Irish 
traders, using the navigation of the river Thames as coasters;'* 
the decisions were, 1st. That the phrase, “ all coasting vessels/' 
is a general exemption, extending to all vessels in the coasting 
trade, and is not restricted by the subsequent words to such coast- 
ing vessels only, as navigate the river Thames as coasters (l). 

2. That a vessel not engaged in the corn trade, and which, during 
the eight preceding years, had been employed as a trader between 
Belfast and London , except one voyage, when she went to Liver- 
pool, and which at the time in question was laden with a general 
cargo, proceeding down the river Thames from London to Belfast , 
did not come within this exemption (m). 

By another statute passed in the same year, it is enacted, that 
all trade by sea fron any one part of the United Kingdom to any 
other part thereof, or from one part of the Isle of Man , to 
another thereof, shall be deemed to be a coasting trade, and all 
ships while employed therein shall be deemed to be coasting 
ships ; and that no part of the United Kingdom however situate 
with regard to any other part thereof, shall be deemed in law with 
reference to each other, to be parts beyond the seas in any matter 
relating to the trade'or navigation or revenues of this realm (n). 

6. It is also provided, “ That this Act shall not extend or be 
construed to extend to subject the master or owner of any ship or 
vessel, to any of the penalties of this Act, for employing any per- 
son or persons whomsoever, as a pilot or pilots, in and for the 
assistance of such ship or vessel, whilst the same shall be in dis- 
tress, or in consequence thereof, or under any circumstances, 
which shall have rendered it necessary for such owner or master 
to avail himself of the best assistance which at the time could be 
procured (o). 


(*) 6 Geo. 4, c. 125, s. 59. .1 12, and 6 B. Mo. p. 387. 

(0 Usher, (qui tam) &c., v. Lyon, 2 (n) 6 Geo, 4, c. 107, s. 100, 

Price, 118. (o) 6 Geo, 4, c. 125, s. 61. 

(m) Davison e. Mekibben, 3 B. Sc B. 
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7. The Act enacts, “ That no owner or master of any ship or 
vessel sl}all be answerable for any loss or damage which shall 
happen to any person or persons whatsoever, from or by reason 
or means of no licensed pilot, or of no duly qualified pilot being 
on board thereof, unless it shall be proved thatthe want of such 
licensed or of such duly qualified pilot respectively shall have 
arisen from any refusal to take such licensed or qualified pilot on 
board, or from the wilful neglect of the master of such ship or 
vessel in not heaving to, or using all practicable means, consist- 
ently with her safety, for the purpose of taking on board thereof 
any pilot who shall be ready and offer to take charge of the 
same” (p). 

And “ nothing in this act contained shall extend, or be con* 
strued to extend, to make the owner of any ship or vessel liable 
in any such case, for any loss or damage beyond the value of such 
ship or vessel, and her appurtenances, and the freight due or to 
grow due, for and during the voyage wherein such loss or damage 
may happen or arise ” (q). 

And it is also enacted, " That no owner or master of any ship 
or vessel shall be answerable for any loss or damage which shall 
happen to any person or persons whomsoever, from or by reason 
or means of any neglect, default, incompetency, or incapacity of 
any licensed pilot acting in the charge of any such ship or vessel, 
under or in pursuance of any of the provisions of this act, where 
and so long as such pilot shall be duly qualified to have the 
charge of such ship or vessel, or where and so long as no duly 
qualified pilot shall have offered to take charge thereof ”(r). 

And it is provided, “ that nothing in this act contained shall 
extend or be construed to extend, to deprive any person or per- 
sons of any remedy or remedies, upon any contract of insurance, 
or of any other remedy whatsoever, which he or they might have 
had if this act hhd not been passed, by reason or on account of 
the neglect, default, incompetency, or incapacity of any pilot duly 
acting in the charge of any ship or vessel, under or in pursuance 
of any of the provisions of this act, or by reason or on account 
of no pilot, or of no duly qualified pilot being on board of any 
such ship or vessel, unless it shall be proved that the want of a 
pilot, or of a duly qualified pilot, shall have arise!) from any 


(p) 6 Geo. 4, c. 125, a. 53. 
(9) Sect. 54. 


(r) Sect. 55. 
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refusal to take a pilot, or a duly qualified pilot? on board, or from 
the wilful neglect of the master of such ship or vessel in not 
heaving to* or using all practicable means consistently* with the 
safety of such ship or vessel* for the purpose of taking on board 
any pilot who shall be ready and offer to take charge of such ship 
or vessel ” (s). 

It also provided, that no pilot licensed under the act, who shall 
have executed the bond therein directed, and shall be piloting 
within the limits specified in his license any ship which he shall 
be duly qualified to pilot, or be piloting in the absence of a duly 
qualified pilot, shall be answerable in damages to the party ag- 
grieved beyond the amount of the penalty specified in the bond, 
and the pilotage payable to him in respect of the voyage on which 
the ship shall be, for any loss or damage happening by his neglect 
or want of akill (t). 

8 The Court of Common Pleas decided, in two cases which 
came before it, on the construction of the 30th section of the old 
act (a), that the owners of ships placed under the control of 
pilots, in pursuance of that act, were not answerable for damage 
done to other vessels by collision on the river Thames ( v ) ; it 
having been contended, in one of those cases, that the exemption 
was confined to injuries to the cargo of the ship under the con- 
trol of the pilot. Lord Stowell % in a prior case, not quoted or 
noticed in either of those two cases, held, that the owners were 
responsible for damage occasioned “ by the mismanagement of 
their ship, though it was under the care of a regular pilot, 
under whose directions the master was acting” ( w ). The act of 
Parliament is not referred to in the case, but it can hardly have 
been unknown to that very learned judge. 

It should be observed, that the 55th and 56th sections of the 
last act mention the neglect* &c. of a pilot “ duly acting in the 
charge of a ship, under or in pursuance of an> of the provisions 
of that act.” The words of the 30th section of the 52 Geo. 3, 
c. 39, are* “a pilot taken on board of.” It maybe doubtful 
whether, for the purpose of the question, that is now to be men- 
tioned : this difference of expression may be material. The ques- 


O) 6 Geo. 4, c. 123, s. 56. 

(O Sect. 57. 

(u) 52 Geo. 3, c. 39. 

(») Bennet v. Moita, 7 Taunt. 238 ; 


Ritchie v. Bousficld, id. 309. 

( w ) The Neptune the Second, I Dods. 
Ad. Rep. 467. 
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tion is, whether a gfhip is to be considered as under the manage- 
ment of the owners, or of their servants, while she is in the charge 
of a local pilot, duly licensed or appointed under the authority of 
any other act of Parliament than this of the 6 Geo. 4, as of a 
Hull, Liverpool , or Newcastle pilot. Two cases have been de- 
cided with respect to a Liverpool pilot, not easily reconcileable 
with each other in all that was said by the learned judges. One 
of these, in the Court of King’s Bench (, x ), was argued and deter- 
mined in the interval between the argument and judgment of the 
other, in the Court of Exchequer (y). 

It may be inferred, from the two cases considered together, that 
where the master is bound by an act of Parliament, under a pe- 
nalty, to place his ship in the charge of a pilot, and does so accord- 
ingly, the ship is not to be considered as under the management 
of the owners, or their servants ; but when it is in the^election or 
discretion of the master to take a pilot or not, and he thinks fit 
to take one, the pilot so taken is to be considered as a servant of 
the owners. Under what circumstances the master is thus bound 
to place his vessel under s the charge of a local pilot, must depend 
upon the provisions of the local act, by which the duty of taking 
a pilot is imposed upon the master. In the case of Carruthers v. 
Sydehotham , above cited. Lord Ellenborough was of opinion, that 
if the master cannot navigate without a pilot, except under a 
penalty, he is under the compulsion of the law to take one, and is 
not answerable for the misconduct or awkwardness of a person 
whose appointment is thus taken out of his hands. This has also 
recently been decided on the Newcastle Act; in the case of the 
Maria , a foreign vessel, by the present learned judge of the Court 
of Admiralty (z). 


(jc) Carruthers v, Sydehotham, 4 M. 
& S. 77. 

(y) Attorney* General v. Case and 
Others, 3 Price, 302. 

§ (z) It was a cause of collision, in which 
the Maria, a foreign vessel, and the Web- 
stors, a British vessel, were both proceed- 
ing up the Tyne to Newcastle, the former 
being towed by a steamer, the latter by 
its own boat with two hands. The own- 
ers of the Maria denied that the colli- 
sion was attributable to their vessel, but 
alleged, as a defence in law, that it was 
in charge of a duly licensed pilot, taken 


on board in pursuance of the Hull and 
Newcastle Pilot Act, by which a foreign 
vessel proceeding up the Tyne, was ob- 
liged and required to take such pilot on 
board, or on refusal, to pay the full amount 
of the pilotage. The learned Judge, Dr. 
Lushington, took time to look into the 
act. and into the cases cited, and now de- 
livered his opinion. 

He began by expressing his satisfaction 
at having taken time to deliberate upon the 
case, because it had compelled him to 
enter upon a full investigation of the 
question, and had enabled him to throw 
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9. $ By the 87th section of the 6 Geo. 4, c» 125, it is expressly 
provided, that nothing in the act contained shall extend to affect 
or impair the jurisdiction of the High Court of Admiralty ; and it 


more light upon it than it had hitherto 
received. The defence was twofold; 
first, that the Maria had a pilot aboard, 
which raised a question of law ; secondly, 
that the accident was occasioned solely 
by another vessel, the Grafton, coming 
down the river, which struck the Web- 
sters on the larboard side, driving her 
towards the Maria, so that the Maria 
struok her on her starboard side, and 
caused the damage, which was a question 
of fact. He thought it expedient first 
to dispose of the question of law. The 
first point W&. whether the Maria, sup- 
posing that otherwise the responsibility 
of the collision would fall upon her, could 
successfully plead in exoneration that she 
had a pilot on board? if so, a second 
question would arise, whether the colli- 
sion was caused by the error or want of 
skill of the pilot? The Maria was a 
foreign vessel, proceeding up the Tyne to 
Newcastle, having a pilot on board, duly 
appointed by the corporation of the Tri- 
nity House of Newcastle. The principle 
upon which the Legislature must have 
proceeded in exonerating the owners of a 
vessel doing damage from responsibility 
is, that they are compellable by law to 
take a pilot on board, and therefore, ought 
not to be made liable for the default of a 
person forced upon them, and over whom 
they had no control. This rule was 
founded in justice and equity, and the 
doctrine had been acknowledged in the 
case of The Attorney- General v. Case, 
3 Price. In that case, the vessel doing 
the damage was at anchor in the Mersey, 
with a pilot on board, under the Liver- 
pool Pilot Act ; she dragged her anchor, 
and fell foul of his Majesty's ship Bittern. 
It was determined by the Court of Ex- 
chequer, that the then existing Pilot Act, 
52 Geo. 3, c. 39, had no general opera- 
tion over all pilots throughout the king- 
dom, but was confined, unless particularly 
expressed, to the pilots enumerated in the 
act itself ; and that, therefore, it did not 
extend generally to pilots licensed under 


the Liverpool Act; that the question, 
whether the taking a pilot was compul- 
sory, must depend, therefore, on the Li- 
verpool Act alone, and that act did not 
render it compulsory on the master to 
take a pilot; it was wholly optional; 
there was no penalty if no pilot was taken. 
There was a confusion, and apparently a 
mistake, in the report of the judgment of 
Chief Baron Thomson in that case ; it 
was not decided that a clause requiring a 
pilot to be taken on board, or the pilotage 
to be paid, was not compulsory. A simi- 
lar question occurred before the Court of 
Queen's Bench in the case of Carruthers 
v. Sydebotham, 4 M. & S. 77, upon a 
policy of assurance, whether the assured 
could recover for* damage done to a ship 
through the Liverpol pilot taken on board 
to conduct her up the river, improperly 
fastening her at the pier of the dock 
basin. This case was decided, in the in- 
terval between the argument and judg- 
ment, in The Attorney- General v. Case, 
and the question was the same, though 
raised in a different shape; the assured 
would be entitled to recover only if it was 
compulsory on the master to take a pilot. 
It was decided, in conflict with the decision 
of the Court of Exchequer, that the General 
Pilot Act did operate on the Liverpool Act 
in this particular ; and that, by virtue of 
such general act, the taking a pilot was com- 
pulsory. Was it necessary for this Court 
to decide between these conflicting de- 
cisions of such Jiigh authorities ? The 
55th section of the existing General Pilot 
Act, 6 Geo. 4, exempted masters or 
owners from liability, where the vessel 
£ad a pilot on board acting in charge of 
her in pursuance of that act. The ques- 
tion then, seemed to be this, was tho pilot 
on board the Maria acting in charge of 
her under the provisions of the statute of 
6 Geo. 4? He (the learned Judge) 
doubted whether he could, in the present 
case, apply the 55th section of the 6 
Geo. 4, to a Newcastle pilot; but it 
was not necessary to decide this point, as 
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has recently been dfecided by Sir John Nicholl, in conformity with 
the judgment of Lord Stowett, in the case of the Neptune , that the 
act only exonerates masters and owners from personal responsibi- 
lity, leaving the remedy in rem . 9 (at all events against foreign ships) 


he would proceed to show. There was 
an important difference between the two 
cases of The Atttomey- General v. Case, 
and of Carruthers v. Sydebotham. In 
the former, the vessel was at anchor ; in 
the latter, the vessel was proceeding up 
the river, homeward bound, and in such a 
case, the master was bound, “ compel- 
able,” as Mr. Justice Le Blanc expressed 
it, to take a pilot ; if he refused, he was 
liable to pay the pilotage. In the one 
case, the taking a pilot was optional ; in 
the other, in case of refusal, the master 
was liable to pay the pilotage, which he 
(the learned Judge) held, with Mr. Jus- 
tice Le Blanc, to be compulsion. He 
hoped he made it clear that there was a 
broad distinction between these two cases ; 
but he was sorry to say that the further 
one examined the subject, the more points 
of difficulty were to be grappled with. It 
might be said, that admitting the distinc- 
tion, did it follow that the owners of the 
vessel, compelled to take a pilot under 
tho Liverpool Act, would be exonerated 
unless the 55th section of 6 Geo. 4 ap- 
plied, and gave indemnity? In other 
words, the proposition was this, supposing 
the taking a pilot on board to be compul- 
sory, did it require the authority of an 
act of Parliament to indemnify the owners 
from responsibility for damage done 
through the default of the pilot ; or, on 
principle, independent of acts of Par- 
liament, would not the owners be exempted 
from all liability for loss occasioned by 
the misconduct of a person forced upon 
them? This was a great question, da- 
pending upon the general principles of 
reason and justice, and he (the learned 
Judge) was of opinion that, independ- 
ently of the express provisions of the sta- 
tute, the compulsory taking of a pilot did, 
on general principles, release the person 
so taking him under compulsion from all 
responsibility for his acts ; and he said 
this not without authority, for the expres- 
sion of Mr. Justice Le Blanc, " inde- 


pendently of the general principle,'* im- 
plied that he recognized that general prin- 
ciple, which was recognized by common 
sense and justice throughout the world. 
Supposing, then, that the General Pilot 
Act did not apply, he (the learned Judge) 
thought the general principle alone suf- 
ficient to exonerate the owners. What 
was the general principle on which one 
man is responsible for the acts of another? 
He is answerable for injury done to an- 
other within the scope of hjs employment 
because he elects him, and the act is 
voluntary. But where a man is compelled 
to employ another, the whole principle in 
which liability depends, entirely fails. 
The result of these two important cases, 
leaving out of consideration the question 
of the general operation of the Pilot Act, 
was this, that both cases were rightly de- 
cided ; in one, the taking a pilot was not 
compulsory; in the other, it was. Ap- 
plying the principle he had laid down to 
the present case, the question was, whe- 
ther it was compulsory on the master of 
the Maria to take a pilot ? Now, the Maria 
was a foreign vessel, and he was most 
clearly of opinion, that under the 6th sec- 
tion of the Newcastle Act, which “obliged 
and required masters of foreign vessels to 
take pilots," it was compulsory upon the 
master to take a pilot. If it had enacted 
simply that a pilot should be taken, with- 
out providing that, in case of omission, 
the pilotage should be paid, the master 
would have been indictable for a misde- 
meanor ; but, assuming that all criminal 
proceeding is done away with by the 
clause requiring the pilotage to be paid, 
was it less compulsory ? In Carruthers 
v. Sydebotham, much weaker words than 
appear in the Newcastle Act were con- 
sidered compulsory. In the Liverpool 
Adt, there are no such words as “ obliged 
and required;" but simply, that if no pi- 
lot is taken, the pilotage shall be paid. 
But the enactment of payment of pilotage 
is compulsion too. Suppose it had en- 
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unimpaired (a). Doubts have also been expressed by the same 
learned judge, whether the masters or owners of foreign vessels 
doing damage, are entitled to make the same defence tinder these 
statutes, that British subjects might make inter se 9 and whether 
or not they would furnish a good defence to an action at law, 
brought against a foreign master, he was of opinion that no 
such defence could be sustained in a court proceeding in rem. 9 and 
governed by the rules of international law. (6) 

The Court of King 9 s Bench, in a recent case on the present 
pilot act, held that the removal of a vessel, which had stopped 
short of the end of her voyage at the London Docks, to her original 
destination, higher up the river, was not a mere change of mooring 
under the 63d section of the act ; that the master was bound to 
take a pilot on board, and having done so, that the owners were 
not answerable for an injury done to another vessel (c), while their 
vessel was tinder his management and control. § 

Under the 52 Geo. 3, it was held, that an action for a penalty 
could be brought only in the county wherein an offence in the 
river Thames occurred (d ) . This would, in many instances, be 
very difficult, and in some perhaps, impracticable ; and the incon- 
venience has been remedied by the last act (a), which authorizes 
the action to be brought either in such county or in Middlesex or 
London. 


acted the payment of ten times the pilot- 
age, the difference would have been in 
the degree of compulsion merely. He 
had, therefore, no hesitation in saying, 
that the pilot was taken on board the 
Maria by compulsion, and, being so, the 
owners were not responsible for his acts. 
The learned Judge then examined the 
facts, and expressed his opinion that the 
fault of the collision, if imputable to the 
Maria, was the fault of the pilot who had 
charge of the vessel; it would be a dan- 
gerous doctrine to hold, that save under 
most extraordinary and peculiar circum- 
stances, the master would be justified in 
interfering with the pilot in his proper 
vocation. He thought the opinion he 
had formed on this case was founded upon 
the general principles of reason and jus- 
tice — namely, to charge no man with the 
acts of another who is not an agent of his 
own selection ; and in the case of a fo- 


reign vessel, it would be revolting to all 
sense of equity, to say to the owners, 
“ You shall take a pilot of our selection, 
be he negligent or careful, drunk or so- 
ber, skilful or ignorant, and you shall be 
responsible for his conduct, unless you 
pay the penalty, for penalty it was, of 
pilotage for no service or advantage what- 
ever.” He dismissed the owner of the 
Maria, but without costs. — November 13, 
1839. § * 

(а) Case of the Girolamo, Guirnovich, 
3 Hag. 169 ; also the Carl Johan, 3 Hag. 
186 . 

(б) The Girolamo, 3 Hag. 169 ; Baron 
Holberg, 3 Hag. 244 ; but see the Chris- 
tiana, Larsen, 2 Hag. 183. 

(c) M‘lntosh v . Slade, 6 B. & C. 657. 

(d) Barber (qui tam) v. Tilson, 3 M. 
& S. 429. 

(e) Sect. 86. 
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CHAPTER VIII. 

OF THE CONVEYANCE OF PASSENGERS IN MERCHANT SHIPS. 

§ The increasing intercourse between the United Kingdom and 
distant countries, and the extent to which emigration has of late 
years been carried (a), suggest the propriety of adverting to that 
branch of the law of merchant ships and seamen which relates to 
the conveyance of passengers. It will be convenient to consider 
the matters connected with this subject under two heads. First, 
The rights and duties of the master and passengers ; and, se- 
condly, the regulations which the legislature has established in 
relation to them. 

1. First. The grave responsibility of the person to whose skill 
and conduct life and property are entrusted on the ocean, and the 
situations of unforeseen emergency in which he may be com- 
pelled to exert himself for their preservation, render it necessary 
that he should be invested with large, and, for a time at least, 
unfettered authority. Obedience to this authority, in all matters 
within its scope, is a duty which should be cheerfully discharged 
by every passenger on board the ship. Whatever is necessary 
for the security of the vessel, the discipline of the crew, the safety 
of all on board, the master may lawfully require, not only of the 
ship’s company, who have expressly contracted to obey him, but 
of those also whogi he has engaged to carry to their destination, 
on the implied condition of their submission to his rule (A). 
The exercise of power thus undefined must, at his peril, be re- 
stricted to the necessity of the case ; and, on the ground of such 
necessity, and within its limits, he may enforce and justify orders. 


<«) The number of emigrants from the Australia, in the years 1833, 1834, 1835, 
United Kingdom to the British posses- was 183,237. 

sions in North America, the United (6) Boyce v. Bayliffe, 1 Campb. 58. 
States, the Cape of Good Hope, and 
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which would otherwise expose him to censure, to civil responsi- 
bility, and to punishment. # 

A passenger who is found on board in time of danger, is bound, 
at the master’s call, to do works of necessity in defence of the 
ship, if attacked, and for the preservation of the lives of all on 
board (6). Yet, as he may lawfiilly, except under peculiar circum- 
stances, depart the ship, — should he voluntarily remain, at the 
risk of his personal safety, to assist her in her distress, he may be 
entitled to remuneration for his service (<?)• In an action of assault 
and false imprisonment on board an East Indiaman , in a voyage 
from Bombay to Calcutta , it appeared that the plaintiff was a pas- 
senger in the gunner’s mess, and that the defendant was captain 
of the ship. Near the Cape of Good Hope , two strange sail were 
descried in the offing, supposed to be enemies. The defendant 
immediately mustered all hands on deck, and assigned to every 
one his station. The plaintiff*, with the other passengers, he or- 
dered on the poop, where they were to fight with small arms. 
This order all readily obeyed, except the plaintiff^ who, conceiving 
he had been ill-used by the defendant some time before, in being 
forbidden to walk on the poop, positively refused to go there, but 
offered to fight in any other part of the ship with his messmates. 
The defendant, for this contumacy, ordered him to be carried upon 
the poop, and there kept him in irons during the whole night. 
Next morning, no enemy appeared, and the ship arrived safe at 
St. Helena , where the plaintiff quitted her. Lord Ellenborough 
at first said, that he did not know that the confinement of the 
plaintiff was not necessary, and therefore justifiable ; but when 
it came out that he had been kept all night in irons on the poop, 
he clearly held that the defendant had exceeded the limits of his 
authority (d). In all such cases, the propriety of the conduct which 
is questioned, will be most satisfactorily determined, and redress 
most readily obtained, by appeal to a jury, a diode of trial which 
has long fallen into disuse in the Court of Admiralty, which, how- 
ever, continues to assert its jurisdiction in these as in all other 
complaints of damage on the high seas (<?). 


(b) Newman v. Walters, 3 Bos. A Boll. 
612. 

(e) Ibid., and see the Two Friends, 1 
Rob. Ad. Rep. 285 ; the Beaver, 3 Rob. 


Ad. Rep. 292; the Joseph, Harray, 1 
Rob. Ad. Rep. 306. 

(d) Boyce v. BaylifTe, 1 Campb. 58. 

(e) See the case of the Ruckers, 4 
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2. In the case of *an express contract, the rights of the parties 
will of course be governed by its terms, and the usage of particular 
trades and voyages may often influence their interpretation. Where 
the contract is not express, it may also be evidenced by such usage. 
A few miscellaneous cases on this subject may properly be noticed 
here. 

In the case of Corbin v. Leader (/), the defendant, the master of 
an East Indiaman about to sail from Calcutta, on a voyage to 
London, by an agreement under seal, granted and let to the plain- 
tiff, the whole of the cabins and accommodations fitted up for 
the reception, convenience and conveyance of passengers on board 
the ship, and the defendant covenanted to promote as far 
as in him lay, the comfort and convenience of the plaintiff and 
such persons as he should engage and contract with, and who 
should be received as passengers in and on board the said ship, 
in consideration whereof, the plaintiff covenanted with the defen- 
dant, among other things to pay the defendant the sum therein 
agreed on ; and that he would in every respect support and up- 
hold the authority and command of the defendant, and in no way 
interfere with the management or navigation of the ship, or with 
the affairs thereof. The plaintiff further covenanted that if in 
the progress of the voyage, it should be necessary for the conve- 
nience and at the request of the plaintiff, to touch or put into any 
other intermediate port or ports, save and except SL Helena, 
he would bear and pay all port and other necessary charges 
which might be incurred thereby. The Court held that this 
stipulation as to the payment of the charges " of touching at an 
intermediate port, thus interwoven with the covenant of the de- 
fendant, clearly showed that stopping in the course of the voy- 
age, was a thing contemplated by the parties as conducive to the 
convenience of the passengers, and that the defendant was bound 
so to stop at the « request of the plaintiff^ unless it would have 
interfered with the safety of the vessel. 

In an action of assumpsit by the master of an East Indiaman , 
against a Lieutenant in the ^ Company’s service, who had been 
his passenger on a voyage from Madras to London, it appeared 

Rob. Ad. Rep. 73. It appears from the mun bateur et malfaiseur en eau salle 
Black Book of the Admiralty, that jurors en £el cas s*il eat convict par 12 il sera 
were formerly summoned to the Admiralty emprisonne par 21 jours et plus il sera fin 
Sessions. “ Si un hotntne est endite qu*il au Roy.” — Bl. B. Admiralty, art 12. 
a batu une personne ou quit est un com- (/) 10 Bing. 275. 
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that by an order of the Court of Directors, bfficers of that rank 
were to pay 1000 rupees and no more for “ their passage, and 
accommodation at the captain’s table, ” and this sum was paid 
into Court. For the plaintiff, it was contended that the defen- 
dant, for the regulation price, was only entitled to swing his 
cot in the steerage, and that he had been allowed a cabin to 
himself for which the additional payment was required. Evidence 
having been given that during the voyage no officers slept in 
the steerage, and that the defendant's cabin would have remained 
empty had he not occupied it, Lord Ellenborough was of opinion 
thate there was nothing to raise an implied promise to pay more 
than the regular sum (g ). 

The case of Gillan v. Simpkin , was an action for money had 
and received, to recover passage money paid to the defendant, as 
master of a ship, in which he had agreed to carry the plaintiff as a 
passenger to Antigua . The plaintiff who had paid the money be- 
fore the commencement of the voyage, had intended to have gone 
on board at Portsmouth , but the luggage was shipped in the river 
Thames , and in proceeding round from Jhence to Portsmouth , the 
ship was lost. It appeared in evidence that it is usual for the passage 
money to be paid in London t and that the stores for the use of the 
passengers were always put on board in the river. Chief Justice 
Gibbs , in his direction to the jury said, “ If the money had been 
to be paid at the end of the voyage, the defendant could not have 
recovered any part of it, there being an entire contract to carry 
the plaintiff from London to Antigua . But if the voyage was 
commenced, and the ship was prevented from completing it by 
perils of navigation, the captain may be entitled to retain the pas- 
sage money previously paid to him. The contract for this pur- 
pose may either be express or may be evidenced by established 
usage. Here it is proved that in West India voyages the passage 
money is paid before the voyage commences, and it does not ap- 
pear to be returned, although the voyage is defeated. On the 
other hand, if the ship were lost before the commencement of the 
voyage, for which these parties ha^ contracted, the money paid 
by anticipation must be returned” (A). 

In a recent case, the master of a vessel sought to recover damages 
from the defendant for the breach of a verbal agreement, by which 

to) Adderley v. Cook son, 2 Campb. (A) 4 Campb. 24], and see Leman v. 
15. Gordon, 8 Car. & P. 392: 
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he engaged two cabins on a voyage from England to Madras for a 
certain price. He refused to go, because the vessel, which was to 
have left tfce docks by the 10th of October, did not. It was proved 
to be the rule of the East India trade, that when a passenger refused 
to go, in consequence of a delay in the sailing of a vessel, he was to 
forfeit half the amount of the passage money agreed for. The 
ship did not leave the docks until the 21st of October. u Chief 
Justice Tindal directed the jury to find for the plaintiff with half 
the passage money as damages, if they thought that the time of 
sailing was matter of representation, but not an essential part of 
the contract, and that under the circumstances, the ship had sailed 
within a reasonable time” (i). 

In an earlier case, in which the plaintiff sought to recover 
passage money on an implied assumpsit pro ratd itineris peracti % it 
appeared that he had contracted to carry the defendant, his 
family and luggage from Demerara to Flushing , and that in the 
course of the voyage and within four days* sail of Flushing , the 
ship was captured by an English ship of war, and brought to 
England. The ship and cargo were libelled in the Court of 
Admiralty, and proceedings were pending against the ship, but 
the defendant and his family were liberated, and his luggage re* 
stored to his possession. The Court was of opinion that if the 
ship had been restored, the action might have been maintained, but 
that as the result of the proceedings in the Court of Admiralty 
might be the condemnation of the ship, and decree of her freight 
to the captors, it was premature while that suit was pending (£)• 

The executors of an East Lidia captain. Who had died in the 
East Indies , before the commencement of the homeward voyage, 
brought an action against the chief mate of his ship, on whom the 
command had devolved, to recover the amount of the sum he had 
received from the passengers brought home in the ship, for their 
passage and entertainment during the voyage. It was contended 
for the plaintiff, that the passage money must belong to the 
representatives of the captain ; for the defendant, that he was en- 
titled to the whole, because he had the actual command during the 
voyage. “ If,” said Mr. Justice Bayley , “ there be no usage on 
"the subject, I think the law is, that where the captain has contract- 
ed to carry passengers and dies, his representatives are entitled to 
the benefit of the contract, and may maintain an action for the pas- 


(«) Yates v. Duff, 5 Car. & P. 569. 


(*) Mulloy v. Backer, 6 East, 316. 
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sage money. If the mate lays out money in* purchasing stores 
for such passengers, he is the agent of the representatives for that 
purpose, and may oblige them to repay him. But where, after 
the death of the captain, the mate contracts to carry passengers 
on the homeward voyage, he is himself entitled to the benefit of 
the contract, and may retain the whole of the passage money. 
If for the entertainment of such passengers he has any part of 
the stores laid in by the captain, for so much he must account to 
the captain’s representatives ” (A.) 

In an action against a captain of a ship for not furnishing good 
and fresh provisions to a passenger on a voyage, Lord Denman 
said, in his address to the jury, “ I think the result of the evi- 
dence is, that the captain did not supply so large a quantity of 
good and fresh provisions as is usual under such circumstances* 
But there is no real ground of complaint, no right of action, un- 
less the plaintiff has really been a sufferer; for it is not because a 
man does not get so good a dinner as he might have had, that he 
is therefore to have a right of action against the captain, who does 
not provide all that he ought ; you must be satisfied that there 
was a real grievance sustained by the plaintiff” (< l )* 

An action was brought by a captain in the army against the 
captain of the ship Bolton , to recover damages for the breach of 
a contract, by which he undertook to convey the plaintiff as a 
cuddy passenger on a voyage from Madras to Londons The 
plaintiff complained, among other things* that the deferfdant did 
not treat him as a cuddy passenger, but excluded him from the 
cuddy, and from walking on the weather side of the ship. The 
defence was, that the conduct of the plaintiff was vulgar, offensive, 
indecorous and unbecoming, and that he had threatened to cane 
the defendant. Upon these grounds of defence Chief Justice 
Tindal , observed, “ There is some evidence that the plaintiff* was 
in the habit of reaching across other passenger*, and of taking 
potatoes and broiled bones with his fingers. It would be diffi- 
cult to say if it rested here, in what degree want of polish would, 
in point of law, warrant a captain in excluding a passenger from 
the cuddy — conduct unbecoming a gentleman, in the strict sense of 
the word, might justify him, but in this case, there is no imputa- 
tion of the want of gentlemanly principle. With respect to the 


(k) Siordet v* Brodie, 3 Campb. 263. (/) Young v* Fcwson, 8 Car. & P« 56. 

O 
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threat used by thte plaintiff, ( that he would cane the defendant/ 
it is important to consider whether it was heard by the defendant, 
before he gave the order for the exclusion of the plaintiff from 
the cuddy. If it did operate on the mind of the defendant at the 
time of the exclusion, I cannot conceive that such conduct would 
not justify that exclusion. A man who has threatened the com- 
manding officer of the ship with personal violence would not be 
a fit person to remain at the table at which he presided” (t»). 

It has been expressly decided that the master of a ship has a 
lien on the luggage of a passenger for his passage money, but 
not on the clothes which he is wearing, when about to leave 
the vessel (n). 

3. Secondly, Breaches of contract and injuries like to those 
complained of, in the cases which have been cited, the common 
law of personal actions was found adequate to repress. Ex- 
perience, however, proved, that the ignorance and the credulity of 
indigent persons requiring cheap modes of conveyance, and seek- 
ing new fortunes beyond the seas, often placed them at the mercy 
of men, who, familiar with the dangers of navigation, were willing 
to brave all risks in the prospect of gain, and the Legislature has 
by various statutes applicable to different trades and voyages, in- 
terposed to protect unwary emigrants, from the fraud and cupidity 
of unprincipled shipowners. Security for the sea-worthiness of 
the ship, — a due proportion between her tonnage and the number 
of her passengers, — the preservation of their health during the 
voyage, — and an adequate supply of water and provisions for 
their use, were the principal objects to be -attained, and these it 
was not found easy to reconcile, with a due consideration for the 
important interests which it had become necessary to regulate, 
and [the small ability of those for whom protection was required. 
It has been proved, unhappily, by the continued recurrence of 
disasters (©), appalling to humanity, and too surely traced to evils 


c 

(m) Prcmlorgast i». Compton, 8 Car. 
& P. 454. The report sets out in a spe- 
cial plea the acts of misbehaviour im- 
puted to the plaintiff. 

(*•) Woolf r. Summers, 2 Campb 631. 

§(o) During 1 834, no fewer then seven- 
teen ships, with passengers on board, 
bound for Quebec, were wrecked on the 
passage, seven hundred and thirty-one emi- 


grants losing their lives* in consequence, 
while many more lost most part of their 
property, and were reduced to the greatest 
distress. Emigrants to Quebec are 
mostly taken out in ships engaged in the 
timber trade, and it is well known, that 
speaking generally , these are a very inferior 
class, it being the usual practice to turn 
worn out ships unfit to carry dry cargoes 
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which legislation might remove, that if much good ha9 been ef- 
fected by the enactments which we are about to consider, much 
yet remains to be done. 

In the reign of Geo. 3, an act (p) was passed, which, after re- 
citing that in various parts of the United Kingdom, several persons 
had been seduced to leave their native country under false repre- 
sentations, and had suffered great hardships on shipboard for want 
of water and provisions, and other necessaries, and of proper accom- 
modation on their passage, — proceeded to establish general regu- 
lations for the carriage of passengers to foreign parts. Other pro- 
visions were made in the same reign for regulating the carriage of 
passengers to and from the United Kingdom to Newfoundland 
and the coast of Labrador (q), the United Stales (r), and the Bri- 
tish colonies in North America ( s ) ; and these enactments may be 
considered the ground-work of subsequent legislation on this 
subject. 

All these statutes were repealed by the 4 Geo. 4, c. 84, “for 
regulating the carriage of passengers from the United Kingdom 
to foreign parts and this act having also about two years after- 
wards been repealed by the act for the consolidation and amend- 
ment of the laws relating to the customs, the 6 Geo. 4, c. 116, 
“for regulating vessels carrying passengers to foreign parts? was 
passed. 

By the 9 Geo. 4, c. 21, further provisions were introduced to 
regulate the carriage of passengers from the United Kingdom to 
the continent and islands of North America ; but this act has 
also been repealed by a recent and more general statute, 5 & 6 
Wm. 4, c. 55, for regulating the carriage of passengers from 
the United Kingdom? which is now the law upon this important 
subject. It will be found in the Appendix. 

By this act, which applies to all ships carrying passengers from 
any port or place in the United Kingdom , or the fslands of Guern- 
sey, Jersey , Alderney , Sark , or Man , on any voyage for any port 
or place out of Europe, and not being within the Mediterranean 
Seas, it is enacted, “ That no ship shall proceed on her voyage 

into this department. Mott part of the tnerce, Suppl. tit. Emigrants. § 

catastrophes alluded to may, we are as: (/>) 43 Geo. 3, c. 56. 

wired, be ascribed to this circumstance, (3) S3 Geo, 3,c. 36; 56 Geo. 3,c. 83. 

and to the misconduct of the master and (r) 56 Geo. 3, c. 114. 

crews. — Macculloch, Dictionary of Com- (j) 57 Geo. 3, c. 10. 

o 2 
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with more persons* on board than in the proportion of three per- 
sons for every five tons of her registered burthen, the master and 
crew being included in and forming part of such prescribed 
number ; that no ship having more than one deck shall carry any 
passengers upon any such voyage, unless she shall be of the 
height of five feet and a half at the least between decks ; that no 
ship having only one deck shall carry any passengers upon any 
such voyage, unless a platform be laid beneath such deck, in such 
a manner as to afford a space of the height of at least five feet and 
a half, and that no such ship shall have more than two tiers of 
berths ; that no such ship having two tiers of berths shall carry 
any passengers on any such voyage, unless there shall be an inter- 
val of six inches at the least between the deck or platform and 
the floor of the lower tier, throughout the whole extent thereof • 
provided that whatever may be the tonnage of the ship, no greater 
number of persons as passengers shall be taken on board, than 
shall be after the rate of one such person for every ten superficial 
feet of the lower deck or platform unoccupied by goods or stores 
not being the personal luggage of such persons, if such ship shall 
not have to pass the line on her voyage, or after the rate of one 
such person for every fifteen such clear superficial feet, if such 
ship shall have to pass the line” (£)• 

No ship carrying passengers shall be cleared out for any such 
voyage, unless there shall be actually laden and on board such 
ship, good and wholesome provisions for the use and consump- 
tion of the said passengers, over and above the victualling of 
the crew, to the amount, and in the proportion following, viz., a 
supply of pure water to the amount of five gallons to every week 
of the computed voyage for every passenger on board, in tanks or 
sweet casks, and a supply of bread, biscuit, oatmeal, or bread 
stufls, to the amount of seven pounds weight to every week of 
the computed voyage of every such passenger; provided that 
to the extent of one-third of such supply and no more, seven 
pounds’ weight of potatoes may be computed to be equivalent to 
one pound of bread, biscuit, oatmeal, or bread stuffs, in the sup- 
ply of any ship bound to North America ; and that where any 
ship shall be directed to call at a port or place in the course of her 
voyage, for the purpose of filling up her water, a supply of water 


(0 57 Geo. 3, s. 2. 
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at the rate before mentioned for every week of the computed 
voyage, to such port or place of calling, shall be deeqted to be 
a. compliance with the provisions of this act”(«). 

M The number of weeks deemed to be necessary for the voyage 
of any such ship according to her destination, shall be deter- 
mined by the following rule of computation : — For a voyage to 
North America , ten weeks ; for a voyage to South America , on 
the Atlantic Ocean f or to the west coast of Africa , twelve weeks ; 
for a voyage to the Cape of Good Hope , fifteen weeks ; for a voy- 
age to the Mauritius, eighteen weeks ; for any other voyage* 
twenty-four weeks” (v). 

The officers of the customs shall examine the provisions and 
water before the departure of the vessel (w). If doubts shall 
arise whether any ship about to proceed on such voyage with 
passengers, is sea-worthy so as to be fit for her intended voyage, 
and such doubts shall not be removed to the satisfaction of 
the collector and comptroller of the customs, at the port from 
which such vessel is to be cleared out, it shall be lawful for them 
to cause such ship to be surveyed by twoacompetent persons, and 
if it be reported by those persons, that such ship is not in their 
opinion sea-worthy with reference to such voyage, such ship shall 
not be cleared out, unless the contents of such report be disproved 
to the satisfaction of the commissioners of the customs, or until 
such ship shall have been rendered sea-worthy (x). A table is to 
be drawn up of the prices of provisions to be sold on board, of 
which a copy is to be affixed in some convenient and conspicuous 
place on board the ship, and no higher prices are to be charged 
than are stated in such table. The master is not, however, required 
to provide provisions for the purpose of sale to any passengers 
who may have contracted to victual themselves during the 
voyage ( y ). Two copies or abstracts of the act issued by autho- 
rity of the commissioners of the customs, and Authenticated by 
the collector or comptroller of the customs, at the port of clear- 
ance, are to be delivered to the master and kept on board, one of 
which shall upon request made at reasonable times to the master, 
be produced to any passenger for his perusal ( z )• A medical 
practitioner duly authorized to practise in this kingdom as a phy- 


(■*) 57 Geo. 3, s. 3. 

Sect. 4. 

(w) Sect. 5. 


(*) Sect. 7. 
<y) Sect. 6. 
(z) Sect. 8. 
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sician, surgeon or 'apothecary, with a proper supply of medicines 
and instruments certified by two medical practitioners to be suit- 
able for the intended voyage, shall sail with every ship carrying 
one hundred passengers to any such port or place, except any 
port or place in North America (a). The master must deliver a 
list of passengers to the collectors of customs at ‘the port of clear- 
ance, and shall receive from him a counterpart to be exhibited to 
the chief officer of customs at the port of landing (6), and he 
shall not land any passenger at a place not contracted for (c). 

If any ship shall not actually put to sea, and proceed on the 
intended voyage on the day appointed in any contract with the 
owner, master, or charterer, or their agent, with any passenger who 
shall on that day be on board the same, or ready to proceed on 
such intended voyage, the master shall pay to every passenger 
who shall have contracted to victual himself, a fine of one shilling 
in respect of every day, during which he shall be so detained, 
previously to the actual clearing out, and final departure of such 
ship on such voyage, to be recovered daily, and the master of 
such ship shall victual each and every such passenger as shall 
have contracted to be victualled by the shipowner on and from 
that day, which shall be so appointed, unless the vessel be 
detained by stress of weather, or other unavoidable cause. 

Penalties for the non-compliance with all these regulations are 
imposed upon the master (c£), and for the more effectually secur- 
ing their observance, he is further required, before he clears out 
for any port out of Europe , not being in the Mediterranean seas, 
to enter into a bond with one sufficient surety, to be approved of 
by the chief officer of customs at his port of clearance in the 
sum of 1000/. conditioned fpr his due performance of them. 

By the 1 8c 2 Viet. c. 113, s. 26, all the provisions, regulations, 
penalties and forfeitures of the 5 & 6 Wm. 4, c. 53, are extended 
to foreign vessels carrying passengers from any port or place in 
th,e United Kingdom , and from the Islands of Guernsey, Jersey , 
Alderney , Sark , or Man , on voyages to or for any port or place 
put of Europe , and not being within tfie Mediterranean sea. 

The act, of which an abstract has beep given, expressly excepts 
from its operation all ships in which the number of passengers 


(a) 57 (jeo. 3, s.P. 
(h) Sect. )1. 


(c) Sect. 12. 
(rf) Sect. 16. 
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shall not exceed one for every five tons of their registered 
burthens (a). It is provided also, that nothing therein contained 
shall take away or abridge any right of action which rafay accrue 
to a passenger, in respect of the breach or non-performance of 
any contract entered into between him and the master and 
owners (/). 

By the 4 Geo. 4, c. 88, the carriage of passengers between 
Great Britain and Ireland is regulated. It will be found in the 
Appendix. § 

(e) Sect. 20. (/) Sect. 17. 
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PART III. 


CHAPTER I. 

OF COLLISION. 

1. f The master is bound to his owners for the exercise of reason- 
able skill and care in the management of the vessel, and he and 
they are bound in like manner to every one who is affected by his 
acts, within the scope of his employment. The property of the 
merchant in particular is entrusted to his care, and he and hi9 
owners must answer for its damage or loss, through his negligence 
or misconduct (<z). Mindful of this responsibility, he must, during 
the whole course of the voyage, at sea, at anchor, and in port, per- 
haps even when a licensed pilot is on board (6), be vigilant to avoid 
the peril of collision with another vessel. 

This misfortune may be occasioned by circumstances beyond 


(а) Fletcher t», Braddick, 2 New Rep. 
182; Fenton v. Dublin Steam Packet 
Company, 1 P. & D. 103. 

(б) The Girolamo, an Austrian vessel, 
left the London Pocks, with a licensed 
pilot on board, towed by a steam vessel. 
After she had passed Blackwall, a fog 
came on, during which she ran foul of 
the Edward, a British* convict vessel, 
moored below Woolwich, in the proper 
berth for such vessels. 

Sir John Nicholl said, “ Did the acci- • 
dent arise from the neglect, default, in- 
competency, or incapacity (6 Geo. 4, c. 
125, s t 53, 54) of the pilot? or was the 
master in pari delicto 9 It occurred from 
the vessel going on in the fog, not from 
an act of bad steerage, want of know- 
ledge of shoals, or any incapacity as pilot, 
but from proceeding at all. It seems to 


be nearly admitted that if the vessel had 
set off in this fog, blame would have been 
imputable to the master ; if so, was he 
not blameable in going on in the fog ? 
Had he not a right to resume his autho- 
rity ? Did he not owe it to bis owners, 
and to other persons, whose property 
might be damaged by a collision, to insist 
on bringing the vessel up ? Was not the 
master in duty bound at least to remon- 
strate with the pilot, and to represent the 
danger of proceeding ? Yet he says in his 
affidavit, * he did not in the least interfere. * 
In this aspect the case is, as far as I am 
aware, new, and one of too much difficulty 
to arrive at any hasty decision upon, unless 
there be no other points upon which the 
case may be disposed of.*’ 3 Hagg. Ad, 
Rep. 176. 




chap, i.] Of Collision. 201 

his control, as by the violence of the wind and the sea ; it may 
be accidental without fault on either side, or it may be caused by 
the negligence, ignorance, or unskil fulness of one, or both the 
captains whose vessels came into collision. 

By the law of most of the maritime (a) states, differing in this 
particular from the Roman law, which leaves each party to bear 
his own loss, the cost of damage resulting from collision, without 
fault in the persons belonging to either ship is to be divided 
equally between them. The same rule obtains when both vessels 
are to blame, and when the blame cannot be detected. 

One article of the Ordinance of Wisbuy (6), seems to favour 
the interpretation of this rule of equal division, in the sense of a 
pro raid apportionment of the expense of repairs between the 
colliding vessels, according to their relative value, and the Harr 
seatic Ordinance provides, that the damage be sustained “JEquis 
sortibus juxta arbitrium virorum bonorum” (c). Valin , adverting 
to this doubt, and citing the laws of Oleron , Kuricke on the 
Hanseatic Ordinance, Vinnius and Stypmann as authorities, 
states the better opinion to be, that the* damage should be borne 
in equal portions, that is, each paying lialf(d). This also in it’s 
terms (e), and according to Valin's construction of them, is the 
provision of the French Ordinance. We read, on the other hand, 
in fimerigoti(f), that "if the collision has not happened fortuitously, 
and*1t is impossible to learn to whose fault it is imputable, then 
each vessel shall bear a moiety of the damage,” thus confining 
the rule, to cases of inscrutable fault. By the Code de Com- 
merce (g), it is ekpressly limited to doubtful cases, the loss 
occasioned by collision purely fortuitous, being allowed to rest 
where it has happened to fall. “ If it be proved,” says a modern 


(а) See post, 445, and the authorities 
there cited by the author ; but see Com- 
mentaries on the Law of Scotland, by Bell, 
vol. 1, p. 582, and Cours de droit Com- 
mercial Maritime, by Boulay — Paty, tit. 
de l’Abordage, vol. 4,p. 492. Both these 
learned authors appear to think, that in 
cases of pure accident, the rule of the 
maritime law and of the civil law is the 
same. 

(б) The 67th. 

(c) Jus. Marit. Hanseat, tit. 10, Art. 1. 
Kuricke ad. diet. tit. p. 220, (Edition 


Heineccii, p. 80 p. The same rule is fol- 
lowed in the Danish, Swedish, Prussian, 
Lubeck, and Hamburgh laws. By the 
Norwegian code, where one vessel, without 
'necessity, strikes against another, it is 
liable to fines, which vary in amount ac- 
cording to the nature and locality of the 
injury done to the suffering vessel. — See 
Pardessus Collection de Ix>is Maritimes. 
(d) Valin, liv. 3, tit. 7, des A varies, 
(a) Art. 10, 11. 

(/) Traite d Assurance, c. 12, s. 4. 
(y) Art. 407. 



202 


Of Collision. [part hi. 

French writer, ** that both vessels are to blame, each party bears 
his own lo$s. But if it be impossible to say whose fault has 
occasioned the collision, an estimate is made of the injury done 
to both, the amount of which is divided, to be borne by the 
colliding vessels in equal moieties, and not proportionably to the 
value of each ship and cargo” (A). 

3. Our Court of Admiralty, before which misfortunes of 
this kind, are frequently the subject of discussion, adopts, when 
both vessels are in fault, the rule of the maritime law, and, 
accordingly, in the case of the Woodrop , Sims (i), Lord Stowell 
lays it down, that there are four possibilities under which col- 
lision may occur. “ In the first place it may happen without 
blame being imputable to either party, as where the loss is 
occasioned by a storm or any other vis major . In that case 
the misfortune must be borne by the party on whom it hap- 
pens to light; the other not being responsible to him in any 
degree. Secondly, a misfortune of this kind may arise, where 
both parties are to blame, where there has been want of due dili- 
gence or of skill on both aides ; in such a case, the rule of law is 
that the loss must be apportioned between them as having been oc- 
casioned by the fault of both of them. Thirdly, it may happen 
by the misconduct of the suffering party only ; and then the rule 
is, that the sufferer must bear his own burthen. Lastly, it may have 
been the fault of the ship which ran the other down, and in this 
case the innocent party would be entitled to an entire compensa- 
tion from the other.” This rule of equal division, where both 
vessels are to blame, has been solemnly recognized by the 
House of Lords, in a case decided there on appeal from the 
Judgment of the Court of Session in Scotland (j). In that 
case, the ship Wells had been endeavouring to make her way 
into the Firth of Forth , and had come to an anchor in con- 
sequence of the State of the weather, in what is termed the 
Fairway , that is, in that part of the Firth which is constantly 
navigated by vessels, at some .distance from the island of Inch - 


(A) Pardcssus Cours de droit Com- (Law Magazine), questions the existence, 

mercial, de l’Abordage, pi. 652. Boulay in the Court of Admiralty, of the rule of 

— Paty, vol. 4, p. 495. apportionment, in the sense of equal divi- 

(t) 2 Dods. Ad. Rep. 83. sion of the loss. It seems clear, from the 

(y) Hay t. Le Neve, 2 Shaw's Scotch address of Lord Gifford in the case cited. 

Appeal Cases, p. 395. The learned that not only he, but Lord Stowell also, 

author of the articles on mercantile law, so understood it. 
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keith . During a very blowing night, whilst she was in this po- 
sition, the ship Sprightly came suddenly upon her, and the Wells 
was run down, and, with her cargo, totally lost. 

A proceeding was instituted before the J udge Admiral by the 
owners of the ship Wells , against the owners of the ship 
Sprightly , and interlocutors were pronounced by him, the result 
of which was, making the owners of the ship Sprightly liable to 
the full extent of the damage of the Wells and of her cargo, sub- 
ject to the limitation of the Act of Parliament, as to the amount 
of the value of the ship occasioning the loss, and her freight ; the 
Judge Admiral being of opinion, that the fault rested entirely 
with the Sprightly . The cause was removed to the Court of 
Session, which referred the evidence to the Port Admiral at 
Leith, who reported, that although fault was imputable to both ves- 
sels, he thought the greater blame rested on the ship Sprightly . 
In consequence of this report, the Court of Session, deferring 
to the authority of the English Court of Admiralty in the case 
above cited, altered the decision of the Judge Admiral; and 
the question case came before the House of Lords, on appeal 
from the judgment of the Court of Session. Lord Gifford, in 
his address to the House of Lords, states, that he had been 
furnished by Lord StoweU with a note of a case in which he was 
counsel, and of which the judgment entered up in the Court of 
Admiralty had been found. It was the case of the Petersjield v. 
the Judith Randolph, decided by Sir James Marriott , in 1789. 
It is as follows : “For further information and sentence, Captain 
Hector Rose and Captain Henry Hinde Petty , two of the elder 
brethren of the Trinity House, again attended as assessors to the 
judge in this cause, and the judge having heard the proofs read, 
and advocates and proctors on both sides, and likewise the 
opinion of the said Trinity brethren, pronounced that both ships 
were in fault, and that the Judith Randolph.vras most in fault, 
and decreed that the whole damage sustained by the owners of 
the ship Petersjield and her cargo, which was sunk and lost, as 
well as the damages and expenses given against the ship Peters- 
field 9 and the costs of suit here on both sides, be borne equally by 
the parties in this suit.” “ I apprehend, therefore,” added Lord 
Gifford , “ that what is laid down in the case of the Woodrop , 
Sims , is established to be the law of the Court of Admiralty. I 
have no difficulty in recommending to your Lordships to apply to 
this case the judgment of Sir James Marriott in the case of the 
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Judith Randolph . ‘If your Lordships were to take any other 
rule, one cannot conceive any mode of properly apportioning the 
loss which the Court of Session have found to have occurred. 
It might be extremely difficult to regulate the quantity of neglect 
on the one side and the other, and to apportion the damages by 
any other rule. On reviewing the evidence in th*is case, I was 
strongly impressed with the negligence on the part of the W ells , 
in not showing a light, as Sir John Beresford (the Port Admiral) 
says she ought to have done, when she saw the Sprightly coming 
down upon her. At the same time, I have no difficulty in saying 
there was great negligence on the part of the Sprightly in not 
having the look out she ought to have had, considering the place 
in which she was.' 4 

The House determined “ that both ships were in fault, and that 
the whole damage sustained by the ship i Wells and her cargo, 
should be borne equally by the parties." 

Lord Denman , in the recent case of De Faux v. Sal- 
vador, (A), adverting to the occasional hardship of this principle 
of apportionment says, “ it grows out of an arbitrary provision 
in the law of nations from views of general expediency, not 
as dictated by natural justice nor possibly quite consistent with 
it." Chancellor Kent (Z), also in his Commentaries, speaks after 
’ Cleirac ( m ) of the rule as judicium rusticorum . But there are 

other principles of maritime law, which could scarcely bear to 
be tried by this standard of natural justice, the maxim, for 
instance, which makes wages the offspring of freight, and de- 
nies to them the protection of insurance (n). * The rule, as we 

(A) 4 Adol. & Ellis, 420. Emerigon, t£rieur des parties, ou le motif de la ques- 
also, in his commentary upon this con- tion n’est pas a decouvert et connu ou bien 
■traction of the article of the French Or- quand il y’a de la coulpe de part et 
dinance, says, “ De la il peut tres fort ar- d’autre. Tel fut le jugement reconnu 
river que rentier© valour d’un des navires tout juridic du sage Roy Salomon qu*il 
soit absorbs© par la demie du dommage, donna sur la question d'entre deux meres, 
tandis que l*autre navire beaucoup plus 1. 3, Reg. c. 5. — Cleirac Us et Coutumes 
important supporters avec aisance la demie * de la Mer, p. 56. Rouen edition, 1671. 
restaute." — Traite des Assurances, chap. (a) “ The mariner,” says Lord Stowell, 
12, sect. 14. “ goes to sea upon the single security of 

(/) P. 223. Edinburgh edition. the freight. Freight is the mother, and 

(j») Les jurisconsultes nomment et the only mother, of wages. If that goes, 
qualifient cette decision par moiti£ judi- every thing goes. He has no stepfather, 
cium rusticorum . Elio se pratique ordi- if I may say so, in the character of in- 
nairement par les arbitres, arbitrateurs et surer to supply the loss."— The Juliana, 
amiables compositeurs lors et quand l*in- 2 Dods Ad. Rep. 510. 
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have seen, was established and maintained against one, possibly 
more equitable in it’s theory but practically more difficult 
of just application, on the ground of policy. Cbllision, in 
the open sea, is comparatively rare, and generally accidental, 
but in roads and in confined navigations, it is a misfortune of fre- 
quent, and seldom of blameless occurrence* “ No better means,” 
says Vatin, “ adopting the reasoning of the Jugemens d'Oleron (o) 
of making the masters of small vessels which are liable to be 
injured by the slightest shock, attentive to avoid collision, than to 
keep the fear of paying for half the damage constantly before 
their eyes. And if it be said that it would have been a shorter 
and more simple mode of adjustment, to let each party bear the 
loss he had sustained, as arising from casus fortuitus , the answer 
is, that then the masters of large vessels would have made light 
of collision with those of smaller burthen. Upon the whole, 
therefore, no rule is so just as that of equal partition” (jp). 

4. If the master or owner of one of the colliding vessels be un- 
willing to bear his own loss, and wish to fix it upon the other, he 
may seek his remedy in the Court of Admiralty or the courts of 
common law. In both, if he can prove that the master of the 
defendant’s vessel was alone in fault, and that no want of ordinary 
skill or caution on his own part contributed to the misfortune, he 
will be entitled to recover a full compensation. 

A cause of collision is a suit in rem . in the instance Court of 
Admiralty, commencing with the arrest of the ship, to the mis- 
management of which the misfortune is imputed, to recover a 
summary reparation for the injury alleged to have been sustained. 
The evidence is taken by written depositions, and the judge deter- 
mines, on consideration of all the facts of the case, the com- 
plainant’s right to amends, and the principle of their computation. 
In this he is usually assisted by two*of the masters or elder bre- 


(o) Le dommage dti coup doit fctre 
pris6 et party moitil par moiti6 des deux 
nefs et les vins qui tout dedans, et parter 
aussi le dommage entre les merchandises; 
et le maitre de la nef qui a choqu£ et 
frapp6 l’autre est tenu a jurer sur les S3. 
Evangiles, luy et ses mariniers qu’ils ne 
choquerent point de leur gre et volont6. 
Et la raison pourquoy ce jugement fut 
fait. Premierem ttt qu*une vieille uef ne 


se mette point voiontiers a la voye d’une 
meilleure si avant qu’elle endommage ou 
puisse graver autre nef. Mais quand elle 
Sf ait bien qu’elle y doit parter jusques a 
la moiti6 elle se retirera voiontiers hors 
de la voye. — Jugemens d'Oleron. 

(p) In Holland, the rule is followed, 
M propter bonum publicum et culpse pro- 
bands difficultatem. ’* — Neostadii, Decis. 
49 . 
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thren of the Trinity House, who, having heard the evidence read, 
and the judge v s direction on the law, give their opinion, as matter 
of professional skill, which of the two vessels was to blame, and 
that opinion is almost always adopted by the court. 

By this process, certain rules of the sea, if not positively esta- 
blished, influence and obtain in that court ; and each cause is deter- 
mined on principles, not always consonant to those which would 
regulate its decision at common law ; but, on the whole, perhaps, 
as consistent with the real justice of the case, and as satisfactory 
to the litigant parties. Thus, in the case of the Woodrop , 
above cited, Lord Stowell told the Trinity Masters, “ that the law 
imposed upon the vessel having the wind free, the obligation of 
taking proper measures to get out of the way of a vessel close- 
hauled (g) 9 and of shewing that it had done so ; if not, the owners 
were responsible for the loss that had ensued. If they thought 
proper •precautions were taken by the persons on board the 
Woodrop , then it would be necessary to inquire whether those 
measures were counteracted and defeated by improper measures 
taken by those on board the other ship/' Again, in the case of 
the Shannon , a steam-vessel, for damage done by her to the Bri- 
tish Union , off Beachy Head , it appeared that the British Union 
was going up, and the Shannon down the Channel ; that the 
Shannon had seen the Union five miles off, but that the Union 
did not see the steam-vessel till just before the collision. For the 
Shannon it was urged, that she was on the starboard tack, and 
that the rule of navigation is, that when ships are crossing each 
other in opposite directions, and there is the least doubt of their 
going clear, the ship on the starboard tack is to persevere in her 
course, while that on the larboard is to bear up or keep more 
away from the wind ; that if the British Union had followed this 
rule of navigation, the accident could not have happened. To 
this it was answered, that, admitting the general rule of naviga- 
tion to be correctly stated, it would not justify a vessel having the 
power to avoid a collision in standing upon any such privilege, if 
she foresaw the disastrous consequences of persisting in such a 
course* The Trinity Masters observed, “ that the state of the wind 
was of no great importance, as the Shannon , not receiving her 
impetus from sails, but from steam, should have been under com- 


(f ) See also the ease of the Baron Handayside ©. Wilson, 3 Car. & Pay. 
Holberg, 3 Hag. Ad. Rep. 244, and 528. 
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mand ; that steam-boats, from their greater $ower, should always 
give way (r) ; that they were satisfied the Shannon had seen the 
British Union , and that the Shannon was to blame ; and the court 
decreed accordingly.” These cases will suffice to illustrate the 
manner in which the rules of the sea are recognised and applied 
j n the Court of Admiralty («). 

5. In France, usage has established certain rules, which seem to 
have been adopted by the law, as means of determining, in the 
absence of positive proof, whether collision be fortuitous or im- 
putable to the master of either vessel. Thus, when two ships are 
about to enter the same port, the farthest off shall wait until the 
other has got in ; and in case of collision, the one that arrived last 
shall answer for the damage, unless her master prove that he was 
not in fault. If two vessels meet, the smaller shall give way. A 
vessel going out of harbour shall make way for one coming in. 
When a collision takes place between two vessels, both 'leaving 
a port, the one that went out last shall be deemed to have run 
against the other. The presumption is against the ship which sails 
during the night, &c. (t) Some of thege rules seem reasonable in 
themselves and where established and generally known, they may 
all be found useful in preventing the evil against which they are 
intended to guard. 

6. By the law of England , if both vessels are to blame, 
each party bears his own loss. If one party can prove that the 
misfortune was caused by the negligence or want of skill of the 
other, and that he could not have avoided it by the exercise of 
ordinary care, he will be entitled to recover a full compensation 
for the wrong. The established rules of nautical practice as 
explained by professional men, the usages and regulations of par* 
ticular ports and rivers, the state of the wind, the tide, and the 
light, the degree of vigilance of the roasters and crew, and all 
other circumstances bearing upon the conduct «and management of 
both vessels will be considered in determining this question. But 
of the sea, as of the road, the law recognizes no inflexible rule, 

§ (r) It will readily occur to the Hag. Ad. Rep. 145; the Ligo, 2 Hag. 

learned reader that this opinion of the Ad. Rep. 356 ; the Thames, 5 Rob. Ad. 

Trinity Masters must be received with Rep. 345 ; the Shannon, 2 Hag. Ad. Rep. 

some qualification. Steam-boats, being 173; the Dundee, l Hag. Ad. Rep. 109. 

generally under command, should give (f) Emerigon Trait6 des Assurances, 
way to vessels close hauled. § c. 12, s. 4. Pardessus, Cours de droit 

(a) See also the Catharine of Dovor, 2 Commercial, tom. 3 t p. 90. 
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the neglect of which by one party, will dispense with the exer- 
cise of ordinary care and caution in the other. No man is 
at liberty (o cast himself upon an obstruction which has been 
made by the fault of another, and avail himself of it, if he do not 
use common and ordinary caution to be in the right. One person 
being in fault will not dispense with another’s using ordinary care 
for himself4 Two things must concur to support this action, — a 
collision by the fault of the defendant, and no want of ordinary 
care to avoid it on the part of the plaintiff (i t ). 

In an action on the case for running down a ship, it appeared that 
the defepdant’s ship had the wind free, and was a light ship, and 
that the plaintiff's ship was hard up in the wind, and laden ; that the 
defendant’s ship ought to have given way and was wrong in not doing 
so. It was contended, however, for the defendant, that although 
he was wrong in not giving way, yet that the plaintiff could not 
recover; because he might have avoided the accident by altering 
his helm at the right moment. Mr. Baron Bayley % in delivering 
the judgment of the Court of Exchequer, said, “ The rule is, 
that the plaintiff cannot recover if his ship were in any degree in 
fault in not endeavouring to prevent the collision. Here the 
plaintiff had a right to presume, that the defendant’s ship would 
do what she ought to do. I quite agree, that if the mischief be 
the result of the combined negligence of the two, they must both 
remain in statu quo , and neither party can recover against the 
other. In this case, however, it was made out that the fault was 
wholly with the defendant ; he had the wind, and should have 
given way, and the plaintiff had a right to expect that he would 
make room ; he did not do so, and the consequence was, that the 
accident occurred for which he is liable ” (u). 

It appears, from the decision of the House of Lords above cited, 
that in the Court of Admiralty, where both vessels are in fault, the 
value of the cargo damaged or lost by the collision of two vessels is 
to be included in the estimate on which the apportionment is 
made. The laws of foreign countries differ materially upon this 
subject. By the Hamburgh ordinance, the damage in all cases of 
accidental collision is to be apportioned on both vessels, their 
freights and cargoes, as in other general averages, each vessel 


($) Butterfield ». Forrester, 1 1 East, 169 ; Bridge e. Grand Junction Railwmj 
60 ; Handayside v. Wilson, 3 Car. & Pay. Company, 3 M. & W. 244. 

528; Vanderplank v. Miller, 1 M. & M* («) Vennall e. Garner, 1 C. & M. 21. 
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bearing one half (a). The Swedish and Rotterdam ordinances 
prescribe the same, if the vessels running foul of each other 
were both under sail ( y ). Valin discusses the various opinions 
upon this subject, and concludes, that the grounds of expediency 
on which the rule of apportioning the damage done by colliding 
vessels to each other is founded, does not apply to their cargoes ; 
and, that unless blame be established against one of them, the 
loss on cargo must rest where it happens to fall (*). In France , 
the owner of merchandize lost or damaged by collision, cannot 
recover without proof that the master of one of the vessels was in 
fault. In the absence of such proof, the rule applicable to other cases 
of accidental damage prevails ; the sufferer bears his own loss (a). 

By the law of England , the liability to contribution, of cargo on 
board the wrong-doing vessel, could only lead to circuity of action, 
inasmuch as the freighter might recover the amount paid by him, 
from the owners of the ship. But an action may be maintained 
by the owner of goods lost or damaged by collision, against the 
owners of the vessel which can be proved to have been in fault. 
As between the owners and the freighter^ in cases of accident, the 
injury caused by collision, is a peril of the sea within the usual 
exception of the charter-party (6). And in one case, a loss result- 
ing from collision occasioned by gross negligence, was also held 
to have occurred by perils of the sea (c). 

By a recent statute (c), in case of damage done by a foreign 
ship to any British ship, barge, boat, buoy, or beacon, such 
foreign ship may, by order of a judge, be arrested until the master, 
owner, or consignee undertake to appear, and be defendant in any 
action brought for such loss or damage, and give security for all 
costs and damages which may be recovered in such action (tf). 

The statutes by which the liability of the owners is limited to 
the value of the ship and freight apply to damage by colli- 
sion (e). The responsibility of the owners of a chartered vessel (/) 
and of a vessel under the charge of a licensed pilot (g) has already 
been considered. § 


(*) Tit. 8, Art. 1. 

<y) Swed. tit. 8, ss. 1 & 8. Rotterd. 
is. 255 ; Benecke, p. 222. 

(a) Art. 10, tom. 3, tit. 7. 

(a) Pardessua, Cours de droit Com. 
p. 3, tit. 2, c. 2. 

(5) Buller v. Fisher, 1 Esp. 67, 


(e) Smith v. Scott, 4 Taunt. 125. 

(d) 1 & 2 Geo. 4, c. 75, b. 32. 

(*) 53 Geo. 3, c. 159. The Dundee, 
2 Hag. 133. 

(/) Ante, p. 43. 

(y) Ante, p. 182. 


F 
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PART IV. 

— ♦ — 

OF THE CARRIAGE OF GOODS IN MERCHANT SHIPS. 


CHAPTER I. 

OF THE CONTRACT OF AFFREIGHTMENT BY CHARTER-PARTY. 

1. The contract by charter-party, of which it is here intended to 
treat, is, as I have before observed, a contract, by which an entire 
ship, or some principal .part thereof, is let to a merchant for the 
conveyance of goods on a determined voyage to one or more 
places. A ship may indeed be let for other purposes, as to be 
employed in warfare, or the fishing, coasting, or other trade, 
under the entire management of the hirer ; or by way of mort- 
gage, reserving at least a temporary right of management to the 
letter ; or one part-owner may let his share to another. But con- 
tracts of this nature do not form the subject of the present inquiry. 

The term charter-party is generally understood to be a corrup- 
tion of the Latin words charta-partita (a) ; the two parts of this 
and other instruments being usually written in former times on 
one piece of parchment, which was afterwards divided by a straight 
line cut through some word or figure, so that one part should fit 


(a) Hargrave's note on 1st Inst. 229. 

Pothier, traite de charte-partie, nao§ 
1, gives the same etymology of this word 
from Boerius, but with a different ex- 
planation. M It was formerly usual, * says 
Boerius, “ in England and Aquitaine, to 
reduce contracts into writing on a chart, 
divided afterwards into two parts from 
top to bottom, of which each of the con- 
tracting parties took one, which they 


placed together and compared, when they 
had occasion to know the terms of their 
contract. ” If from this account we are to 
understand that the contract was only 
once written, and the paper or parch- 
ment, afterwards cut in two, the practice 
must have been very inconvenient, as 
neither party could, in the absence of the 
other, inform himself of the stipulation 
he had engaged to perform. 
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and tally with the other, as evidence of their original agreement 
and correspondence, and to prevent the fraudulent substitution of 
a fictitious instrument for the real deed of the parties. With the 
same design indentation was afterwards introduced, and deeds of 
more than one part thereby acquired among English lawyers the 
name of indenture* This practice of division, however, has long 
been disused, and that of indentation is become a mere form* 

I propose, in the present chapter, to Consider the modes in 
which this contract may be made, and to mention the usual stipu- 
lations contained in a charter-party, and some particular covenants, 
that have furnished occasion for the decision of a court of justice; 
reserving the consideration of the general duties that arise, as well 
out of the contract for conveyance in a general ship, as of this 
species of contract, for distinct chapters hereafter. 

2. This instrument, when the ship is let at the place of the 
owner’s residence, is generally executed by them, or some of 
them, (and frequently by the master also,) and by the merchant, 
or his agent. In a foreign port, it must of necessity, if it be by 
deed under seal, be executed by the master only, and the mer- 
chant or his agent, unless the parties have an agent resident in 
such port, authorised to this purpose, by deed or letter of attorney 
under seal. 

I have before observed, that the execution of a charter-party by 
the master, although said to be done on behalf of the owners, does 
not furnish a direct action, grounded upon the instrument itself, 
against them* This depends upon a technical rule of the law of 
England (6), applicable as well to this as to other cases, and not 
affected by the mercantile practice of executing deeds for and in 
the name of absent persons ; the rule of the law of England being, 
that the force and effect which that law gives to a deed under 
seal, cannot exist unless the deed be executed by the party him- 
self, or by another for him, in his presence, and with his direction ; 
or, in his absence, by an agent authorised to do so by another 
deed ; and in every such case, the ^deed must be made and exe- 
cuted in the name of the principal (c). The agent, indeed, either 


( b ) Harrison v. Jackson and Others, 7 deed for him, AV B. may do this either by 

Term Rep. 207, and Horsley v. Rush writing M C. D. by A. B. his attorney/ 

and Another, (the case of a charter-party) or by writing “ A. B. for C. D/ provided 

there cited. he delivers the instrument as the deed of 

(c) If C. D., by a proper deed, au- C. D. Wilks and Another r. Back*, 2 

thorise A. B. to execute a bond or other East, 142. 
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of the owner or merchant, may, and sometimes does, execute a 
charter-party and covenant in his own name, for performance by 
his principal, so as to bind himself to answer for his principal’s 
default, by force of the deed* And in an action to recover freight 
or demurrage, claimed in pursuance of a charter-party by deed, it 
has been held, that the declaration must be specially framed on 
the deed itself (d). If such a charter-party be made between the 
master and the merchant, in pursuance of which goods are deli- 
vered to the merchant and his partners, the freight cannot be 
recovered in an action upon the case, brought by the owners 
against the merchant (e). So if the owner execute a deed to the 
merchant, containing the usual covenant for a right delivery of 
the cargo, he cannot be sued by the merchant for not delivering 
it, in an action upon the case, grounded on the bill of lading 
signed by the master (/). But where a charter-party under seal 
was made by the master in that character, with merchants who 
did not know that he was also a part-owner in the ship, as in fact 
he was ; it was held, that they might sue him and the other 
owners in an action upon the case for a breach of such general 
duties as were not inconsistent with the stipulations of the charter- 
party, such as the not providing necessaries for the voyage, and 
employing a negligent and unskilful master (^). And whether 
the instrument be under seal or not, an action at law grounded 
upon it, must be brought in the name of the party to it, and not in 
the name of another, to whom he may have assigned his interest. 
And therefore the purchaser of a ship previously chartered cannot 
sue for the freight earned under the charter-party in his own 
name (A), although payment to him will be a good discharge to 
an action brought in the name of the seller, at least if the pur- 
chase be made before the ship sails on the voyage (t). In like 
manner, where goods were shipped, in pursuance of a charter- 


(rf) Atty v. Pfcrisb, 1 B. & P. N^w 
Rep. 104. But query of this decision as 
to an action brought by and against the 
parties to the deed, whether the declara- 
tion may not be framed in debt generally, 
and the deed given in evidence. See the 
opinion of Bayley, J., in the case of Til- 
son e. The Warwick Gas Light Com- 
pany, 4 B. & C. 968. 

(•) Schack and Another v. Anthony, 


1 M. & S. 578. 

(/) Hunter e. Prinsep, 10 East, 378. 
(p) Leslie e. Wilson and Others, 3 B. 
& B. 171, and 6 B. Mo. 415. 

(A) Splidt e. Bowles, 10 East, 279. 
The charter-party appears to have been 
under seal ; Morrison v. Parsons, 2 Taunt. 
407. The charter-party was not under 
seal. 

(0 Morrison r. Persons, obi supra. 
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party made by the master with one Partridjfb, and whereby he 
engaged to receive a cargo of fruit from the agents or assigns of 
Partridge, and deliver the same to him or his assigns ; *and upon 
the shipment he signed a bill of lading, stating the goods to have 
been shipped by one Strange , by order of Rovedino and Moores , 
to be delivered to the order of Moores , and freight to be paid 
according to the tenor of the contract of affreightment ; it was 
held that Moores could not maintain an action against the master 
-for negligence in the stowing of the fruit (j). 

Another technical rule of the law of England , applicable also 
to the contract by charter-party under seal, should be noticed in 
this place. If a charter-party is expressed to be made between 
certain parties , as between A. and B. owners of a ship, whereof 
C. is master of the one part, and D. and E. of the other part, and 
purports to contain covenants with C., nevertheless C. cannot 
bring an action in his name upon the covenants expressed* to be 
made with him, nor give a release of them, even although he seals 
and delivers the instrument (A). But if the charter-party is not 
expressed to be made between parties , but runs thus : This char- 
ter-party indented witnesseth, that C., master of the ship W., with 
consent of A. and B., the owners thereof, lets the ship to freight 
to E. and F., and the instrument contains covenants by E. and 
F. to and with A. and B. ; in this case A. and B. may bring an 
action upon the covenants expressed to be made with them ; 
although, unless they seal the deed, they cannot be sued upon 
it (/). This latter, therefore, is the most proper form. 

3. By this contract a ship is let for a voyage to one or more 
places : the freight is expressed to be a sum of money for the 
entire ship, or an entire part of the ship, or for each ton or other 
portion of its capacity ; and this sum is again either a gross sum for 
the whole voyage or voyages, or a particular sum for every month 
or week of the ship's employment ; sometimes also the freight 
is expressed to be a certain sum for every ton, cask, or bale of 


U) Moores e. Hopper, 2 B. A P. New 
Rep. 411. It does not appear by the 
report, whether the charter-party was by 
deed or simple contract ; the declaration 
seems not to have noticed the charter- 
party. 

(A) Scudamore *. Vandenstcne, 2 


Inst. 673. See also Lord Ellcnborough’s 
judgment in Storer *. Gordon and Others, 
3M. A S. 322; Salter t. Kidgly, Carthcw, 
p. 76, and Barclay t>. Hardy, K. B. 
Easter Term, 7 Geo. 4. 

(0 Cooker v. Child, 2 Lev. 74, and 
see Gilby v. Copley, 3 I*ev. 138. 
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goods put on board, in which case the merchant usually covenants 
not to put on board less than a specified number of tons, casks, or 
bales ; and where the payment is to be by the ton of goods, it is 
usual and proper to add, “ and so in proportion for a less quantity 
than a ton,” as it was formerly decided in a case where these 
words were omitted, that the owner could recover nothing for a 
hogshead (m\ These variations in the mode of paying the freight 
have given rise to some questions and decisions on that article, 
which will be more properly noticed in the chapter on freight. 

4. The merchant, who has so hired a ship, may lade it either 
with his own goods, or, if he has not sufficient, may take in goods 
of other persons, oir he may wholly underlet the ship to another. 
By the French ordinance, underletting at an advanced price is 
prohibited (») ; . a wise regulation, though not adopted by our 
law (o), and perhaps not rendered necessary by the practice of our 
merchants. If it be necessary, a clause may easily be introduced 
into all charter-parties to prevent the practice. 

5. The charter-party usually expresses the burthen of the 
ship (j p), and by the French ordinance it is required to do so (g). 
A mistake in the amount of the burthen, may in some cases be 
prejudicial to one party or the other. The French ordinance 
provides that the master, who declares his ship to be of a burthen 
exceeding the truth, shall answer the merchant in damages ; but 
that an error shall not be deemed to exist, unless it exceeds a 
fortieth part (r). According to Molloy, if a ship be freighted by 
the ton, and found of less burthen than expressed, the payment 
shall be only for the real burthen (*)• And if. a ship be freighted 
for two hundred tons, or thereabouts , the addition of thereabouts , 
says the same author, is commonly reduced to be Jive ton, more 
or less. Where a ship was described in a charter-party, as of the 
burthen of 261 tons or thereabouts, and the owner covenanted to 
receive at a foreign port, a full and complete cargo, and the mer- 
chant Covenanted to load such full and complete cargo ; the bur- 
then of the ship thus expressed, was held not to conclude the 
parties, and the merchant was field answerable upon this covenant 


(m) Res v. Bumis, 2 Lev. 124. vibus, par. 3, num. 4, ad. 14 inclusive. 

(») Liv. 3, tit. 3, fret. art. 27. (g) Liv. 3 tit. 1, Charte- parties, art. 3, 

(o) Macphcrson t». Begbic, 6 Bing. (r) Liv. 3, tit. 3, fret. art. 4 and &. 

190. (#) Molloy, book 2, chap. 4, s. 8. 

(p) See on this head Straccha de na- 
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for not having furnished a full cargo, although in fact he furnished 
as many as 261 tons, and it appeared that the ship was capable of 
carrying 400 tons of goods of the description mentioned in the 
charter-party, the representation of the burthen not appearing to 
have been fraudulently made (/). 

If, therefore, it is intended to confine the operation of a charter- 
party as to this matter, to the number of tons mentioned therein, 
or in the certificate of registry, care should be taken to do this, 
by some words properly suited to such purpose. 

By the statute 4 Geo. 4, c. 88, limiting the number of pas- 
sengers to be conveyed in ships, between Oteat Britain and 
Ireland , it is expressly enacted, that * r a ship shall be deemed 
and taken to be of the tonnage described and set forth in her 
certificate of registry” («). And by the 5 & 6 Win. 4, c. 53, the 
proportion of passengers to the tonnage is to be computed on the 
registered burthen of the ship. 

6. The contents of this instrument are varied according to the 
nature of the intended voyage, or the will of the parties; but the 
usual stipulations on the part of the owijer or master, are that the 
ship shall be tight and staunch, furnished with all necessaries (x), 
for the intended voyage, ready by a day appointed to receive the 
cargo, and wait a certain number of days to take it on board. 
That after lading, she shall sail with the first fair wind and oppor- 
tunity to the destined port, (the dangers of the seas excepted) ami 
there deliver the goods to the merchant or his assigns, in the 
same condition they were received on board ; and further, that 
during the course Of the voyage, the ship shall be kept tight and 
staunch, and furnished with sufficient men and other necessaries, 
to the best of the owner's endeavours . 

The owner may indeed, and sometimes does, by special clauses 
make himself still further liable, and render himself answerable 
in the case of accidents or misfortunes, which otherwise would 
furnish him with an excuse. As in the case of a charter-party 
made with the commissioners of Jhe Transport Office, by which 
the owner covenanted that the ship should be manned with a 
specific number of men in proportion to her bulk, and that the 


(i) Hunter v. Fry, 2 B. & A. 42?. (x) If a bill of health be essential to 

(«) See the case of Bishop and An- the peformancc of the voyage, it is con- 
other v. Mackintosh and Another, 2 B. sidered as a necessary document ; Levy 

& C. 656, on the repealed act 43 Geo. 3, r, Costcrton, ] Stark. 212. 

c. 56. 
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whole number should be constantly on board, and which con- 
tained a proviso that the commissioners should be at liberty to 
mulct and make such abatement out of the ship’s pay, which was 
a fixed sum for twelve months, as they should think reasonable, 
“ upon the loss of time, breach of orders, or neglect of duty by 
the master, or from the ship's inability to execute or proceed on 
the service on which she might be employed , being made appear.” 
It was held that the commissioners had a right to make an abate- 
ment, a service to which the ship was ordered at Quebec , having 
been delayed for a considerable time, from want of mariners, 
although the want was occasioned by the death of some of the 
original crew, who had died of the small-pox in the course of the 
voyage thither, the desertion of others at that place from fear of 
the distemper, and it was impossible to procure a fresh supply of 
hands during the time (y). 

On the other hand, the merchant usually covenants to load and 
unload the ship within a limited number of days after she shall 
be ready to receive the cargo, and after arrival at the destined 
port; and to pay the freight in the manner appointed. Frequently 
also it is stipulated that the ship shall, if required, wait a further 
time to load and unload, or to sail with convoy, for which the 
merchant covenants to pay a daily sum. This delay, and the 
payment to be made for it, are both called demurrage ( 2 ). 
Sometimes also particular clauses are introduced in favour of the 
owners, to take away their responsibility for embezzlement of the 
master, or other matters, for which they would otherwise be 
answerable. 

7. It is usual also for each of the parties to these contracts 


(y) Beatson v. Shank and Others, 3 
East, 233. 

(*) The master of a •ship brought an 
action to recover a compensation in da- 
mages for the detention of his ship be- 
yond a reasonable time for the delivery, 
of her cargo in the port of London, and 
declared also generally for demurrage. 
It was held, that such an action could not 
be maintained by the master, whatever 
right the owners might have to sue in 
their own names. It does not appear by 
the report what were the terms of the 
contract under which the cargo had been 
brought, nor is it distinctly alleged that 
there was any written contract, Brouncker 


v. Scott, 4 Taunt. 1. In another case it 
was held, that the master of a ship, who, 
by the bill of lading, has undertaken to 
deliver goods to the consignee on payment 
of freight, cannot maintain an action 
against the consignee on an implied con- 
tract to pay a demurrage, Evans v. Fos- 
ster, 1 B. & Ad. 118. And (per Lord 
Tentcrden) the inconvenience resulting 
from these decisions may be obviated by 
the insertion of a few words in the margin 
of the bill of lading, as was done in Jesson 
Solly, 4 Taunt. 52, in which it was 
held, that the master might maintain this 
action. 
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to bind himself, his heirs, executors and administrators ; and the 
owner or master to bind the ship and her freight ; and the mer- 
chant the cargo to be laden ; in a pecuniary penalty for the true 
performance of their respective covenants ; this is commonly done 
by a clause at the end of the instrument. Such a clause is not 
the absolute limit of damages on either sidfe ; the party may, if he 
thinks fit, ground his action upon the other clauses or covenants, 
and may in such action recover damages beyond the amount of 
the penalty, if in justice they shall be found to exceed it (a). On 
the other hand, if the party sue on such a penal clause, he cannot 
in effect recover more than the damage actually sustained. 

But although the ship and freight are by the terms of a 
charter-party expressed to be bound to the performance of the 
covenants on the part of the owners or master, and this is con- 
formable to the maritime law ; yet, as I have before observed (6), 
there does not appear to be at present any mode of obtaining in 
this country the benefit of the security of the ship itself in specie, 
for the performance of such a contract made here. 

The clause whereby the merchant binds the cargo, does 
not give to the owner a lien on the cargo by way of general 
security for the performance of the covenants in the charter- 
party, nor for any payment for which he might not detain it in 
the absence of such a clause, so that with us the clause is in- 
operative. In the cases where a lien is allowed, it is not de- 
rived from this clause, but either from some general principle of 
law or some special contract. Where it depends upon a general 
principle of law, it is confined to the specific chattels, or some part 
thereof, in respect of which the payment is claimed, and conse- 
quently, goods actually brought by a ship cannot be detained for 
a breach of a covenant to furnish a full cargo ; nor for demur- 
rage (c) ; nor for pilotage or port charges, although the freighter 
may have engaged to pay them (rf). A lien •may be extended 
further, or wholly excluded by particular contracts, or special cir- 
cumstances. 

In the case of Birley v. Gladstone , an entire ship was chartered 
for a voyage out and home, and by the terms of the charter-party, 
the merchant covenanted to pay for the homeward cargo at certain 


(*) Harrison v. Wright, 13 East, 343. stone, 3 M. & S. 205. 

(6) Ante, part 2, chap. 2, sect. 5, p. 93. (rf) Faith v. East India Company, 4 
(e) Phillips r. Redie ; Birley v. Glad- B. fie A. 630. 
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rates per ton, on delivery of the cargo at Liverpool , by bills at 
three months ; to load a full cargo, and to pay demurrage, and 
he bound the goods to the performance of his covenants. The 
Court of King's Bench decided that the owner could not detain 
the goods, either for the freight of such as were put on board, 
but afterwards relandetf by compulsion, or for dead freight, or for 
demurrage. A bill was afterwards filed in Chancery for the pur- 
pose of obtaining a declaration, that the ship-owners were entitled 
to a lien in equity, but the Master of the Rolls, Sir William 
Grant , dismissed the bill; in the course of his judgment, his 
Honor said, u There can be but one right construction of the 
clause, and if it could be said that the Court of King’s Bench 
had ill construed it, this is not a court of appeal in which their 
decision can be corrected. It was asked, what effect the clause 
could have, if it gave no lien either in law or equity ? A Court 
of Equity is not bound to find an equitable effect for a clause, 
merely because the construction which a court of law has put 
upon it would leave it inoperative. In truth, it has been copied 
from foreign charter-parties, with very little consideration of the 
effect that might be allowed to it in the law of this country. I 
think it very probable, that in other countries it would have the 
effect of entitling the ship-owner to retain the cargo for every sort 
of demand that could accrue to him under the charter-party ”(e). 

Neither can the owners in all cases have the full benefit of 
this clause, as giving a lien on the cargo for the payment of what 
is usually denominated freight. To this purpose the following 
case is in point: Two persons, who were factors, hired a ship of 
one Paul , at the rate of 48/. per month, and executed a charter- 
party, by which the goods to be put on board were made liable 
to him, and they had power to appoint the master and mariners. 
Some merchants in the W est Indies loaded the ship with goods, 
and allowed the factors 9/. per ton for the carriage. The factors 
who had thus chartered the ship in their own name became bank- 
rupts. Paul instituted a suit ip the Court of Chancery to compel 
the merchants to pay him for the hire of the ship, insisting that 
they were liable to do so by reason of this clause in the charter- 
party. But the Lord Chancellor Hardwicke decided that he 
should recover of them no more than they had engaged to pay 
the factors for the freight, and that they were not liable to make 

(«) Gladstone r. Birlav, 2 Mer. 401 ; Birloy r. Gladstone? 3M.&S. 205. 
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up the deficiency to him. His Lordship Observed, that by the 
general law, the cargo is liable to pay the freight; butthat in this 
case, the 48 /. per month was improperly termed the freight of the 
goods, being rather the hire of the ship ; that the factors had made 
an agreement with the master on their account, and not on the 
part of the merchants, and. therefore life merchants were not 
liable ; otherwise they would be in the hardest case imaginable, 
for they would be liable to any private agreement between the 
occupier of a ship and the original owners of it, “ a person,” said 
his lordship, “ that lets out a ship to hire, ought to take care that 
the hirer is a substantial man, it is his business to look into this ; 
and if the persons who hire are not competent, the master must 
suffer for his neglect. Whatever hardship, therefore, there may 
be on the one hand to the person who lets out to hire, the hard- 
ship is much greater on the other side ; and what gives additional 
weight to the merchant's case, is the great convenience this gives 
to trade in general ” (/). 

§ A similar decision was pronounced in the case of Mitchell 
v. Scaife (g), although it does not apjaear from the report that 
the charter-party contained the clause in question. In that 
case, which was an action of trover for cotton and logwood, the 
defendant, being part-owner of the ship Cossack , by a charter- 
party let her for a voyage from Liverpool to Jamaica and back, 
for a gross sum, by way of freight. The captain signed bills of 
lading for the cargo, which belonged to a third person, specifying 
a rate of freight, amounting to a less sum than that mentioned in 
the charter-party. Lord JEllenborough said, “ I am of opinion that 
the ship-owner had no right to detain the cargo for more than 
the freight mentioned in the bill of lading. The plaintiff is the 
bond fide indorsee of the bill of lading. We know that this is an 
instrument which the master has in general authority to sign, and 
the plaintiff seems to have had no reason to suspect that this autho- 
rity was not properly exercised upon that occasion. Under such cir- 
cumstances the owner of the ship cannot be heard to aver against 
the contract created by his own agent through the medium of the 
bill of lading.” In the case of Christie v. Lewis , (A), Mr. Justice 
Richardson said, “ It is true, that according to the decision in 
Paul v. Birch , the owner has not a lien on the goods mentioned 


(/) Paul 9. Birch, 2 Atk. 621. 
(y) 4 Campb. 298. 


(h) 2 B. fit B. 410. 
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in the bills of lading for all his freight due on the charter-party, 
but he is entitled to the freight on the bills of lading in prefer- 
ence to the freighter. This doctrine was again recognised by 
Lord Tenterden and Mr. Justice Bailey , in the case of Faith v. 
East India Company (•), and more recently by the present Chief 
Justice of the Court of Common Pleas (A). § 

8. The word lien, in its proper sense in the law of England , 
imports, that the party claiming it, is in the possession of the 
thing which he claims to detain. Where there is no possession 
actual or constructive there can be no lien. § The absolute owner 
of a ship, so long as he continues in possession of the ship, is in 
possession also of the goods carried by her, and his right to a 
lien on them, for the freight due in respect of them, whether by 
charter-party or under a bill of lading, has never been questioned. 

It is clear that an owner in possession of a ship, may, if he 
think proper, part with his possession, he may demise her for a 
term, surrender all control over the ship itself, the appointment 
of her master and mariners, and relieve himself from responsi- 
bility for wages and repairs (/). If he do so, the person to whom 
he lets the ship, who is called the charterer, becomes owner pro 
tempore; the rights of the absolute owner are suspended, and 
among them his right of lien for freight on goods carried by the 
ship. 

Such a demise can rarely be essential to the useful employment 
of a ship by its owners. In most cases, that object will be as well 
attained, by the loan of a ship’s use, as by an absolute transfer of 
possession, and ships being of great value, and freights of consi- 
derable amount, it would seem, in the words of Lord Tenterden (m) 9 
" to be an act of imprudence on the part of a ship-owner, to enter 
into a contract, which may have the effect of employing his ship 
for a long time, and at a great expense to himself, without any 
remuneration, if the person with whom he contracts should hap- 
pen to fail before the termination of the voyage.” Accordingly, 
except In cases, where the intention of the parties to make and 
take a demise of the ship, is clearly to be collected from the terms 
of {heir contract, as explained by the nature of the service on 
which the ship is to be employed, the Courts have been solicitous 


(•') 4 B. & A. 630. 

(k) Small v. Montes, 2 Bing. 674. 

(/) See Mr. Justice Richardson's judg- 


ment in the case of Christie v. Lewis, 2 
Brod. & Bing. 442. 

(m) Seville 0 . Campion, post. 
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to interpret charter-parties, in a sense " agreeable to the nature 
of the contract, that a prudent ship-owner would make/’ preserv- 
ing to the owner the constructive possession of his ship, and his 
lien for freight upon the goods carried by her. Before the case 
of Hutton v. Bragg (n) the first in which the ship-owner’s lien 
for freight due to him under a charter-party was directly ques- 
tioned, it had been decided, in several cases, that not the abso- 
lute owner, but the charterer of a ship was to be considered 
the owner pro tempore, and subject to the responsibilities which 
attach to that character. Thus the case of Parish v. Crawford (o), 
was no longer considered as authority. The doctrine in Vallejo 
v. Wheeler (p), and Mackenzie v. Rowe (y), continued unim- 
peached, and although it had been determined, in the case of 
Bohtlingk v. Jnglis (r), that the delivery of goods on board a ship, 
of which the vendee was the charterer, was not such a delivery 
to him, as would preclude the right of the vendor to stop them in 
transitu, in case of the vendee’s insolvency ; it was held, in a case 
in which a vessel had been chartered for a term of years , during 
which period the charterer was to have»the entire disposition and 
control of her, that the vessel was the charterer’s own, and the 
delivery of goods to his order on board, was the same thing as 
delivery into his warehouse (*). 

The case of Hutton v. Bragg was an action of trover by the assig- 
nees of a bankrupt, for goods detained by the defendant, who was 
the owner of the ship Neptune , on a claim of lien for freight, due 
to him by the bankrupt, in respect of the goods. It appeared, that 
the defendant had chartered his ship to the bankrupt for a voyage 
from London to the Cape of Good Hope and back, and that the 
bankrupt covenanted to pay a gross sum of 2100/. as freight for 
the voyage out and home. The charter-party expressed that the 
ship was let out to freight (t) for the above mentioned voyage, but 
that the master should reserve the cabin for His sole use and for 
the usual accommodation for his crew and ship’s stores, and that 
the freight should he paid by bills drawn during the voyage, — or 


(a) 7 Taunt. 14. 

(o) 2 Straa. 1262, ante, p. 32. 

(p) Cowp. 143. 

(g) 2 Campb. 482, ante, p. 34. 

<r) 3 East, 384. 

(«) Fowler e. Kymer or M 4 Taggart, 


cited in the case of Inglis v. Usherwood, 
1 East, 615, and 3 East, 396. 

(0 This does not appear from the re- 
port, but it was admitted to be so in the 
case of Seville r. Campion, hereafter 
cited. 
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upon the return of* the vessel home. The ship performed the 
voyage agreed upon ; but upon her arrival in the Thames, several 
of the bills drawn during the voyage had been dishonoured, and 
the freighter was in that state of insolvency that the owner asserted 
this right of lien as a security for his freight, and took possession 
of the goods, for which the action was brought,* It was con- 
tended, on the part of the plaintiffs, that the ship having been let 
for the whole voyage to the bankrupt, the shipment of goods 
upon her did not give any lien upon them to the defendant, that 
the ship was entirely under the control of the freighter, and that 
such a letting was of the same nature as letting a house or hired 
room, that the gross sum to be paid for the hire, was rent, rather 
than freight, and that the defendant never had any possession of 
the cargo upon which to exercise his lien, Lord Chief Justice 
Gibbs , in delivering his judgment, said, " We decide on the gene- 
ral ground that there is no lien whatever under the circumstances 
of this case. The defendant is the owner of a ship, the bankrupt 
is the charterer of a ship } and for one sum of 2100/. he was to 
have the whole use of the ship for the voyage out and home. 
It is clear, that he might have put this up as a general ship, have 
filled her with goods of other persons, and when they came home 
the defendant could not have touched those goods by way of de- 
taining them, till his freight was paid him by the charterer. But 
here it is contended, inasmuch as these are the goods of the 
charterer put on board by himself, the defendant might detain 
these goods, till those dishonoured bills were paid by the charterer. 
He could not have had this right unless he* had a lien on .the 
goods, he could not have a lien on the goods unless he had in 
some sort the possession of the goods, — here he had no possession 
of the goods whatever. The consignor is a bankrupt; he was 
the owner of the ship for the voyage. He puts his own goods 
then on board hi* own ship, and the master and the crew ought 
to have obeyed his orders for the voyage.” Lord Hardwicke, in 
Paul v. Birch, says, “ the sum reserved is improperly termed 
freight, for it is rather for the hire of the ship.” It is indeed 
more like rent than freight. If, then, the bankrupt be owner for 
the voyage, and if it be the duty of the master and crew to obey 
the owner’s instructions, when the bankrupt puts his own goods 
on board his own ship, the master and crew ought to obey him 
until the voyage is ended, which is not until a full delivery of the 
goods, and until that time the possession of the ship does not 
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revert to the owner.** In this opinion, which* is said to have occa- 
sioned some alarm to the shipping interests, Mr. Justice Dallas 
and Mr. Justice Park concurred. It appears, from the report of 
the case which immediately followed, that the opinion of the Lord 
Chief Jifstice was much influenced, by the strong expressions of 
the charter-party, “ let the vessel to freight to the merchant who 
hath accordingly hired and taken the same* and indeed this was 
expressly so stated by him in the course of the argument. 

In that case, Tate v. Meek (u), the defendant, as owner of a vessel, 
covenanted by charter-party with A . the freighter to take on board 
a cargo in the Brazils, and deliver the same in England. A. cove- 
nanted to put the cargo on board, and pay freight at a certain rate 
per ton, part in money on the arrival of the vessel, and the 
remainder by bills at two months after the delivery of the cargo. 
The owner bound the vessel and her freight, and the freighter bound 
the cargo, for the due performance of their respective covenants. 
Part of the cargo was shipped for A ., and part for other con- 
signees. The defendant delivered the goods to the other con- 
signees, on payment of the freight, at,a less rate than that con- 
tracted for by the charter-party; but refused to deliver to the 
plaintiffs, the goods consigned to A ., which he had assigned to 
them, without their paying the whole of the freight due, under the 
terms of the charter-party. Gibbs , C. J., in delivering the judg- 
ment of the Court said, “ This and the two other cases depen- 
dent on it, stand on a very different ground from Hutton v. Bragg ♦ 
There — was no covenant for the delivery of the goods, nor any 
question on the effect of cross covenants for the delivery of the 
goods on the one side, and the payment of freight on* the other 
side. Here, — the ship-owner covenants that he will deliver the 
goods agreeably to the bills of lading. And the merchant cove- 
nants that the freight and primage shall be paid as follows, 
namely, 300/., part thereof to be paid in cash forthwith, on the 
day the brig should be reported inward at the Custom-house, in 
the port of London, on her retprn from the voyage, and the 
remainder of the freight and primage to be paid by a good and 
approved bill or bills, payable in London, at two months after 
date, from the day on which the delivery shall be completed. 
The ship was duly laden at Bahia, and bills of lading were 


(«) 8 Taunt. 280. 
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signed, making the 'goods deliverable to the freighter or his as- 
signs, they, paying freight according to the charter-party. The 
goods in question remained undelivered at the disposal of the 
master. The merchants required these goods to be delivered to 
them without tendering any bill or security. The question is, 
whether the delivery of the goods and payment* by a bill be not 
concomitant acts, which neither party is obliged to perform with- 
out the other being ready to perform the correlative act? We 
think they are such. If the whole cargo had been one bale of 
goods, there would have been no doubt, but the difficulty is, that 
the remainder of the freight is to be paid by bills, to bear date 
from the day of the delivery, and the delivery may take several 
days. We think the captain might obviate this by landing the 
cargo in his own name, and tendering a bill for the whole amount 
dated from that day. We are the more satisfied with this judg- 
ment, because it not only meets the justice of the case, but the 
parties, if dissatisfied with it, have liberty reserved to turn the 
case into a special verdict.” 

In Yates V. Railston the owner of a vessel by deed indented, 
granted and let his ship to freight, and covenanted that she should 
proceed in ballast to Miramichi ; there take in a cargo from the 
agents of the freighter, therewith proceed to Liverpool , Hull , or 
linden , as she should be directed by the freighters, and there 
make delivery to the freighters ; and the freighters covenanted to 
deliver the cargo to the ship at Miramichi , and to pay the freight 
on delivery to them at her homeward port, part in money, and 
the remainder by bills at four months. In this case the Court 
also determined in favour of the owner’s lien. Gibbs , C. J., 
said, that the same observation which had been made in Tate 
v. Meek , applied here, that the delivery of the cargo and the pay- 
ment of the freight were concomitant acts, and the one could not 
be required without performance of the other. 

In Yates v, Meynell ( w) f which was a similar case to Yates 
v. Railston , Gibbs , L. C., gave. the following judgment. € * Here, 
also the freight is to be paid on the delivery of the goods. In all 
these cases the difficulty exists which l stated in the first of them, 
that the remainder of the freight is to be paid by bills, to bear 
date from the day of the delivery, and the delivery may take seve- 


(©) 8 Taunt. 293. 


(w) 8 Taunt 302. 
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ral days. But for the reasons stated in the first of them, we are 
of opinion in all these cases that the owner of goods cannot 
require them to be delivered without satisfying the ship-owner 
for the freight that remains due.” 

From these cases, and particularly that of Yates v. Railston , 
it has been rather hastily assumed, that Chief Justice Gibbs 
was disposed to recede from, or at least materially qualify, the 
general terms of his judgment in the case of Hutton v. Bragg . 
It distinctly appears, from the judgment of Chief Justice Dallas , 
in the subsequent case of Christie v. Lewis (a), that there is no 
ground for that assumption. In the case of Yates v. Railston , 
the charter-party certainly contained the words “ granted and 
let" the ship for the voyage in question, but the construction 
of those words, as an actual demise of the ship, would have 
been inconsistent with the other stipulations in the charter-party, 
which clearly showed an intention, that the possession of the ship 
should not pass to the charterer. 

In the next case, that of Saville v. Campion (6), it was cove- 
nanted by charter-party that the owner ghould take on board his 
ship in London, all such goods as the freighter thought fit to load, 
and should proceed therewith to Madras, and there, after deli- 
vering her outward cargo, receive from the freighter’s agents, a 
homeward cargo, and deliver the same in London ; freight to be 
paid at so much per ton on the registered tonnage of the ship, 
500/. at the expiration of six months from the date of the charter- 
party, a moiety of the remainder by bills at two months, and the 
residue by bills at four months, to be delivered on the day of the 
ship’s arrival in the Thames j the ship to take her regular turn in 
the Bast India Docks. It was further agreed by the owner, that 
such passengers as might be required by the freighter, should be 
conveyed in the ship, and that all the cabins, except one, should be 
for the benefit, and at the disposal of the freighter. The freighter 
covenanted to send goods alongside the ship, and to receive them 
from alongside, and there was a special clause, providing, that the 
freighter might appoint a person to go out and home as super- 
cargo, and to take upon himself the authority of the commander, 
in the stowage of the cargo, but not to interfere with the duties 
of the commander, in any other manner, without his leave. 

(a) Post, p. 227. charter-party, which contains many spo- 

{b) 2 B. & Aid. 603. The reader is cial provisions, is too long for insertion 
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' Lord Tenterdenl delivering the judgment of the Court of King’s 
Bench sai.d, “ It was contended, that this being a chartered ship, 
the charterer was to be considered as the owner for the voyage, 
according to the cases of Vallejo v. Wheeler (c), and the Trinity- 
House v. Clark ( d ) ; and that, consequently, the merchant charterer 
being the person in the possession of the ship, was also the per- 
son in possession of the goods on board the ship, and the defend- 
ant, who had thus parted with the possession to him, could not, 
by law, have a lien upon the goods of which he never in law had 
the possession ; and the case of Hutton and Others v. Bragg wa9 
referred to as an authority in point. It was observed, that al- 
though the charter-party in this case, did not contain, any terms 
of demise or letting to freight, as the instrument in the case of 
Hutton and Others v. Bragg was assumed to do, yet that it con- 
tained matter equivalent to such words ; as a lease for years of 
a chattel real may be made without express words of demise, 
any words plainly shewing that the one party is to give up to the 
other, and the other to take and hold possession of the land, for a 
definite time, being sufficient to constitute a lease. This latter 
proposition is undoubtedly true ; but upon an attentive considera- 
tion of the charter-party, in the present case, we find nothing 
either in its language, or in its object, which imports that the mer- 
chant charterer was to have possession of the ship. The whole 
instrument contains matter of contract and covenant only. At 
the making of the contract, the ship was under the government 
of Price , the master, as the servant and agent of the defendant, 
the owner, and so continued, in fact, during the whole voyage. 
The owner agrees that such passengers as may be required by 
the freighter, shall be conveyed in the ship ; and that all the 
cabins, except one, shall be for the benefit and at the disposal 
of the freighter. The freighter agrees to send goods along- 
side the ship, and to receive them from alongside ; and there 
is a special clause providing, that the freighter may appoint a 
person to go out and home # as super-cargo, and to take upon 
him the authority of the commander, in the stowage of the cargo, 
but not to interfere with the duties of the commander in any 
other manner without his leave. So that there is not any one act 
to be done on board the ship by the freighter or his agents, ex- 
cept the stowage of the goods, which is specially provided for » 
and this special provision, as well as the clause relating to the 
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cabins, would be unnecessary, if it had been intended that the 
freighter should have possession of the ship ; because in that event, 
he might stow and place goods and persons as, and where, he. him- 
self should choose, unless restrained by some special contract on 
his part. The charter-party in the case of Hutton v. Bragg was 
in terms of letting to hire . This does not distinctly appear by the 
report, but a copy of it was produced, and it was admitted to be 
so in the argument of the present cause. In the case now before 
the Court, the charter-party, as has been before observed, con- 
tains no such terms ; nor does the nature of the service require 
that the merchant should be considered temporary owner in any 
question between him, or those who represent him, and the de- 
fendant. Upon this instrument , therefore, and between the parties 
to this suit , we think the defendant had the possession of the 
ship and goods for the voyage, and a lien on the goods for the 
stipulated hire of the ship, there being nothing to shew that the 
delivery of the goods was to precede the payment of that hire, in 
cash and bills as provided by the deed.” 

The case of Christie and others v. Lewis (a), in the Common 
Pleas, was the next case on this point. The owner, by charter- 
party, granted and to freight let 9 and the merchant took and to 
freight hired the ship for the voyage. The owner covenanted that 
the master should receive on board at London , goods to be sent 
alongside by the charterer, and deliver them from alongside at 
Newfoundland , according to bills of lading ; there receive and 
deliver at Bemerara other goods, and there, in like manner, 
receive other goods, and deliver them in the London Docks, ac- 
cording to bills of lading; and that the ship’s boats should assist 
in loading and unloading, so as the exclusive duties and opera- 
tions of the ship, should not be thereby impeded. In considera- 
tion whereof, the charterer covenanted to send and take goods 
from alongside , and to pay for the freight and hire of the ship 
for the voyage 2,600/., with primage, &c., one quarter part 
thereof on delivery of goods at Newfoundland , by good bills at 
r sixty da y® right on London^ and the remainder by good bills at two 
months date from the day of the ship’s report inwards at the port 
of London* The voyage was performed, and goods of the 
charterer, and also good a of third persona brought from Demerara, 
under bills of lading, the latter being deliverable to the con- 
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e 

signees, bn payment of certain specified freights, therein men- 
tioned, which freights the defendant received. No bill for the 
three quarters 9 freight per charter-party having been given or 
tendered to him, and a bill for one quarter, given at Newfoundland 
having been dishonoured, the question was, whether the defend- 
ant had a Hen on the freight received by him under the bills of 
lading from the consignees, for the amount due to him under the 
charter-party ? Lord Chief Dallas was of opinion that the case 
must be governed by the decision in Hutton v. Bragg . “ I 

know, 99 said he, “ no case, before nor since, repugnant to it, 
none repugnant in- decision, none of necessity, inconsistent in 
point of principle, none in point of analogy the other way. It 
is admitted, and indeed it is self-evident, that a ship may be 
let to hire so as to constitute the party hiring, the owner for 
the time, provided that such appears upon the instrument to be 
the intent of the parties, and this may be done by apt words 
of hiring and letting, or by necessary construction. It is said 
that the mere words of hiring and letting will not of themselves 
invest a party with the ^possession of the ship, if all the provi- 
sions of the instrument qualify and restrain the words and show 
that the hiring and letting are not used in their ordinary sense 
and signification ; in other words, that the construction mu3t be 
on the whole instrument ; and to this I agree, subject to this 
qualification, viz. that if the separate provisions of the instru- 
ment would be manifestly repugnant to giving such a construc- 
tion to the general words, they ought not to receive it; but if 
there be no direct repugnance, then the general words being 
emphatic and essential words, and words applied to other subjects 
of known legal operation, cannot be rejected, but must operate 
according to their common, and still more, their received legal 
import. 99 But the rest of the Court held, first, that notwithstanding 
the words of grant, taking the whole charter-party into considera- 
tion, the possession of the ship did not pass to the freighter, but 
remained in the owner ; and that as the freight per charter-party 
was to be paid by him in good bills prior to the delivery of the 
homeward cargo, he had a lien thereon for such freight* Secondly, 
that he had a right to receive the freight per bills of lading from the 
consignees, and had a like lien on such freight when so received. 99 

This question of lien next arose in the case of Faith v. the 
East India Company (/). It does not appear, from the report. 
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that the charter-party contained any words "of demise, or any 
provisions inconsistent with a mere contract for the, loan and 
use of the ship, for the carriage of goods. Part of the freight 
was also to be paid on the delivery of the goods, and the master 
received express instructions from the owner “ to sign all bills 
of lading with the clause of ‘ freight payable as per charter- 
party.*” The Court distinguished on these grounds the case 
from that of Hutton v. Bragg , and determined as to so much of 
the goods as were considered to belong to the charterer, that they 
were subject to the lien of the owner to the full extent of the 
freight due on the charter-party, and that as to the goods of sub- 
freighters they also were liable to the owner’s lien to the extent 
of the freight due upon each of those consignments. 

The last case in which the owner’s lien for freight was directly 
in question, was the case of Campion v. Colvin (a), on the identical 
charter-party which was considered in the before cited case of Sa- 
ville v. Campion • This case was determined after the decision of 
Newberry v. Colvin , in the Exchequer Chamber, had been affirmed 
in the House of Lords. " I am unable*” said Tindal , C. J., “ to 
come to a conclusion different from that at which the Court arrived 
in Saville v. Campion , Tate v. Meek , and some other cases in which 
it was held, that an owner retaining the possession of his ship has 
a lien on the cargo for the hire of the ship under the charter-party. 
It has been attempted to distinguish this case in two particulars. 
First, that this charter-party does not leave the owner in posses- 
sion of the ship ; and if it does not, he can have no such posses- 
sion of the cargo as to entitle him to a lien for the hire of the 
ship ; further, that according to the decisions, the owner has only 
been held entitled to enforce his lien, where the payment of the 
freight for the ship is to accompany or precede the delivery of 
the goods. With respect to the possession of the ship, the main 
reliance has been on Newberry v. Colvin. Let us see then, whe- 
ther this case is distinguishable from Newberry v. Colvin , — I think 
it is distinguishable, in most material points. This is the ordinary 
case of an owner in possession of the ship, who covenants by his 
captain, to carry out goods to their destination, and to bring a 
cargo home, that is the ordinary case in which the owner has a 
lien for the hire of the ship, but such was not the case of Newberry 
v. Colvin , where the owner had parted with the possession of the 
ship, the charterer taken her into his service, and agreed to pay 
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for the use and hire of her, a certain freight. We have then to 
see here, whether the goods brought home were to be delivered 
before the payment of the tonnage freight, stipulated for by the 
charter-party, and it is only necessary to look at the terms of the 
charter-party to see that such is not the case. In the first place, 
the freight is to be calculated by the registered tonnage of the ship, 
perfectly independent of the value of the goods, that compose the 
cargo; in the next, 5002. of this freight, is to be paid down, at the 
expiration of six months from the date of the charter-party, a 
moiety of the remainder by bills at two months, to be delivered 
on the day of the ship’s arrival in the Thames , and the residue by 
bills at four months, to be delivered the same day, that is, at a 
time necessarily anterior to the delivery of the goods, if we look 
to another part of the charter-party, which provides that the ship, 
after her arrival in the Thames , shall take her regular turn in the 
East India Docks for the purpose of such delivery. Looking 
therefore to the intention of the parties, it is clear the ship-owner 
meant to insist on the delivery of the bills, before the delivery of 
the cargo, so that with respect to the time at which the freight 
was payable, there is no. difference between this and the preced- 
ing cases.” 

The decision, it may he remembered, in the case of Newberry 
v. Colvin (6), was, that as between Betham, the charterer, ^nd 
the shippers : he was the owner pro tempore > — the carrier respon- 
sible for the goods entrusted to him. 

These decisions, as was said by a learned judge (c), “ may be 
explained,” but they cannot in all material points be reconciled 
with each other, or with those, of McKenzie v. Rowe, Trinity 
House v. Clark , Dean y.JIogg, in which the responsibility of 
the owners of chartered ships, to sub-freighters and others, have 
been considered. With respect to the ship-owner’s lien for 
freight on the goods carried by his ship, it is impossible to de- 
duce from them any principle of construction applicable to the 
contract of affreightment by a charter-party, less indefinite than 
this, that it is to be. determined by the terms and covenants 
of the charter-party taken altogether, reference being had to the 
object of it, and the nature of the ship’s employment, a rule 
which would seem too vague to be a practical guide in the con- 
struction of mercantile contracts, inevitably tending to much un- 
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certainty respecting the rights of parties y and much consequent 
litigation. It is difficult not to assent to the opinion implied in a 
suggestion of Chief Justice Pallas , that if so much ingenuity had 
not been employed tp discredit the decision in Hutton v. Bragg , 
common prudence would have induced parties to frame subsequent 
contracts in more intelligible terms. § 

The right may exist, if it appears from the instrument, in any 
way that the payment is to be made in cash or bills, before or at the 
delivery of the cargo. On the other hand, it may distinctly appear, 
from the charter-party, that the owner has been content to trust to 
the personal responsibility of the merchant, and by fixing a spe- 
cific time of payment, before or after delivery, to waive his right of 
lien ( d ). The cases also show, that the goods of the charterer 
may be detained, not only for freight properly so called,but also for 
a sum agreed to be paid for the use and hire of the ship, although 
the goods of others laden on the ship, can only be detained for the 
sums that they may have agreed to pay the charterer, or that may 
be mentioned in the bill of lading, and that the bankruptcy of the 
charterer, or any assignment or pledge wade by him of his goods, 
does not deprive the owner of his right (e). 

§ The practical application of the rule of construction above 
stated, will probably be found to be, that the language of a charter- 
party must be very strong indeed, to defeat the owner’s right of 
lien on goods carried by his ship. The Courts uphold its exercise 
in cases of doubtful construction, and whenever a contrary inten- 
tion does not clearly appear, from the words employed by the con- 
tracting parties, or by necessary implication from them. 

It need scarcely be added, that an express contract is the surest 
and strongest ground, upon which the right of lien can in any case 
be placed, and that by inserting an agreement respecting it in the 
charter-party, the parties to it may, between themselves, obviate all 
difficulty upon the subject. Thus, where it waft expressly agreed 
and understood between the parties, that the ownership of the 
ship during the continuance of the charter-party, should “ remain, 
firmly and be fully vested in the owner, and that he should at all 
times during the said intended voyage and service, have a full and 
complete lien upon the lading of the ship as well for all losses and 
damage which the said owner might sustain, or be put to, in conse- 
quence of the non-payment of any of the bills to be given for freight 
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as for all arrears of freight, &c. and should have full power and 
authority tQ hold and retain the said goods, until full payment of all 
such losses, charges, damages, and arrears of freight paid for, or 
on account of the charterer, and which he of right ought to bear 
and pay agreeably to the true intent of the charter-party ,” the 
Court of Common Pleas was of opinion, that it wks unnecessary 
for the purpose of deciding a claim of lien, set up by the ship- 
owner, to consider whether the possession of the ship remained 
in him, or had passed to the charterer (e). § 

In the discussion of some of the cases, an argument against the 
right of lien was advanced, from the circumstance, that a large cargo 
cannot be delivered from the ship all at once, to which it was an- 
swered, that the master might land the goods at a wharf, and detain 
them there. Where it appeared that the goods had been deposited 
in pursuance of an Act of Parliament in the East India Docks, 
or the Warehouses of the East India Company , and notice given 
to detain the goods or their proceeds for the freight by which the 
lien of the owner was preserved ; the Company has been, under 
such circumstances, conaiderd as the agent of the owner for this 
purpose (/). The bankruptcy of the charterer, or any assign- 
ment or pledge made by him of his goods, does not deprive the 
owner of his right of lien {g ). 

Before I quit this subject, I should observe, that where the 
payment is to be made by approved bills, if the owner object to a 
bill delivered to him, but afterwards negotiate it, he thereby loses 
the benefit of his objection, and his right to detain the goods (A). 

9. In all maritime transactions, expedition ft of the utmost im- 
portance, for even by a short delay, the season or object of a voy- 
age may be lost. And, therefore, if either party is not ready by 
the time appointed for the loading of the ship, the other may seek 
another ship or cargo, and bring an action to recover the damages 
he has sustained. * Nay, according to Molloy , even if part of the 
lading be put on board, and the merchant cannot furnish the 
residue, the owner may annul the contract, and lade his ship with 
other goods (0 ; but the same author adds, that it is by no means 
prudent to do so, without good reason and deliberation. And 
notwithstanding this opinion of the author, who here alludes to a 
contract for an entire lading, I apprehend the owner has not 

(?) Small V. Moates, 9 Bing. 574. Campion r. Colvin, supra, and Small r 
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strictly a right to annul the contract, or take other goods without 
the merchant's consent : he certainly ought not so to act, if the 
merchant is a responsible person ; for he will have a right to sue 
the merchant upon the covenant for a deficiency in the cargo, and 
therefore it seems reasonable that the merchant, upon whom the 
loss arising from the deficiency will fall, should have the right to 
take the loss upon himself, and order the ship to sail. And 
accordingly, the French Ordinance directs, that if the ship be 
freighted by the great, and the merchant do not furnish a full 
lading, yet the master shall not, without his consent, take in other 
goods to complete the lading, nor without accounting to him for 
the freight of such goods ( i ) ; which direction is consonant to ge- 
neral principles of law ; for the hirer has a right to use the thing 
hired in any manner most agreeable to himself, not differing from 
the purpose for which it was let to him. And in this particular 
case, the sale of the merchant’s goods may be prejudiced by taking 
other commodities to the market, for which he has destined them. 
But on the other hand, if the merchant is known, or reasonably 
suspected, to have become insolvent, thg owner will incur no risk 
of damages by taking other goods to secure his freight. And he 
should not trust to a supposed lien upon the goods actually laden 
as a security for the loss he may sustain, from the want of an 
entire cargo. 

A charter-party, like every other deed, takes its effect and 
operation, from the day on which it is sealed and delivered, and 
not from the day on which it bears date, if different from the day 
of the delivery, unless there be words of reference to the day of 
the date. And, therefore, where by a charter-party dated the 9th 
day of October , but not delivered till the 28th of October , one 
party covenanted to pay a moiety of the value of all the corn 
“ which then was, and thereafter should be, laden on board the 
ship,” it was held that he was not liable to pay for any corn that 
was not really on board the ship on or after the 28th of October . 
In fact, the corn was cast away between the 9th and the 28th 
of October (j). 

10. The general rule which our Courts of Law have adopted in 
the construction of this as well as other mercantile instruments, 
is, that the construction should be liberal, agreeable to the real 
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intention of the parties, and conformable to the usage of trade in 
general, and of the particular trade to which the contract relates. 
Few cases, however, on this head have received a judicial deter- 
mination, 1 will here mention such of them as do not more pro- 
perty relate to the other divisions of this treatise. 

A ship was chartered for a voyage from England to any port 
or ports in Su Domingo , there to deliver her outward cargo, 
and take in a return cargo for England, and the merchant cove- 
nanted to procure a license. He did in fact procure a license 
with which the ship sailed to the ports of Cape Francois and 
Oonaive , (both of which were under the dominion of Christophe , 
and not in the power of the enemies of Great Britain ), and there 
delivered her outward, and received a return cargo. She was 
afterwards taken by one of his Majesty’s frigates, and condemned 
at Jamaica , upon the supposed necessity of a license for this 
voyage, *and the insufficiency of the actual license to protect the 
return cargo. The sentence was reversed upon appeal, the 
owners paying the captor’s costs, it being considered that no 
license was necessary foj the voyage to the ports before men- 
tioned, although a license would have been necessary for such a 
voyage to some other ports of St. Domingo . In an action against 
the merchant for not procuring a sufficient license, it was held, 
that as his covenant to procure a license was in fact immaterial, 
none being necessary, he was not answerable for the conse- 
quences of it’s alleged insufficiency (A). 

In a case which happened in the beginning of the reign of King 
Charles I., the owner or master covenanted that bis ship should 
sail with the first wind on a voyage to Cadiz , and the merchant 
covenanted that if the ship should go on the intended voyage and 
return to the Downs , he would pay a certain sum ; to recover this 
sum an action was brought. The merchant pleaded in his defence, 
that the ship did tiot sail with the next wind, but without imput- 
ing any unreasonable delay. The Court held, that the substance 
of the covenant, and primary intention of the parties, were, that 
the ship should perform the voyage, and not that the ship should 
sail with the next wind which changes every hour (Q. 

A shipowner brought an action for stipulated freight, against a 
merchant who had hired a ship upon a charter-party, in which it 
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was covenanted that the ship should take in it*s full load of timber, 
with all possible expedition at Riga , and should thencq sail 11 with 
the first favourable wind" direct to Portsmouth . The ship arrived 
at Portsmouth and delivered her cargo, which was accepted by the 
merchant, who refused to pay the stipulated freight under the 
allegation that the ship had not sailed direct from Riga to Ports- 
mouth , but had unnecessarily put into Copenhagen , where she was 
detained until that place surrendered to the British arms, and in 
consequence of which deviation he had been obliged to have fresh 
insurances on the cargo, insisting that the special contract was 
avoided by the deviation, and that the master could only be enti- 
tled to a reasonable compensation for the conveyance of the cargo, 
in the estimation whereof, allowance should be made for the ex- 
pense incurred by his fault. But Lord EUenborough said, “ I am 
of opinion that this covenant to sail with the first favourable wind 
direct to Portsmouth , was not a condition precedent, and'that the 
defendant having accepted the cargo, must pay the stipulated freight. 
To hold that any short delay in setting sail or trifling departure from 
the direct course of the voyage, would entirely destroy the plain- 
tiff’s right to be remunerated, would indeed be going ‘ inter 
apices facti ,’ here there is a specific agreement for specific 
freight, — the defendant must bring his cross action for any loss he 
may have suffered from the default of the plaintiff ” (m). 

The charterer of a ship (»), had covenanted to load and dispatch 
her from Tobago 9 so that she might sail with the convoy appointed 
to depart from thence on the 1st of August. The ship arrived in 
Tobago on the 8tlr of July , was ready to take in the homeward 
cargo on the 14th, and might have taken in her whole cargo 
within a week, if it had been ready. On the 22nd of July 9 part 
only of the cargo having been shipped, the convoy sailed, and the 
captain considering himself bound to consult the safety of the 
ship, refused lo delay his own departure and bailed with it. In 
answer to an action by the ship-owner for the freight agreed to 
be paid by the charter-party, thq merchant contended that his 
contract was to have a cargo ready by the 1st of August , and that 
it would have been ready by that day. But Lord j EUenborough 
said, “ I think the captain was at liberty to sail from Tobago , 
on the 22nd, the day when the convoy passed that Island. The 
covenant must receive a reasonable construction. Had the ship 
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not arrived in time to be loaded by the 22nd, the case would 
have been different; but as she was ready to take in goods for the 
homeward voyage on the 14th of July, the charterers were bound 
to have supplied her with a full cargo, before the time when the 
general West India convoy passed by the station where she lay. 
Even if the captain might have been able afterwards to have over- 
taken it, he was not bound to wait for the convenience of parties, 
as he must thereby have increased the risk of capture.*' 

In a charter-party for a period of time at a certain monthly 
freight, to be paid at particular times therein-mentioned, it was sti- 
pulated that the vessel should be navigated by fifty persons, and 
such further number not exceeding one hundred, as the merchant 
should require, and that he should make an allowance to the 
owner for the expense of the men beyond fifty; two calendar 
months* allowance for such men to be added to the first payment 
of freight ; but the residue of such allowance not to be paid until 
the 8hip*s discharge or return from her first intended voyage. An 
additional number of men were employed at the merchant’s 
request, and after the ship had been in his service for about ten 
months, she was accidently burnt in the West Indies. The mer- 
chant contended that he was not bound to pay the allowance for 
more than the first two months. But the Court held, the loss of 
the ship to be a discharge from his employment within the mean- 
ing of this contract, and he was compelled to pay the allowance 
up to the time of the loss. 99 The defendants,** said Lord JSllen - 
borough , 99 contend that the stipulations in the charter-party, which 
fix the terms for paying the freight, make the right to the por- 
tions of freight payable at those times, depend upon the then 
safety of the ship ; and that the loss of the vessel before any one 
of those periods destroys the right, except for such freight as was 
previously payable. It is to be remembered, however, that the 
charter-party stiphlates that the defendants shall pay a given 
freight per calendar month ; and the times fixed for it*s actual 
payment can only be considered, as postponing for the defendant's 
convenience, the actual payment of a sum then due to a future 
period, not as creating a contingency, whether it should ever be 
paid at all. Each month's freight, therefore, was earned, and be- 
came completely due at the end of each month ; and it was nothing 
but the actual payment that was postponed" (©). 


t/0 Havelock r. Gcddcs,10 East, 555. 
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In the case of Moortom v. Page (j>), the ship Lavinia was let 
to freight by the plaintiff to the defendant for a voyage from Rio 
de la Plata to London ,* the plaintiff covenanted to “ receive and 
take on board the said ship, a full and complete cargo, consisting 
of copper, tallow, and hides, or other goods, but not more than 
fifty tons of copper and tallow, nor more than fifteen of such fifty 
tons to consist of copper," and the defendant undertook to fupish 
and provide for loading “ on board the said ship, a full and com- 
plete cargo of copper, tallow, and hides, or other goods as above 
mentioned, and to pay freight for the said cargo as follows : — for 
copper, the sum of 6/. sterling per ton ; for tallow, the sum of 
£/. sterling per ton ; for hides, the sum of one penny half-penny 
sterling per pound, all net weight at the king’s beam, and for all 
other goods in proportion thereto.” 

It appeared that the defendant had provided for the ship a 
quantity of tallow, and as many hides as she chose to 'lake in, 
but that he refused to let her have any copper. It was in con- 
sequence, necessary for her to keep in her ballast, the place of 
which might have been supplied by the copper, and the amount 
of the freight which she carried was less than if copper had been 
supplied. The plaintiff contended, that under the covenant 
to load the ship, the defendant was bound to furnish her with 
a properly assorted cargo, so that she might be entirely filled with 
goods, on which freight would be due, and that he was, there- 
fore, liable in damages for a sum equal to the freight which would 
have been earned, had fifteen tons of copper been put on board. 

“ The parties," said Lord EUenborough, “ very likely intended 
that copper should necessarily form a part of the cargo, but they 
have not said so. The covenant leaves a latitude to the freighter 
to furnish a cargo of copper, tallow, hides, * or other good It 
therefore, if the ship had as large a quantity of tallow and hides as 
she could take on board, I think the covenant has been performed.” 

The case of Irving v. Clegg (g), was decided upon the same prin- 
ciple. 

By charter-party, it was agreed that the ship Eliza, then lying 
at Bristol, and of the burthen of three hundred and twenty-three 
tons or thereabouts, should take in and receive all such lawful 
goods as might be sent alongside, but not exceeding three hun-. 
drod tons of dead weight ; and being so loaded should proceed 


(p) 4 Campb. 103. 


( 9 ) 1 Bing, N. C. S3. 
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therewith to Batavia, and there, or at' Sourabaya, discharge the 
same ; and being unloaded, should at a port or ports in Sumatra 
or Java, both or either, load a full and complete cargo of 
merchandise, the fore-cabin or dining-room included, to be 
filled with light goods, which the defendants bound themselves 
to ship, not exceeding, &c. ; and being so loaded, should 
proceed to London, Rotterdam, or Antwerp, and deliver the 
same on being paid freight for the outward cargo 300/., and 
for the homeward cargo at and after the rate of 4/. 15s. per 
ton of twenty cwt. for sugar, coffee and rice, and for pepper at 
eighteen cwt. to the ton, net weight at the king’s beam, the 
tare of the sugar not to exceed six per cent. And for all other 
goods, except those already mentioned, in just and fair propor- 
tion, according to the East India Company's scale of tonnage. 
It was further agreed, that one hundred tons of rice or sugar should 
be shipped, previous to any other part of the loading, to ballast 
the vessel, and keep her in proper trim for the voyage. Upon 
this charter-party it was contended, that the defendants should 
have shipped a full cargos so assorted and so complete as to ren- 
der it unnecessary for the plaintiff to ship any ballast. It was 
proved, that though the ship was fully loaded, they had stowed 
such a proportion of pepper, as to render it necessary for the 
master to ship thirty-six tons of stone ballast, for the safety of the 
vessel, in addition to the one hundred tons of rice. Lord Chief 
Justice Tindal said, “ Had it not been for the insertion of the 
stipulation at the end of the charter-party, it would have been 
clear that, under the agreement by the freighter to furnish a full 
and complete cargo of merchandize, with the subsequent enu- 
meration of the rates of freight for sugar, coffee, rice, pepper, 
*' and all other goods,” the freighter would be at liberty to load the 
ship with whatever goods, and in whatever proportion he thought 
proper ; and that 'the loss of freight, if any loss arose from the 
necessity of putting ballast into the ship, would be a loss that must 
fall on the owner. The question arises upon that stipulation 
by which the merchant undertakes to ship one hundred toms of 
rice or sugar previous to any other part of the lading, “ to ballast 
the vessel, and keep her in proper trim for the voyage.” And the 
question is, whether, under this stipulation, the freighter is bound 
to make up a full cargo of other articles, in such proportions that 
freight shall be payable for the whole tonnage of the ship, or whe- 
ther he may load a full cargo of the lightest commodities ; and if 
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any ballast is then wanting, it must be put in by the master, and 
occasion , pro ianto , a loss of freight? We think the latter is the 
true construction of the agreement. In the first place, it is con- 
sistent with the very terms employed by the parties $ and it is 
some violence to those terms to hold them to extend to one hun- 
dred and thirty-six tons, or to any other quantity that might be 
found necessary to ballast the ship. In the next place, it is the 
duty of the owner to find proper ballast for the ship, in order 
to make her trim for her voyage. The agreement in question, 
therefore, is an agreement made for the benefit of the owner, as it 
relieves him from so much of the obligation, as is usually thrown 
upon him, and ensures him a freight for what would otherwise be 
unproductive. But it leaves the owner still liable to that obliga- 
tion, except so far as the special agreement will extend, which 
here, by the very terms of it is to one hundred tons only.” 

11* That the Courts will construe charter-parties with reference 
the usage of trade in general, and the peculiarities of the trade to 
which the contract relates, will appear from the following cases. 

It was agreed ( q ) by charter-party that a vessel should have 
ninety running days, and ten days of demurrage, to commence 
from her arrival at Whidah , in Africa , being ready to unload , and 
having received pratique . The plaintiff in his declaration alleged, 
that although the vessel on the 24th August was at Whidah, ready 
to unload, and had received pratique, the defendant did not, within 
ninety days, commencing on her arrival there, and being ready to 
unload and receive pratique, unload and load the vessel, but wrong- 
fully detained her beyond the running days and days of demurrage. 
The defendant pleaded, that the vessel was not ready to unload, 
and did not receive pratique for a long time after her arrival at 
Whidah , viz. for a time equal to that of the alleged wrongful 
detention. 

It appeared in evidence that there was no qidurantine establish- 
ment at Whidah^ nor any means of formally granting pratique, 
but that the vessel was in fact at liberty to unload on the 14th of 
August . 

The Court held, that the allegation that the vessel had received 
pratique was sufficiently borne out by proof that she was at Whi- 
dah, ready and at liberty to unload. 


(?) Bailey v. De Anroyave, 7 Ad. A JS11. 919. 
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Id an action (r) on a charter-party by the plaintiffs to the de- 
fendants, of the ship Edward Lombe, from London to Madrat and 
the Cape of Good Hope, and thence to Bombay and back, the 
plaintiff claimed a compensation in damages against the defendant* 
for not loading the ship with a cargo of cotton at Bombay . It 
appeared in evidence, that instead of proceedirig direct by the 
usual course from the Cape of Good Hope, the captain made a 
deviation to the Mauritius ; that the vessel arrived at Bombay 
six weeks later than it would have done, had it proceeded in the 
usual course, and that the defendant’s agents, in consequence of 
the deviation, refused to find a cargo. The jury were directed to 
consider whether the deviation was such as to have deprived the 
freighter of the benefit of his contract. “ Inasmuch,” said Tindal, 
C. J., in his direction to the jury, “ as the freighter might sue the 
owner, and recover damages for any ordinary deviation, he could 
not, for* such a deviation, put an end to the contract. But if the 
deviation was so long and unreasonable, that in the ordinary course 
of mercantile concerns, it might be said to have put an end to the 
whole object the freighter had in view, in chartering the ship, in 
that case the contract might be considered at an end.” 

The jury found for the defendant, and the rule for a new trial, 
on the ground of misdirection, was discharged. 

Thus, in the case of M‘ Andrew v. Adame (*), the defendant, 
by charter-party, agreed to go in ballast from Portsmouth to St. 
MichaeFs, and bring back a cargo of fruit direct to London. The 
charterer was to be allowed thirty-five running days for loading 
and unloading, to commence on the 1st of December then next j 
and if the vessel did not arrive at St. MichaeFs by the 31st of 
January, 1833, the charterer was to be at liberty to rescind the 
charter-party. 

In the fruit trade, the early ships sail about the end of October, 
and arrive in Loiiion about the end of December; and it is advan- 
tageous to be early in the market. This charter-party was entered 
into on the 20th of October. .The usual length of the voyage is 
a fortnight or three weeks ; the time consumed in loading and 
unloading, about a week ; so that, if the defendant had sailed 
direct for St. MichaeFs about the time he executed the charter- 


er) Freeman e. Taylor, 8 Bing. 134. c. Marshall, 8 Bing. SI8. 

See aiao Mount e. Larkina, 8 Bing. 108 ; (a) M* Andrew o. Adana, 1 Bing. 

Dearie r. Garrett, 8 Bing. 716; Palmer N. C. 29. 
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party, he might reasonably have been expected to deliver his 
cargo in London by the 1st of January. Instead of proceeding 
direct to St. MichaeFs , the defendant made an intermediate voy- 
age to Oporto , returned to Portsmouth, sailed again for St. Mi- 
chaeFs , arrived there before the 31st of January , was loaded with 
oranges, and arrived in London on the 1 st of February , by which 
time there was a glut of oranges in the market, and the price had 
fallen since the end of December , when the London orange season 
commences, 10a. 6 d* a box. 

It was contended for the defendant, that the stipulation that 
the plaintiffs might rescind the contract if the defendant did not 
arrive at St. MichaeFs by the 31st of January, led to the infer- 
ence that the defendant’s engagement would be satisfied if he 
arrived by that day ; and that, if he did so arrive, he had a right, 
in the interval, to employ his vessel as he pleased. But Tindal , 
C. J., said, “ The broad question is, whether, upon the construc- 
tion of the charter-party, there has been unnecessary delay in 
commencing the voyage to St. MichaeFs ? Now, looking at the 
contract, I think, with a view to the object of the voyage, its 
commencement was delayed an unreasonable time. I do not lay 
stress on the stipulation for proceeding in ballast, any further than 
it seems to refer to a voyage, in which the master shall not lie by 
to take in a cargo, which might delay the ship on her voyage* 
As the parties have stipulated that the lay days shall commence 
on the 1st of December , it may be inferred that they contem- 
plated the voyage to St. MichaeFs should terminate by that day. 
If, indeed, by any accident or unforeseen cause, which should 
excuse the master, the vesseLshould arrive later, the charterer 
would have no just cause of acnon ; but the intention at the time 
was, that the object of the voyage should, if* possible, take effect 
from the 1st of December . That it might have taken effect from 
that time is clear, for the voyage usually lasts a fortnight or three 
weeks, and the vessel sailed from Oporto on the 7th of November. 
The instrument then goes on*— * That in case the vessel should 
not be arrived at St. MichaeFs , and in readiness to receive her 
cargo^by the 31st of January next, it shall be optional with the 
agents of the affreighters, whether they load or not ; and in case 
they decline loading, the charter-party shall be null and void.’ 
That was to give the charterer the option of repudiating the con- 
tract, if the vessel should arrive too. late for any useful purpose, 

K 
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although, if she had been detained by any justifiable cause, he 
might have no right of action against the owner. All the evidence 
in the cause goes to show, that the intention of the parties in 
entering into this contract warf such as I have described; the 
course of the trade in London, which requires a speedy voyage, 
and gives advantages to those who are first in'the market; and 
the letter of the 9th of November, in which the plaintiffs say, * In 
having taken the Swallow to Oporto, with passengers, on her way 
to St. MichaeVe , instead of proceeding direct, we consider you 
to have deviated from the due performance of the charter-party 
entered into with us ; and we hold you liable for all loss or injury 
which may arise to the parties interested, in consequence of your 
not proceeding direct.’ I think, therefore, that as the commence- 
ment of the voyage was, without any justifiable cause, delayed till 
the 6th of December, an action lies for the plaintiffs.” § 

A charter-party, for a voyage with the ship Anne (i), from 
London to Petersburgh and back, after the usual clauses for 
unloading and loading at Petersburgh, and payment of freight at 
a certain rate per ton of the ship’s capacity, contained the follow- 
ing special stipulations ; viz. the master covenanted, that if politi- 
cal or other circumstances should arise to prevent the shipping a 
return cargo, or discharging the outward cargo, the merchant or 
his agents should be at liberty to detain the ship at Petersburgh 
for forty days in the whole after her arrival there ; and the mer- 
chant covenanted, that after the ship should have remained there 
for that time without delivery of the cargo, the master should be 
at liberty to return with his vessel to London, or any other port 
in England ; and that he would pay him 3500 1. immediately upon 
the arrival of the ship at London, or any such port in England. 
In fact, the Eussian government refused to permit the cargo to 
be landed at Petersburgh, and the master, intending to act for the 
best, after waiting the forty days, proceeded to Stockholm, and 
there sold the cargo to some disadvantage, and took in other 
goods, which he brought to London, upon freight. It was con- 
tended that the master had no right to the 25001, because he had 
not retarded directly from Petersburgh to England ; but the Court 
of King’s Bench decided that he was not bound so to do, consi- 
dering that such a construction of this instrument might, under 


(I) Puller sad Another r. Stawforth, 11 Eut, 233. 
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circumstances, be very inconvenient to both parties, and deter- 
mined that he was entitled to the stipulated sum, after a.deduction 
for the fteight earned in bringing the goods from Stockholm. 
This matter came before the Court in an action brought by the 
merchant against oneof the underwriters on a policy of insur- 
ance, which be had effected upon this adventure $ it does not 
appear what was the amount of the freight earned by bringing the 
goods from Stockholm, but it may be presumed to have been less 
than the 25002., nor does it appear upon what terms the merchant 
had settled his account with the master ot the ship, and probably 
the account had not been settled. It should also be observed, 
that the master had taken upon himself to sell the goods at Stock- 
holm, which he had no right to do, and had not strictly performed 
his part of the contract, which seems to have required that he 
should bring them back, although he was not expressly and in 
terms required to do so { and perhaps the sale of jtheT goods 
enabled him to obtain the cargo that he brought back. 

Upon another, charter-party, in similar terms, a question after- 
wards arose between the master and the merchant. This was on the 
ship Resolution ; the money to be paid on the contingency before 
mentioned was 27002., with 102. per cent, thereon, and one hun- 
dred guineas as a gratification to the master. A small quantity 
of lead was the bnly thing taken out from England . The ship 
not being allowed to unload at Petenburgh , and no cargo being 
offered, nor directions given oh the part of the merchant, .the 
master, after waiting the forty days, sailed to Stockholm , and there 
took in a cargo of hemp, which he stowed upon the lead, and 
returned with both to London, and there delivered the lead to the 
merchant. Some expense was incurred in relation to the lead | 
and a considerable expense in obtaining and waiting for the cargo 
of hemp. The clear profit of bringing this cargo was about 
24002. } the sums payable under the charter-pafty, if the contin- 
gency had not happened, and the. outward cargo. had been deli- 
vered and a homeward cargo brought back, would have been about 
40002. { the master offered . to settle the account with the 
merchant by charging him with what would have been due, 
if he bad loaded the ship homeward, and allowing him the 
benefit of the clear earnings that had been made ; thus demand- 
ing from him about 1,6002. But this he refused, and insisted 
that the earnings should go in diminution of the 2700 L &c. 

R 2 
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and that the master was therefore entitled only to about 600/. 
Upon this the master brought an action in the Court of Common 
Pleas, upon the charter-party, for the non-payment of the 2700/. 
with the per centage and gratuity. At the trial the jury gave a 
verdict for those sums. An application was made to the Court to 
reduce the verdict to the sum that had been previously offered by 
the merchant: but, after argument, the verdict was allowed to 
stand. The decision of the case on the ship Anne was strongly 
urged as an authority in support of the application : in support of 
the verdict it was argued that this payment of the 2700/. &c. was 
the stipulated price of a mutual release from the contract; and the 
Court, adverting to the particular terms of this instrument, consi- 
dered that the parties had thereby fixed and ascertained, by their 
own agreement, the sum to be paid in the event that had hap- 
pened ; and although it was thought that the master was bound 
to brifig back the lead, yet it was held that he was at liberty to 
bring back other goods also for his own benefit, if he could ob- 
tain them (v). By this decision, the master, in effect, received 
more than he had originally claimed when he made the very fair 
and equitable offer before mentioned; and more than he would 
have received if the merchant had loaded the ship at Peters - 
burgh: but as the merchant had rejected the offer, the parties 
stood before the Court upon their legal rights. 

12. It is interesting to remark the coincidence of this decision of 
the Court of Common Pleas with the sentiments of two learned 
foreigners on an article of the French Ordinance, somewhat simi- 
lar to the particular agreement of these partie's. In the first place 
it will be recollected, that the parties had fixed a sum to be paid 
in the event of the merchant’s not loading the ship, and that this 
sum was about half of what the master would be entitled to if he 
had brought a cargo. The case did not stand upon a general 
covenant to load \he ship; the proper remedy for a breach of such 
a covenant, according to the law of England , , would be an action 
for damages; and in estimating the damages, the jury would 
make a deduction for such benefit, if any, as the master might 


(•) Bell v. Poller and Another, 2 
Taunt. 285. The judgment in this came 
was questioned incidentally in the Court 
of King's Bench in an action depending 
on one of the policies of insurance effected 
by Messrs. Puller, but the Court thought 


the insurers bound by this judgment. 
None of the learned judges questioned 
the propriety of the decision $ Mr. Jus- 
tice Bayley expressly said he thought the 
judgment right. See PuUer e. Halliday, 
12 East, 494. 
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derive from bringing the goods ef other persons, but if he should 
have been obliged to return empty, they would award damages 
equivalent to the sum that would have been payable by the mer- 
chant for a full cargo : taking care on the one hand that the mas- 
ter should lose nothing, and on the other hand that he should gain 
nothing, by the breach of the merchant’s contract. And this 
agrees with the opinions of Vatin and Pothier on one of the articles 
of the French Ordinance, which imports, that “ the merchant, 
who does not load the quantity of goods mentioned in the charter- 
party, shall nevertheless pay the freight as if the whole had been 
laden" (&). Notwithstanding this rule, they say, if the master 
procures goods from other persons, the freight that he derives 
from them shall go in diminution of the sum to be paid by the 
merchant (y), for the Ordinance awards the whole to him only by 
way of indemnity (s) . But there is another article of the Ordi- 
nance, which, as a general rule, is very extraordinary. “*If the 
contract be for a certain quantity of goods,” not the entire ship, 
“ the merchant, who will withdraw his goods before the ship's 
departure, may cause them to be unloaded at his own expense, 
on payment of a moiety of the freight” (a). This is analogous to 
the particular stipulation in the charter-party of the Resolution. 
The reason of this article, says Valin (6), is, that the master 
may find other goods to replace those that are withdrawn, and a 
moiety of the freight is considered as a sufficient recompence for 
the delay that may be occasioned ; from whence it follows that 
the master shall have the moiety without deduction, although in 
the end he may obtain a full cargo. Pothier, with more precision, 
says. The moiety of the freight, which the merchant pays in this 
case, being the price of the risk that the master runs of not being 
able to let to other persons the part of his ship which the mer- 
chant's goods ought to occcupy, or of not finding an equally valu- 
able freight, he ought to have the profit of this moiety, and to 
retain it, although he may be able to let out this part for an equal 
or even a greater freight ; for haring run the risk of losing the 
freight of this part, if he had not been able to let it, he ought to 
have the profit of it. The master, by relinquishing, under this 


(x) Ordonnance de Is Marins da moie (,) 1 Valin, p. 642. 

d’Aoust, 1681, liv. 3, tit. 3, Fret. art. 3. (a) Fret, art 6. 

(p) Pothier, Charte-Partie, num. 76. ;fc) 1 Valin, p. 646. 
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obligation of law, a moiety of the freight to the merchant, acquires 
the righto of employing for his own benefit the pari that had been 
let to him (c). So in the case of this charter-party, the master 
haring agreed to accept, as a substitute for his general right to an 
equivalent in damages, in case the merchant should not load the 
ship, a fixed sum short of the price of a full dargo, by which he 
might be a loser if he could not obtain a cargo elsewhere, was 
entitled to the whole of the stipulated sum as the price of the risk, 
if he had the good fortune to find other persons who would load 
his ship. 

IS. $ Whether or not a particular covenant by one party be a 
condition precedent, the breach of which will dispense with the 
performance of the contract by the other, or an independent cove- 
nant, is a question to be determined according to the fair inten- 
tion of the parties, to be collected from the language employed 
by them (d). An intention to make any particular stipulation a 
condition precedent should be clearly and unambiguously ex- 
pressed. The general rule (in the words of Lord Ellenborough, ( e ) 
is, that unless the non-performance alleged in breach of the con- 
tract goes to the whole root and consideration of it, the covenant 
broken is not to be considered a condition precedent, but as a 
distinct covenant, for the breach of which the party may be com- 
pensated in damages. 

In Ritchie v. Atkinson (/), the master and the freighter of a 
vessel of four hundred tons, mutually agreed in writing that the 
ship should proceed to St. Petersburgh, and there load from the 
freighter's factors a complete cargo of hemp and iron, and proceed 
therewith to London, and deliver the same, on being paid freight 
for hemp 5L per ton, for iron 5s. a ton, &c. The master, 
under a reasonable and well-grounded apprehension of an em- 
bargo, sailed from St. Petersburgh with a cargo of hemp, little 
more than half*of what the vessel could have carried, though 
there was as much hemp of the defendant's lying in lighters 
alongside of the vessel, as would have completely loaded her. The 
vessel' arrived at London, and delivered her cargo there to the 
defendant, who refiised to pay the freight, on account of the defi- 
ciency of the cargo. Lord Ellenborough said, “ If the delivery 
of a complete cargo were a condition precedent to the recovery of 


(«) Chart o- Parte, mm. 78. 

( 4 ) Havelock *. Oeddoa, 10 Bait, 655. 
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(/) 10 Ea*t, 385. 
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any freight, no doubt the defendant would hh entitled to require 
the strictest performance of it ; but the question is, whether it be 
a condition precedent? and that depends not on any formal 
arrangement of the words, but on the reason and sense of the 
thing, as it is to be collected from the whole contract. The rule 
was well laid down by Lord Mansfield* in Boone v. Eyre % that 
where mutual covenants go to the whole of the consideration on 
both sides, they are mutual conditions, the one precedent to the 
other ; but where the covenants go only to a part , there a remedy 
lies on the covenant, to recover damages for the breach of it ; but 
it is not a condition precedent. There is no case where the deli* 
very of less than a complete cargo has been held not apportion* 
able. Where, as in Smith v. Wilson (g), the freight is made pay- 
able upon an indivisible condition, such as in that case, the arrival 
of the ship with her cargo at her destined port of discharge ; such 
arrival, &c. must be a condition precedent, because it is incapable 
of being apportioned ; but here the delivery of the cargo is in its 
nature divisible, and therefore I think it is not a condition pre- 
cedent ; but the plaintiff is entitled to recover freight in proportion 
to the extent of such delivery, leaving the defendant to his remedy 
in damages for the short delivery. And all the cases of condi- 
tions precedent have been where the thing to be done was a strict 
indivisible condition.” 

In the case of Havelock v. Geddes (A), the ship-owner had cove- 
nanted in the charter-party, that the ship should, at his expense, 
be forthwith made tight and strong, and fitted, &c. for a voyage 
for twelve months to foreign parts. The ship sailed from London 
with a cargo put on board by the merchant. Upon her return, 
the merchant refused to pay the freight, alleging that nothing was 
due, because the owner had not forthwith duly made his vessel 
tight and strong, in consequence of which she had been compelled 
to stop at Portsmouth to repair, and he lost the use of her for a 
long time, and his goods were injured. But this was held to be 
no legal answer to the demand,— ;not even for the period of her 
stay at Portsmouth to repair,— -the merchant having accepted the 
ship, and taken her into his employment, and put his goods 
on board. Lord EUenborough said, u Had the plaintiff’s neglect 
precluded the defendants from making any use of the vessel, it 


is) 8 East, 437, and see pott, chapter on freight, 
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would have gone to the whole consideration, and might have been 
insisted on as an entire bar, because the consideration for the 
defendant’s covenant to pay the freight would then have failed in 
toto i but as the defendants have had some use of the vessel, 
notwithstanding the plaintiff’s neglect, the plaintiff’s covenant is 
to be considered as going to a part only, the consideration has 
not wholly failed, and the covenant cannot be looked upon as 
having raised a condition precedent, but merely gives the defen- 
dants a right, in a counter action, to such damages as they can 
prove they have sustained from his neglect.” 

The cases of Constable v. Cloberie and Bomman v. Tooke (g), 
above cited, were decided upon the same principles. 

In the case of another charter-party for time at a monthly pay- 
ment, whereby the master covenanted, that immediately after 
being loaded and dispatched, he would (wind and weather per- 
mitting} sail with the first convoy for the intended voyage. The 
voyage being in fact performed, it was held that the hire might 
be recovered, although the master had neglected to sail with the 
first convoy (A). • 

In an action of covenant brought by the owner of the ship Con- 
cord against the freighters, it appeared that by the charter-party 
the vessel was to proceed by Cagliari to Naples , and there make 
a delivery of her outward cargo ; and having so done , she was to 
take on board a homeward cargo, and proceed therewith to London . 
The merchants covenanted that they would find and provide, 
as they did warrant and assure to the plaintiff, a full and complete 
homeward cargo ; and they undertook to pay freight, at the rate 
of 15/. by the ton, and that 1 750/,, part thereof, should be paid on 
delivery of the outward cargo, which was to be considered as 
earned and due for outward freight, by a bill of exchange, and 
the remainder of the freight in equal moieties, within a certain 
time after the ship should be reported inwards at London. The 
ship arrived at Naples with the outward cargo, and while waiting 
there to deliver, it was seized and taken, together with the cargo, 
by order of the persons exercising the powers of government 
there, and the cargo landed by order of the same persons ; but 
the master put into possession of the ship, for the purpose of 
loading his homeward cargo. The merchants did not furnish a 


(*) Ant*. 234, 235. 
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homeward cargo, and contended, that by reason of the outward 
cargo not having been delivered to them they were not bound to 
do so, nor to pay the 1750/. as the outward freight. *The owner, 
on the contrary, claimed the 1750/., and also compensation in 
damages for not being furnished with a homeward cargo. It was 
held that he was not entitled to the 1750/., because he had not 
delivered the outward cargo to the merchants, but that he was 
entitled to a compensation for the loss of the homeward cargo,— 
the delivery of the outward cargo not being a condition precedent 
to his right to the homeward cargo. “ The covenant from the 
freighters,'* said Lord Ellenborough , 44 contains no words which 
import to make the delivery of the outward cargo a condition 
precedent: they covenant generally, and without qualification, 
that at Naples or 6aUipoli they would find and provide, as they 
did thereby warrant and assure to the owner, a full and complete 
cargo. It is contended, however, that from the wording of the 
owner’s covenant, this condition precedent is to be implied $ but 
it does not appear to us that the words * having so done * would 
have been any excuse to the plaintiff for not taking in the cargo ; 
and admitting that they would, it by no means follows that they 
would afford one to the defendants. The words seem rather 
intended to mark the time when the plaintiff’s obligation to re- 
ceive a homeward cargo should attach, viz. when his ship, from 
being clear of one cargo, should be in a condition to receive 
another ; and they are unaccompanied with those express words 
of condition which would naturally have been used, had there 
been any intention .of giving the plaintiff an option of terminating 
the contract and refusing a homeward cargo, if he should have 
been prevented by any accident from delivering the outward 
cargo” (i). 

By charter-party between the ship-owners and freighters, the 
ship-owners covenanted to take on board six .pipes of brandy at 
Havre , and to proceed therewith to Terceira f and there take on 
board a cargo of fruit, or other jgoods, as the freighters might 
think fit, and proceed to London or Bristol , as might be ordered 
by the freighters, and there make a right and true delivery of the 
fruit. The freighters covenanted to pay certain freight for the 
fruit and the brandy, (the freight of the brandy to be taken out in 


(«) Storer v. Gordon, 3 M. & S. 308. 
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fruit at Terctira,) and guaranteed the ship a full home cargo. 
Upon this charter-party the Court of Common Pleas determined, 
that the covenant to take the brandy to Terceira was not a con- 
dition precedent, but an independent covenant; and therefore, (the 
owners, in an action of covenant against the freighters, for not 
having {Hit a full cargo of fruit on board at Terceira, having 
averred general performance), the declaration was held good on 
special demurrer. Lord Chief Justice Dallas said, “ The cove- 
nant here goes only to a part of the consideration ; the breach 
of it may be paid in damages, and the remedy of the defendants 
is, therefore, by action. The doctrine in Boone v. Eyre, on which 
this last proposition is founded, has all the weight which some of 
the greatest names in Westminster Hall can give it. That doc- 
trine was laid down by Lord Mansfield ; it was next recognised 
by Lord Loughborough, and formed the ground of the determina- 
tion of the Court of Common Pleas in the case of the Duke of 
St. Albans v. Shore . It was then sanctioned by Lord Kenyon, 
and the rest of the Court of King’s Bench, in the case of Camp- 
bell v. Jones, and was afterwards eulogised by Lord Ellenborough, 
in refenring the judgment of the Court in Havelock v. Geddes." } 

14. The merchant, however, may, if he think proper, by special 
and particular provision, make any stipulation, such as the arrival 
of the ship, or even the arrival of another ship a condition pre- 
cedent, to the performance of his covenants in the charter-party. 
If an intention to do so be manifest from the language employed, 
tho law will give effect to it, and he should guard against a con- 
struction at variance with his purpose, by the use of terms ex- 
cluding all latitude of interpretation ; for although the contract 
by charter-party is in general of that kind which the lawyers call 
reciprocal, that is, mutually obligatory upon each party, neverthe- 
less the parties may, by particular clauses, render it obligatory 
upon one, and optional on the other (J). 

Thus in Shadforth v. Higgins ( k ), where a ship was freighted 
to -go in ballast to Jamaica , &i\d bring home a cargo from thence, 
and the freighter undertook to provide a full cargo for her in 
time for the July convoy, provided she arrived in Jamaica by the 
9Sth day of June, but the vessel did not arrive till some days 
afterwards ; it was held that such fixed time was a condition pre- 


(j) Fothergill e. Walton. 8 Taunt. 4 Price, 36. 
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cedent, and was to be considered as the farthest time which the 
party would grant, and that under these circumstances, the mer- 
chant freighter was entirely discharged from his contract to fur- 
nish a cargo. 

The master of a vessel (/), bound on a voyage to the island of 
Madeira, covenanted by a charter-party, that he would directly, 
as wind and weather would permit; after the discharge of his 
cargo at that island, sail and proceed to Winyaw in South Caro- 
lina, or as near thereto as he could safely get, and there stay forty 
running days, from the time of such arrival, if not sooner dis- 
patched, and load his ship with such rice and other goods as the 
merchant’s agents should tender to be laden ; in consideration 
whereof, the merchant agreed to pay him freight at the rate of 
44 10s. per ton for every ton, delivered at the port of London, 
and also two-third parts of port-charges, pilotage, &c. The 
charter-party contained the following proviso ■*' That if the said 
ship should not be arrived at Winyaw aforesaid by the first day 
of March next ensuing the date of the said charter-party, then 
and in such case, it should be in the qption of the mercliant, his 
factors or assigns, on the said ship’s arrival at Winyaw , either to 
load the said ship on the terms aforesaid or not, at the then 
current freight given to ships loading at Winyaw for the voyage 
aforesaid, or to refuse the said ship entirely ; so always that such 
the intention of the said merchant, his factors or assigns, was 
declared to the master of the said ship within forty-eight hours 
after his application to the factors or assigns of the said merchant 
at Winyaw .” On* this charter-party the merchant brought his 
action ; alleging, first, that the ship did not sail and proceed to 
Winyaw or as near thereto as she could safely get, in order to 
load, &c.; but that the master (the defendant) wilfully absented 
himself therefrom. In defence to the action, the master pleaded 
that he did proceed with all convenient speed and sail to the 
island of Madeira, but by reason of contrary winds and bad 
weather, and from no other cause, was prevented from arriving 
there till the 16th of February, so that it was impossible for him 
to discharge his outward bound cargo at Madeira, and after such 
discharge to arrive at Winyaw by the 1st of March, tire facts of 
which pica the plaintiff* admitted to be true, and the question. 
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therefore, was, whether or not, as the merchant had his option to 
load the stjip or not, in the event of her arrival at Winy aw after 
the 1st of March, the master having been unavoidably delayed 
in the previous voyage by no fault of bis own, so as to render his 
arrival at Winyaw by that time impossible, was bound to sail 
thither on the chance of the merchant’s choosing to give him a 
freight when he should happen to arrive ? The Court held, that 
by the terms of the charter-party, the master had bound himself 
to do so, and Lord Mansfield said, " The plaintiff wanted a ship 
at Winyaw in Carolina, to load with rice, and therefore, he 
covenanted with the defendant to freight the ship there, and the 
defendant covenants absolutely to go thither, and in order to 
quicken the ship's arrival, there is a proviso, that if he gets there 
by the 1st of March, he is to be certain of a freight; but if he 
does not arrive there before the 1st of March, then the plaintiff 
was to declare in forty-eight hours whether he would freight the 
ship or not. The defendant, therefore, thereby became the in- 
surer of the risk of his getting there before the 1st of March, in 
which event he was sure gf a freight, but still he had a general 
chance of getting a freight, even though he should not arrive till 
after that time. The *words are positive and express that he 
should go thither. The parties plainly meant that the ship was 
to go thither, and the consideration fails by his not going.” 

Another charter-party (I), whereby it was agreed that the vessel 
should sail for Sidney in New South Wales, where, having dis- 
charged her cargo, she should proceed to some port on the coast 
of Malabar, and there take in a home cargo from the freighter’s 
agents, with the usual covenant on the part of the freighter to 
load a full cargo and to pay freight at a certain rate, contained a 
further proviso, “ That in case the vessel should not be arrived 
at her port of lading, and be ready to take in cargo on or before 
the 28th day of November, unless she should have been prevented 
by stress of weather, or other unavoidable impediment, then it 
should be at the option of the freighter to load her with the home 
cargo or not, as he might think proper.” The vessel not having 
arrived at the port of loading on the Malabar coast until some time 
in the month of January, the freighter refused to put a cargo on 
board: and an action being brought against him by the owner for 
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the breach of his covenant in this respect, the question raised by 
the pleadings was, whether, in the words of the exception to the 
proviso, the vessel had been prevented from arriving by stress of 
weather or other unavoidable impediment ? A verdict was found for 
the defendant, and Lord Chief Justice Tindal directed the jury, 
“ that although the words * unavoidable impediment' imported 
primarily something of the via major, yet in their present appli- 
cation, they might be fairly considered as denoting .such an ob- 
struction, as a man could not by any reasonable degree of fore- 
sight have prevented, and did not therefore demand from the 
owner or master greater efforts than were usual, and in the ordi- 
nary course." 

. The ship St. Patrick (m), was chartered to sail from London, in 
ballast, to Cadiz— remain there fifteen days, and thence proceed 
to Guyaquil or elsewhere as directed ; there to lay one hundred 
and twenty running days for cargo ; and the charterers agfeed that 
at such port of destination they would send alongside the vessel, 
all such lawful goods as they might think proper to ship, and 
dispatch her to her home port. A proviso was added, “ That in 
the event of the non-arrival of the ship or vessel called the Grant, 
Hogarth master, (chartered, and then on her voyage to St. Blaa 
de California,) at that port, then in such case that charter-party 
and every clause of agreement therein contained should, in 
case no shipment should have been made under it, cease, deter- 
mine, and be utterly void to all intents and purposes whatsoever." 
The Grant did arrive at her outport, but not until long after the 
expiration of her lay days ; no cargo was furnished to the St. 
Patrick, and an action being brought by the owner, it was held, 
that giving to the terms of the proviso a fair and reasonable in- 
terpretation, the charterers were released from their engagements, 
and that the action could not be sustained. Lord Tenterden 
said, “ I left it to the jury to say, whether the Delay of the Grant 
had been occasioned by the default of the defendants ? and ob- 
served, that if it had, her non-arrival would not be a sufficient 
answer to the action. The next point is the construction of the 
charter-party. My opinion was, that it meant such an arrival 
of the Grant as would answer the purposes of the parties to the 
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charter-party. It is said that the only limit is arrival in the 
course of that voyage, but that might be so late as not to answer 
the purposes plainly designated by this instrument* Looking 
at that instrument alone, I still think aa before, that the arrival 
of the Grant, in order to satisfy the proviso, should have been 
Within the running days, or the twenty additional days, during 
which the ship might be detained on demurrage, if the captain 
wee required to wait so long.” 

lfl. The charter-parties of the East India Company usually 
contain the following clauses (o) t — “ As touching the freight to 
be paid or allowed by the Company, it is agreed, and the Com- 
pany covenant with the said part-owners, that the Company shall 
and will, in case and upon condition that the ship performs her 
Voyage, and arrives at London in safety, and the said part-owners 
and masters do perform the covenants on their part, and not 
otherwise, well and truly pay and allow the freight herein men- 
tioned.” 

“ It is hereby agreed, that in case the ship does not arrive in 
safety in the river Thame, and there make a right delivery of 
the whole and entire cargo and lading on board the said ship as 
aforesaid, the Company shall not be liable to pay any of the sums 
of money hereinbefore agreed to be paid for freight and demur- 
rage, nor subject to any demands of the said part-owners or master 
on account of the said ship’s earnings in freight, voyages for the 
Company, or on account of any other employment; any other 
law, practice, or custom notwithstanding." 

Upon the effect of these clauses, a question arose in the case 
of the ship York, which had been chartered by the Company, and 
on her return home from India met with a violent storm off 
Margate , where' she was stranded and sunk under water ; by 
this misfortune, a great part of her cargo (being saltpetre) was 
lost; the principal part of the remainder, which consisted chiefly 
of pepper, was greatly damaged by the sea-water, but was got 
out of the ship by persons sent down by the Company, and 
brought to London in vessels, where a particular process was 
employed at a great 'expense by the Company, to restore it in 
some degree, and render it marketable. The ship, after being 
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in a great measure unloaded, was with much difficulty raised out 
of the water, and arrived in the port of London, with a small part 
of the cargo still remaining on board. 

The Company contended, that by the construction of the 
before-mentioned clauses, they were wholly discharged from the 
payment of any freight or demurrage whatsoever. But a special 
jury of merchants, before whom the cause was tried, and the 
Court of King's Bench, by whom the verdict of the jury was 
reviewed, held, that freight was to be paid for all the goods 
delivered, and demurrage as specified in the charter-party. 

The same misfortune also gave occasion to two other ques- 
tions, which arose in the same cause, upon the meaning of the 
following clauses in the charter-party, viz. : — 

“ And if any of the homeward bound cargo shall be lost or 
undelivered into the said Company's warehouses at the said ship's 
arrival in England (except that no such payment shallfoe made 
if there happens an utter inevitable loss of ship and cargo, nor 
shall any other payment be made for such goods as shall neces- 
sarily perish, or be cast into the sea for the preservation of the 
ship and cargo, than by an average to be borne by ship, freight, 
demurrage, and cargo) the part-owners, and master, shall pay or 
allow to the Company the prime cost of such goods, and 30/. for 
every 100/. on such prime cost.” 

" But if any of the homeward bound cargo when delivered into 
the Company's warehouses in England, shall be found to be pre- 
judiced, wet, or damnified, by any occasion or accident whatso- 
ever, it shall be lawful for die Company to refuse such goods, 
and in such case the part-owners and master shall take them, and 
allow to the Company the sum which they are invoiced at, 
with charges, customs, and duties, and in such case the Company 
shall pay no charges or freight for the said goods so prejudiced, 
wet, or damnified, unless in case of damaged pepper, which the 
part-owners and masters are to allow the Company for at the 
current price of sound pepper in London, and the Company are 
to pay the freight and charges on such pepper, as if it were not 
damnified." 

“ But the said part-owners shall not be charged with any sum 
of money, In respect of goods damaged on board the said ship, 
but such as shall, by the condition and appearance of the package 
thereof, or by some other reasonable proof, appear to be thip- 
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damage (p ) ; anything herein contained to the contrary thereof in 
any-wise nqtwithstanding.” 

Upon these clauses the jury, and afterwards the Court of King’s 
Bench, were of opinion. First, that the owners were not liable to 
pay for goods lost or not delivered in consequence of this misfor- 
tune that had befallen the ship. And Secondly, that they were 
not liable to pay or allow for any loss upon the pepper ; and as 
to these points Lord Mansfield observed, " The question is, 
whether the owners are to pay for the damage occasioned by the 
storm — the act of God ? and this must be determined by the in- 
tention of the parties, and the nature of the contract. It is a 
charter of freight. The owners let their ships to hire, and there 
never was an idea that they insure the cargo against the perils of 
the sea. The Company stand their own insurers ; words must 
be construed according to the subject-matter. What are the 
obligations upon the owners, which arise out of the fair construc- 
tion of the charter-party ? why, that they shall be answerable for 
damage incurred by their own fault, or that of their servants, as 
from defects in the ship t or improper stowage, such as mixing 
commodities together which hurt one another, &c. If they were 
liable for damages occasioned by storms, they would become in- 
surers ” ( q ). “ As to the other point, of the goods lost, the whole 

is one entire contract, and must be understood in a manner con- 
sistent with itself, and it never could be intended that the owners 
should be protected from the lesser loss and remain answerable 
for the greater.” 

The expense of saving the goods was held tb be a general aver- 
age, and the owners were held responsible for the whole extra 
expense of bringing the goods up from Margate. 

Upon the effect of the before-mentioned clause, by which 

it is agreed, that if the ship shall not arrive in sqfety in the 

« 

Si 


(p) In the printed form of a charter* 
party* uaed for the ship Anna, dated No- 
vember 1809, instead of the words “ ship- 
damage,** the following words are used, 
vis. received after shipping the 
goods." 

( 9 ) The same question upon the con- 
struction of these clauses was submitted 
to the House of Lords upon a writ of 


error, in the case of Tod v. The East In- 
dia Company, the House, after consulting 
the Judges, decided, according to the 
unanimous opinion of the Judges, that 
the owner was not liable to make satis- 
faction to the Company for the damage 
done to goods in the ship by storm. May 
20, 1788. 
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Thames * the Company shall not be liable for any freight or demur* 
rage, nor subject to any demands of the owners or toaster, on 
account of the ship's earnings in freight , voyages for the company, 
or on account of any other employment , two questions have arisen. 
The first arose in the case of the ship Winchelsea (r), which had 
been let to the Company by a charter-party containing that clause* 
and whereby the Company had covenanted to load the ship home 
within three months after her arrival in India , with a proviso > 
however* authorising them to detain her in their service a year 
after the three months* at certain rates of demurrage therein spe- 
cified. The Company detained the ship in their service in India f 
and towards the end of the year* after the three months* sent her 
to Fort Saint DavidCs , where she arrived after the expiration of 
that year ; and the master* upon his arrival* informed the presi- 
dent of that fort* that unless the Company would allow demurrage 
after the rate of the charter-party* he would protest against them 
for all damages* loss of time, and other accidents j whereupon the 
president and council agreed that the owners should be allowed 
demurrage for so long time* as the ship should be detained in the 
Company 9 s service in India . She was so detained some time 
longer* and before she had received any lading homeward* was 
lost in a storm. The owners sued the Company upon the char- 
ter-party. After a trial and verdict* and while the case remained 
for the judgment of the Court of King’s Bench* the cause was 
compromised by the Company’s paying demurrage from the expi- 
ration of the year after the three months* until the time of the 
loss* with the costs. * And Lord Mansfield then declared* “ that 
the Court was very clear that the owners were entitled to no 
more,” but declined giving any other opinion. 

The second question arose in the case of the ship Ganges: 
and it arose upon the before-mentioned clause* and another of the 
clauses in those charter-parties* by which it is agreed that the 
Company shall pay to the owners in England 14/. for each pas- 
senger* ordered on board the ship by toy of their agents* from any 
of their settlements. Several passengers were thus ordered on 
board the ship at Bombay * and were received accordingly. The 
ship was lost on the homeward voyage. The owners claimed to 
be paid for the passengers ; the Company resisted the demand. 


( f ) Hume v. East India Company, I of action was properly adapted to the 
Blac. 291. But query, whether the form ease. 
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The Court decided, that this clause did not apply to the case, and 
that the owners were entitled to the money ( s). Great part of the 
expense of bringing home the passengers would necessarily be in- 
curred in laying in provisions for them, before the ship’s departure. 

The charter-party of the last-mentioned ship gave occasion 
also to another question. It is stipulated by one of the usual 
clauses, that if the ship shall arrive at her consigned port in India 
or China , the Company’s agents shall supply to the master, by 
way of impress, for buying necessary provisions for the ship, 2001. 
for every calendar month, and so in proportion for a less time, so 
long as she shall remain in India or China , to be computed from 
the time of the delivery of the Company’s dispatches at her first 
consigned port in India or China 9 and to continue until the ship 
shall be discharged from her last port in India or China , to return 
to Europe. The Ganges was ordered from England to Madras , 
Prince of Wales's Island , and .China, and performed her outward 
voyage, and took in her homeward cargo at Canton , with which 
she sailed for England, but meeting with bad weather on the 
voyage, was obliged to put into Bombay to refit. She remained 
at Bombay on this account several months, and was afterwards 
detained there two months longer by the governor and council 
of that settlement, and then dispatched for Europe . The Com- 
pany had paid the monthly allowance for the period of the ship’s 
stay in India and China until her departure from Canton , and 
also for the two months of her detention by the governor and 
council at Bombay. The owners claimed the allowance for the 
entire period of her stay at Bombay, contending that Bombay was 
her last port, within the meaning of this clause. But the Court 
held that Canton was such last port, and consequently that the 
owners were not entitled to maintain this claim. 

According to the usual form of these charter-parties, a ship 
is now (t) let to tlie Company for the voyage therein-mentioned 
in trade, and also in warfare, and on any other service whatever, 
as the Company, or any of their Governors, &c« shall require or 
direct ; and it is provided, that during the stay in India the Com- 
pany’s Presidents, &c. shall have liberty to employ the ship in 
trade, and also in warfare and otherwise howsoever, and shall 
have liberty to let the ship out to freight for the Company’s sole 
benefit, and that the ship shall be furnished and armed with a 


(«) Moffat v. East India Company, 10 post. 

East, 468. See the chapter on Freight, (t) 1826. 
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certain number of guns, &c. specified in the charter-party : and 
power is given to the Company, their Presidents, &c. to remove, 
restore and continue the master and officers of the ship ; but if 
the master or other officer be displaced or removed, then the next 
in degree to the person removed* who shall be approved by the 
president, &c. shall succeed to the employment. Under the 
orders of the Company’s presidencies in India the ship Busbridge 
was made to form a part of a military expedition, intended for an 
attack upon Manilla , in conjunction with some of his Majesty’s 
ships ; her upper works were considerably altered to enable her 
to carry a greater number of guns, her complement of seamen was 
much increased, soldiers were taken on board, a King's officer 
assumed the effective command, and hoisted the King’s pendant, 
and the ship sailed from Calcutta to Madras, and from thence to 
Prince of Wales s Island; the expedition however was abandoned 
in consequence of a peace with Spain . The expense of the altera- 
tion of the ship was defrayed by the Company, and an allowance 
was made to the master for entertaining the King’s officer, and 
his suite. The ship sustained some damage in the service, and 
repairs became necessary on her return to Bengal , which were 
made, and she returned to England with her cargo. The owners 
contended that this employment of the ship was not warranted by 
the charter-party, and that they were entitled to a separate and 
distinct payment in respect of it. The company insisted that the 
ship was during the whole time employed under the charter-party, 
and to be paid according to the provisions thereof: the Court was 
of the latter opinion, and decided accordingly («). 

16. I have said that the construction of charter-parties shall be 
conformable to the usage of trade, (v) Accordingly at the trial be- 
fore Lord Kenyon of an action on a charter-party, by which it was 
stipulated that the merchant should have the exclusive use of the 
ship outwards, and the exclusive privilege of the cabin, the mas- 
ter not being allowed to take any passengers, at which trial the 
defendants insisted that under a charter-party so worded, it was 
the constant usage of trade, to allow the master to take out a few 
articles for private trade; his lordship suffered evidence to be given 
to prove this usage, observing, that although primd facie 9 the 
deed excluded this privilege, yet he thought the deed might be 


(«) Dobree and Others v. East India 
Company, 13 East, 290* 


s 2 


(e) See ante, s. 11* p. 239, 240. 
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explained by uniform and constant usage, the usage being a tacit 
exception *>ut of the deed (w). 

By a charter-party, the merchant covenanted to furnish a full 
cargo at Charles Town or New Orleans , at his option, for which 
freight was to be paid if the goods were shipped at New Orleans, 
for cotton, in round bales, 3d. per pound, and in square bales 
Sid. per pound ; and for rice, of which he was at liberty to load 
not more than one hundred and fifty tons, 81. 8a, per ton. The 
ship did not obtain a cargo at Charles Town, and was ordered to 
New Orleans. It was the established and uniform practice of the 
latter place, though not of Charles Town, to re-compress, by 
means of steam-engines, all cotton intended for exportation, unless 
the ship was unable to get a full cargo ; the merchant loaded the 
ship with cotton only, of which, if re-compressed, the ship would 
have contained one hundred and seventy tons above the cargo 
actually shipped. The quantity actually shipped was not a suffi- 
cient cargo, even of bales not re-compressed, and the merchant 
was held liable to pay the value of the freight of the additional 
one hundred and seventy tons, and without any allowance in 
respect of the lower rate of freight for rice. Rice, if laden, must 
have been put into the ship before cotton ; and therefore the mer- 
chant was considered to have elected to furnish an entire cargo of 
cotton (a?). 

17. But although the words of a charter-party may receive a 
liberal construction, yet the construction must not be inconsistent 
with their plain and obvious meaning. And therefore in the case 
of a charter-party, by which a ship was to sail from London to join 
convoy, and proceed from thence to Barcelona , and there deliver 
her cargo; and forty-one running days were to be allowed to wait 
at Portsmouth for convoy, and to discharge the cargo at Barce- 
lona, the said forty-one days to be accounted and commence at 
Portsmouth twenty-four * hours after her arrival there, and at Bar- 
celona the day the ship should be ready to deliver her cargo, and 


(w) Donaldson and Another v. Forster 
and Others, Guildhall Sittings, Mich. 
Term, 29 Geo. 3. Upon the evidence 
his Lordship thought the usage was 
proved, and eleven of the jurymen wished 
to find a verdict accordingly, but the 
twelfth insisting that he could not conform 
to the general opinion, as this was a posi- 
tive contract, a juror was withdrawn by 
consent, and no verdict pronounced in 


the cause. 

See the observations made by Lord 
Eldon, on the maxim of construing a 
mercantile instrument by usage, in the 
case of Anderson v. Pitcher, 2 Bos. & 
Pull. 164. And see 2 Ves. 331. 

(*) Benson v. Schneider, 7 Taunt. 272 ; 
1 Mo. 21, and see the cases cited in 
section 1 1 of this chapter, p. 239, 240. 
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for all the time beyond the forty-one days thirteen shillings per 
ton were to be allowed for demurrage ; Lord Kenyan held that 
the demurrage was only payable for delay beyond the forty-one 
days in waiting for convoy at Portsmouth and in discharging the 
cargo at Barcelona , and not for the delays which the ship had 
experienced in waiting for convoy at Falmouth to which place 
she was ordered to proceed from Portsmouth by the Admiral's 
secretary; and at Gibraltar-Bay , into which she sailed under 
the direction of one of the sloops appointed to convoy the fleet, 
the rest having been dispersed in a storm, and where she waited 
twelve days for convoy to proceed to Barcelona (y). 

It is probable that if the events, which took place in the course 
of this voyage, had been foreseen by the parties, the number of 
days would not have been confined, to waiting for convoy at Ports- 
mouth only, but would have been expressed to be for waiting for 
convoy generally ; but to have put such a construction upon this 
instrument, would have been to substitute other words for those, 
which the parties to it, had thought proper to use. And the reader 
will observe, that in this case there wfls not (nor indeed could 
have been) any general usage of trade applicable to the stipula- 
tion in question. 

18. When goods are put on board in pursuance of a charter- 
party, the master is to sign for them bills of lading to the effect men- 
tioned in the third chapter of this part, the charter-party being the 
instrument and evidence of the contract, for the conveyance, and 
the bill of lading the evidence of the shipping of the particular 
merchandize, to be conveyed in pursuance of the contract. But 
the master cannot be required to express in the bills of lading, a 
less rate of freight, than is mentioned in the charter-party. And 
in a case in which the agent of a merchant tendered at Jamaica a 
cargo of sugar, but insisted that the master should sign bills of 
lading for it at the rate of 10$. per hundred only, the rate men- 
tioned in the charter-party being 10$. 6 d. per hundred, and the 
master refused to receive the cargb on those terms, the merchant 
was held answerable on his covenant to load the ship, as he would 
have been if no cargo had been tendered (*). $ Where it was 
agreed by charter-party that the ship should be at the disposal 
and direction of the merchant ; that the master should receive a 
cargo at London , and proceed therewith to any port or ports in 


C y . ) Marshall v. De la Torre, 1 Esp. ( z ) Hyde v. Willis, 3 Camp. 202. 

N. P. C. 367. 




262 Contract of Affreightment , fyc. [part iv. 

Spain and Portugal , or either, as he should be ordered by the 
merchant, apd there deliver the cargo agreeably to the bills of lading 
that should have been signed for the same ; the merchant having 
loaded the ship for Lisbon , and the master signed bills of lading 
for delivery there, it was held that the merchant could not change 
the destination, and send the ship to Gibraltar, without giving up 
the bills of lading to the master, or at least offering a sufficient 
indemnity against any claims, that might be made upon him by 
the holder thereof (a). 

19. The performance of a contract under seal cannot, according 
to the law of England , be released by parol, or by a written instru- 
ment not under seal. The terms of such a charter-party may be 
explained by usage, but cannot be altered, nor can any terms be 
introduced so as to vary the nature of the original contract (6). 
And if by agreement of the parties, a new voyage be substituted 
for the voyage mentioned in the charter-party, and such voyage 
be performed, the owner cannot sue the merchant on the original 
instrument for the freight or demurrage (c), his remedy, if any, 
must be founded on the* subsequent agreement. But if such a 
contract be to take effect from a particular time, an agreement 
relating to an earlier period of time, will not be a variation or dis- 
pensation, and may be good and binding. Thus, where by a 
charter-party under seal, a ship was let at a certain rate per 
month, to commence and be computed from the day of her depar- 
ture from Gravesend , and was to take in her cargo at a port in 
the Channel, and sail therewith on the intended voyage, a subse- 
quent verbal agreement for loading the sliip'in the Thames , and 
commencing the payment from the day of her clearing out at the 
Custom-house, was held to be binding, and the merchant was 
compelled to pay for the interval between clearing out and sailing 
from Gravesend (rf). 

Where, in an action of assumpsit , it appeared, that by agree- 
ment of charter, lay days were to be reckoned from the 16th 
of December, for loading the ship at Cardiff, and proof was given 
that Pembroke was afterwards agreed to be substituted for Cardiff 
ft s the port of loading ; it was held, that the lay days must be 
reckoned from the 16th of December at Pembroke , as if the 
vessel had been at Cardiff (t?). 


(a) Davidson v. G Wynne, 14 East, (c) Thompson r. Brown, 7 Taunt. 656. 
381. (d) White r. Parkin, 12 East, 578. 

(b) Gibbon r. Young, 2 B. Mo. 224. (e) Jackson r. Galloway, 5 Bing. R. 71. 
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CHAPTER II. 

OF DEMURRAGE. 

1. In charter-parties, clauses are usually inserted, purporting 
that it is covenanted and agreed between the parties* that a spe- 
cified number of days shall be allowed for loading and unloading, 
and that it shall be lawful for the freighter to detain the vessel for 
those purposes, a further specified time , on payment of a daily 
sum. These clauses constitute a contract on the part of the 
freighter, that he will not detain the ship for those purposes beyond 
the two designated periods ; and if he does so detain her, he is 
liable to an action on the contract in the form adapted to the 
nature of the instrument. 

When goods are shipped on board a general ship, words are 
also often introduced into the margin of the bill of lading, im- 
porting that they must be taken out of the ship within a certain 
time, or that in default, a certain sum per diem should be paid 
for every day afterwards. 

§ The freighter, in the former case, and in the latter, the person 
who claims and receives the goods under the bill of lading , is 
liable to pay for every day beyond the term agreed upon, the sum 
specified in the charter-party or bill of lading. TJWs delay, and 
the payment agreed upon, for it, are called demurrage , and 
although, if a ship be improperly detained by the freighter 
or consignee of goods, the owner may have a special, action for 
the damage resulting to him from such detention; demurrage, 
properly so called, arises out of the terms of some contract thus 
expressly .entered into between .the shipowner and freighter, 
or thus stipulated in the bill of lading by the master or owners, 
and adopted (a) and assumed by the consignee. Accordingly, 
it has been held, that the master of a ship who has under- 
taken, by a bill of lading, to deliver goods to the consignee 
" on payment of freight,” cannot maintain an action against the 


(a) Harman v. Gandolphi, Holt’s N. P. 35, and Harman y. Mant, 4 Camp. 161. 
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consignee on an implied contract to pay demurrage (ft) ; an incon- 
venience which may be easily obviated by the insertion of a few 
words in the margin of the bill of lading, notifying that it is a con- 
dition of the contract to carry and deliver the goods ; that the con- 
signee shall clear them in a certain number of days, after the ship’s 
arrival, or pay so much per day for demurrage. § 

2. The word " days w used alone in a clause of demurrage for 
unlading in the river Thames , is said to be understood of work- 
ing days only, and not to comprehend Sundays or holidays by 
the usage among merchants in London (c), but it is much better 
to mention working or running days expressly, according to the 
intention of the parties. § These days, in the absence of express 
stipulation on the subject, are to be reckoned from the time of the 
ship’s arrival at the usual place of discharge in the port, and not 
at the port , although for the purposes of navigation some of her 
cargo nihy be discharged at the entrance (d). 

It is competent, however, for the parties to the contract, to fix 
a particular place for the discharge of the cargo, other than the 
usual place of discharge at the destined port, or to provide, with 
a view to probable contingencies, that the vessel should discharge 
at one place or another, according to circumstances, or as may 
seem best in the discretion of the master. In the former case, the 
lay days will, of course, run from the ship’s arrival at the place so 
fixed upon ; in the latter, they will run from the ship’s arrival at 
the place selected by the ^master, in the exercise of the discretion 
intrusted to him, although some part of the cargo may not 
be discharged there. 

The plaintiffs, owners of the ship Lusitania, (e) and the master, 
agreed with the defendants to convey a cargo to Oporto , and if the 
master should think it possible to enter the port without risk from 
the batteries, to discharge the cargo there ; but if not, the master 
bound himself to* proceed off the castle of the Foz , or to some 
other point near the bar, where the vessel could lay in safety, and 
there discharge into boats, which the freighters bound themselves 
to send alongside the vessel ; to be paid freight in full for the 


(b) Evans v. Foster, 1 B. & Ad. 118; 
prouncker v. Scott, 4 Taunt. 1 ; Jesson 
r. Solly, 4 Taunt. 52. 

(c) Cochran r. Retbergh, 3 Esp. Rep. 
121 . 


(d) Brereton v. Chapman, 7 Bing. 539. 

(e) Gibbons r. Buisson, 1 Bing. N. 
C. 283. See also Bailey v. Be Arroy- 
ave t 7 Ad. & Ell. 919, and Jackson v. 
Galloway, ante, p. 262. 
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voyage the sum of 475/. ; or if the vessel could enter Oporto , dis- 
charge and reload there, then in lieu thereof, the sum of 300/. 
Twenty-five working days to be allowed the said merchants for 
unloading the cargo, lay day9 to commence when the ship was off 
the castle of the Foz 9 or other point where she was to be discharged , 
continue whilst there, cease if blown of!* the coast by stress of 
weather, and recommence when again at anchor at her station ; 
4/. per day demurrage for every day over and above the said lay 
days. 

The ship sailed from London on the voyage mentioned in the 
charter-party, and arrived off the harbour of Oporto on the 3rd of 
June . . The harbour of Oporto is about two or three miles up the 
river Douro . When the ship so arrived, the Miguelites were in 
possession of batteries on each side of the entrance of that river, 
and it was not possible for her to enter the port, without great risk 
and danger- She was accordingly brought up in the roads, off 
the castle of the Foz 9 just beyond the range of the Miguelite 
batteries. The ship remained at anchor in the roads, and deli- 
vered part of the cargo from time to ^jme, as it was sent for by 
the consignee, until the 14th of August 9 when strong winds and 
squally weather obliged the captain to slip his cable, for the pre- 
servation of the ship. He brought her up again to the same 
anchorage on the next morning, and remained there until the 
18th of August , when, having sustained some damage from the 
impact of another ship, he, to avoid further danger, stood out to 
sea, with about one-eighth of her cargo undischarged. The gale 
continuing, the Lusitania could not return to her former anchor- 
age until the 25th of August . The Miguelites had then aban- 
doned the batteries, and the river was open ; but there was not 
sufficient wind and tide to enable the ship to cross the bar. The 
next day, the Lusitania went up the river, and came to anchor in 
the harbour of Oporto 3 where the residue of the cargo was deli- 
vered to the order of the consignee. 

On these facts it was contended for the defendants, that the 
port of discharge was Oporto , and that the lay days must com- 
mence from the time of her arrival there. The plaintiffs claimed 
demurrage from the expiration of twenty-five days after the arrival 
of the ship off the castle of the Foz t where as they urged she 
was substantially discharged. “ It is contended,” said Chief Jus- 
tice Tindal 9 “ that the vessel was to discharge at Oporto , and 
that the lay days were not to commence till she was at the place 
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of discharge, but they are not so limited by the language of the 
charter-party, for they are to commence at the castle of the Foz 
or other point where the vessel is to be discharged : to cease if 
the vessel be blown off the coast, and commence again on her 
regaining her station.” $ 

3. When a ship is detained beyond the time thu? limited and 
ascertained, the daily rate of demurrage mentioned in the charter- 
party or bill of lading, will in general be the measure of the da- 
mages to be paid, but it is not the absolute or necessary measure ; 
more or less may be payable as justice may require, regard being 
had to the expense and loss incurred by the owner, and the 
amount must be settled by a jury if the parties disagree (/). And 
when the time is thus expressly ascertained and limited by the 
terms of the contract, the merchant will be liable to an action for 
damages if the thing be not done within the time ; for he has en- 
gaged that it shall be done. In the language of Lord Ellen - 
borough , “ the merchant is the adventurer who chalks out the 
voyage, and is to furnish, at all events, die subject matter out of 
which the freight is to .accrue” ( g ). If the merchant is the 
' author of the delay, by which expenses are occasioned, those 
expenses will fall upon him ; ( h ) and if he covenant to do a 
particular act which it becomes impracticable for him to do, he 
must answer for his default, unless the act be, or become, contrary 
to the law of his country. 

§ The case of Randall v. Lynch ( [i ), is a leading case upon this 
point. It was an action on a charter-party, for a voyage to 
Lanceretto and back to London , in which it ft as covenanted that 
the vessel, after taking in her lading, should proceed direct to the 
port of London , and upon arrival at the London Docks, and after 
regular report at the Custom-house, should discharge the said 
cargo, and there end and complete the voyage ; that forty days 
should be allowed «for unloading, loading, and again unloading the 
cargo ; and that the freighter might further detain the vessel at 
his option for ten working days, upon paying 51. per day demur- 
rage. The breach alleged was, that the freighter had detained 
the vessel in the London Docks for thirty-five days beyond the 
ten days last mentioned. The defence was, in a narrative of the 


( f) Moorsoxn v. Bell, 2 Camp. 616. Adm, Rep. 382. 

( 9) Barker t>. Hodgson, 3 M. &£. 267. (;) 2 Campb. 366, and 12 East, 179. 

(A) The Angerona, Marks, 1 Dods. 
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circumstances of the case. It appeared, that the ship arrived from 
Lanceretto in the London Docks on the I Oth of August in the 
year the action was brought, and was reported next day at the 
Custom-house. The forty days stipulated in the charter-party 
for unloading the outward cargo, and loading and unloading the 
homeward cargo, expired on the 22nd of August , but on account 
of the crowded state of the docks, her discharge could not then be 
begun, and it was not finally completed till the 6th of October , 
being about thirty-one days after the expiration of the ten days 
during which time she might be kept on demurrage at 51. per 
day. Under these circumstances, it was contended by the coun- 
sel for the defendant, that this delay was not in any degree to be 
imputed to him, but to circumstances over which he had no con- 
trol ; and, therefore, that he could not be liable where there was 
neither wilfulness nor negligence. But Lord Ellenborough held, 
that the detention of the ship, arising from the inability of the 
London Dock Company to discharge her, was, in point of law, 
imputable to the freighter ; that the person who hires a vessel 
must be considered as detaining her, if |t the end of the stipulated 
time, he does not restore her to the owner. “ He is responsible 
for all the various vicissitudes which may prevent him from so 
doing. While the goods remained on board the vessel in the 
London Docks, it was impossible for the plaintiff to make any use 
of her ; and to all intents and purposes, she was there detained 
by the defendant. When she was brought into the docks, all had 
been done which depended upon the plaintiff, and the Dock Com- 
pany were the defendant’s agents for her delivery. The defend- 
ant was as much responsible for a delay arising from the want of 
a berth, as if it had arisen from tempestuous weather, or any other 
cause.* 9 

In the case of Leer v. Yates 9 (k) a general ship took brandies on 
board under bills of lading, which allowed twenty lay days for 
the delivery of the goods in London , and stipulated for 4 /. per 
day demurrage afterwards. Certain of the consignees choosing 
to have their goods bonded, the vessel could not make her delivery 
at the London Docks until forty-six days after the twenty days ; 
and some of the goods which were undermost could not, though 
demanded, be taken out, till the upper tiers were cleared. The 


(k) 3 Taunt. 387 ; Struck v. Tenant, Trinity Term, 1806. 
Coram Mansfield, C. J. Guildhall, after 
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Court of Common Pleas, notwithstanding, decided that each of 
these consignees was liable on a general count for demurrage to 
pay the 4 1. per day for the forty-six days. Chief Justice Mans- 
field said, u I was struck with the argument that it was not the 
fault of the defendant, but the fault of the plaintiff himself that 
these goods could not be got out, until other goods .which lay 
above them were delivered. But it is not, in truth, the fault either 
of the plaintiff or the defendant, that the goods could not be taken 
out* There can only be so many goods on the top of the vessel 
as the proper stowage of the goods will allow ; therefore, all the 
others must be at the bottom, and as this is a general ship, and the 
goods do not all belong to the same consignee, the goods of some 
of the consignees must be undermost. If this argument would 
avail, therefore, that the captain was not entitled to demurrage 
for the goods which were not uppermost, it would restrain the 
contract *for demurrage to the few persons whose goods were at 
top ; but that construction would be contrary to the positive con- 
tract, for it is impossible to get out of the words of this bill of 
lading/* 

A general ship (i) took some silks on board to carry from Rot- 
terdam to London on defendant’s account, and upon the margin of 
the bill of lading, which he accepted, was written, “ the consignee 
to clear the goods in fourteen running days after her arrival in 
port, or to pay 4 1. per diem for demurrage.” The defendant 
applied for and was ready to receive his goods within the running 
days, but being undermost in the vessel, the delivery thereof could 
not be made until some days afterwards. M The consignee,” said 
Chief Justice Gibbs , u by taking to the goods, contracts with the 
owners of the vessel to perform the terms upon which they have 
undertaken to convey and deliver them. Those terms are expressed 

■■■ — » — — ■ 

(/) Hannan ». Gandolphi, Holt. N. P. be got at as is specified in' the contract, 
35. But see the cases of Rogers v. but to a reasonable time to be determined 

Hunter, 2 C, & P. 601 ; Dobson v. according to the circumstances. In the 

Droop, 4 C. A P. 112. In the former, latter case Lord Tenterden directed the 

Lord Tenterden held, that if the merchant jury that the defendant (the consignee) 
be prevented from discharging within the was not liable for demurrage unless he 

stipulated running days by reason of other suffered the goods to remain on board 

goods being placed above his, he must, after the time stipulated for, when he 
when that obstruction is removed, dis- might have got them sooner. And see a 
charge with reasonable diligence — that more full report of Lord Tenterden*s ob- 

he was not entitled at all events to the servations in those cases at p. 275, 276. 

same number of days after the goods can 
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in the bill of lading, and the defendants, by claiming and receiving 
the silks under the bill of lading, have acceded to those terms. 
Each consignee undertakes to clear away his goods in a certain 
time ; and, although by the default of others he is prevented from 
so doing, he is liable to pay demurrage by the terms of the con- 
tract, unless the delay be occasioned by the fault of the captain 
or his crew.” 

In conformity with these decisions, it has been determined, 
that delay in loading a vessel beyond her running days, occasioned 
by frost ( rri ), or by the prohibition of a foreign government to 
export the stipulated cargo (re), or by Custom-house regulations or 
restraints (o), or by the unlawful seizure of some part of the cargo 
by Custom-house officers (p), or by a prohibition of intercourse 
with the shore, on account of an infectious disease, are all mis- 
fortunes and casualties which fall upon the freighter (< q ). He 
might have protected himself by express stipulation — he might 
have limited his engagement to pay demurrage to cases of wilful or 
negligent detention, — for delays occasioned by the wrongful act of 
others, he has his remedy against them but unless they be caused 
by the ship-owner himself, the freighter or consignee must pay 
demurrage according to his contract. 

It is no answer to this claim, for the consignee to allege, that 
he did not receive notice of the arrival of the ship, within the time 
stipulated by the bill of lading, for the discharge of the cargo, 
for it is his duty to inquire for and watch the ship’s arrival, or 
that he did not receive the bill of lading in time, and the master 
insisted on its beingproduced, or on an indemnity (r), for the master 
had a right so to insist (*) for his own protection ; but if the delay 
was occasioned by the neglect, or even the inability, from unavoid- 
able accident, of the owner, to obtain the necessary clearances for 
sailing, (which it is his duty to obtain,) then he and not the 
freighter, is the cause of the delay, and must bear the loss result- 
ing from it (l), unless indeed he omitted to apply for them at the 
request of the freighter or consignee (w). 

4. For the eventual hardship or unprofitableness of the engage- 


(m) Barrett v. Dutton,|4 Campb. 333. (r) Harman v, Clarke, 4 Campb, 153; 

(*) Blight v. Page, 3 B. & P. 295. * Harman v. Mant, 4 Campb. 234. 

(o) Hill v. Idle, 4 Camp. 137. («) Jesson v. Solly, 4 Taunt. 52. 

ip) Bessy v. Evans, 4 Campb. 131. (*) Barret v Dutton, 4 Camp. 333. 

(y) Barker e. Hodgson, 3 M. fit S.267. (u) Furnell v, Thomas, 5 Bing. 188. 
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tnent into which the merchant or freighter has entered, he has 
himself alone, to blame ; the law in all these cases does no more 
than enforce it* He might have bound himself by terms less strin- 
gent, and capable of a more liberal interpretation in his favour, 
or by avoiding all express stipulations on the subject, he might 
have allowed the law, in case of dispute, to determine, with refer- 
ence to the course of the particular trade, or the usages of the 
particular port, what would, under all the circumstances of the case 
be reasonable and just 

Thus, where in a charter-party it was covenanted that the 
freighter, the defendant, should unload the ship within the 
usual and accustomed timet it appeared that the ship Margaret 
entered the London Docks with her homeward cargo, on the 
25th of August , and was reported the following day; on the 
31st of the same month, her cargo, consisting of wines, was 
bonded By the defendant, and he was ready to have received it, 
if it could have been unloaded, but on account of the crowded 
state of the London Docks at this time, the ship could not get 
a berth till the 20th of October , and was not fully discharged 
till the 26th of that month. If the duties had been immediately 
paid upon the wines, they might have been landed in a much 
shorter time; but the superintendent of the London Docks 
said, he had never, since the bonding system was introduced, 
known a cargo of wines brought by a ship so large as the Mar- 
garet landed and delivered; but that such cargoes had always 
been bonded. It was contended that the duties ought to have 
been immediately paid, that the freighter was liable for the deten- 
tion of the ship, beyond the time when she might have been dis- 
charged, and the case of Randall v. Lynch was cited as an au- 
thority for that position. But Lord Ellenborough said, 4t In that 
case a specific period of forty days had been fixed by the charter- 
party for loading and unloading the cargo. The stipulation in 
the present case is, that the freighter shall be allowed the usual 
and customary time to unload the ship in her port of discharge. 
The question, therefore, is, what is the usual and customary time 
for a ship to unload a cargo of wines in the port of London ? 
The answer seems to be, when the ship gets a berth by rotation, 
and the wines can be discharge;! into the bonded warehouses. 
The wines might have been bonded sooner by an immediate pay- 
ment of the duties; but since the bonding system was introduced, 
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this has ceased to be the usual and customary mode of unloading 
a cargo” (t>). 

Thus, again, in the case of Burmester v. Hodson ( w), the defen- 
dant was the consignee of a cargo of brandy from Charente to 
London , by the ship Athalia , of which the plaintiff was the 
master. The bill of lading contained no stipulation for demur- 
rage or for unloading the brandy in any specified time. The ship 
entered the London Docks on the 19th of August 1809, but as 
the Docks were extremely crowded, and the brandy was to be 
bonded, she was not able to begin to unload until the 11th of 
October , and did not discharge the whole of her cargo until the 
19th of the same month, making a period of sixty-three days from 
the time she entered. Evidence was given of an invariable prac- 
tice to bond cargoes, and that when the Docks were not over 
crowded, twenty or twenty-three days were a sufficient space of 
time for unloading. The plaintiff insisted that he was entitled to 
a compensation in the nature of demurrage, from the time the 
ship might have been unloaded, till she was completely discharged. 

But Mansfield , C. J., said, “ This case cannot be distinguished, 
from Rogers v. Forrester . Here, the law could only raise an im- 
plied promise to do what was there stipulated for by an express 
covenant, namely, to discharge the ship in the usual and customary 
time, for unloading such a cargo. That has been rightly held to 
be the time within which a vessel can be unloaded in her turn 
into the bonded warehouses. Such time has not been exceeded 
by the defendant. If the brandies were to be bonded, they could 
not be unloaded sooner, and the defendant seems to have been as 
anxious to receive, as the plaintiff was to deliver them.” § 

5. No demurrage can be claimed in case of the hostile detention 
of the ship, or what is equivalent to it, the hostile occupation of 
the intended port, or in case of accidents by winds and sea, even 
although after such delay it may be found expedient entirely to 
abandon the voyage, and thereby the whole employment of the 
ship becomes unprofitable (a). 

The payment of demwrage 9 stipulated to be made while a 
ship is waiting for convoy , ceases as soon as the convoy is ready 
to depart; and such payment stipulated to be made while a ship is 
waiting to receive a cargo , ceases, when the ship is fully laden. 


(») Kogcrs r. Forrester, 2 Camp. 483, 
(•) 2 Campb. 488. 


(x) Liddard a. Lopes, 10 East, 520) 
Holt on Shipping, 337. 
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and the necessary clearances are obtained, although the ship may 
in either ca$e happen to be further detained by adverse winds or 
tempestuous weather. And if the ship has once set sail and 
departed, but is afterwards driven back into port, the claim of 
demurrage is not thereby revived. This appears by the two 
following authorities : — 

First, as to waiting for convoy. Two ships, the Swallow gal- 
ley and the Beak galley, were hired by charter-party, for a voyage 
from Leghorn to several ports in the Mediterranean , and from 
thence to London , and it was stipulated, that after receiving their 
cargo at the ports in the Mediterranean , they should sail directly 
for Gibraltar , and there remain until some convoy should then 
next present from thence, bound either for Lisbon or England , 
and sail with such convoy either for Lisbon or London , and if 
the convoy should not proceed directly for England , should remain 
at Lisbon*mi\\ some convoy should present from thence for England, 
and then sail with such convoy ; and if the convoy should not go 
into the Downs , then they should wait at the first port they 
should make in England* for convoy from thence to the Downs ; 
and the merchants covenanted to pay in London , 6/. per day for 
the Swallow , and 71. per day for the Beak , for each day that they 
should wait for convoy at Gibraltar , Lisbon , or elsewhere, during 
the voyage, above the space of twenty days in the whole, during 
which twenty days they were to lie at the charge of the com- 
manders. The ships having received their lading, sailed for 
Gibraltar, and arrived there on the 11th of March 1708. On 
the 25th of September , Sir John Leake passed by Gibraltar , but 
refused to take them under his convoy, having appointed Captain 
Moody for that purpose. On the 27th of September , Captain 
Moody arrived at Gibraltar , and staid there till the 6th of Octo- 
ber, on which day the ships, after having waited one hundred and 
forty-eight days, sailed with him for Lisbon, arrived there with 
him on the 16th of the same month, and staid with him there till 
the 14th of November, and thea sailed with him for England, and 
arrived with him at Falmouth on the 2nd of December ; and there 
the two ships waited till the 17th of January, when they sailed 
from thence and joined Captain Moody at Plymouth, he having 
previously left Falmouth, and put into Plymouth, and sailed with 
him to the Downs, and ultimately arrived in safety at London. 
Part of the delay of the two ships at Falmouth, and of Captain 
Moody at Plymouth* was occasioned by tempestuous weather. 
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The masters claimed demurrage for the whole period of the seve- 
ral detentions after the first twenty days. The merchants insisted 
that nothing was due for the time they waited after Captain 
Moody joined them ; and indeed at first insisted, that they ought 
to have sailed with Sir John Leake , but this was held to have 
been impossible. The Lord Chancellor Cowper declared, that de- 
murrage was payable both during the time that the ships waited 
for the arrival of convoy, and during the time that the convoy was 
not ready to sail ; for if the convoy was not ready or able to sail 
at any time when the ships were both able and ready, the staying 
of the ships for the convoy was the same thing as if no convoy 
was near at hand; but that no demurrage ought to be allowed 
while the ships and their convoy staid for want of wind, or were 
detained by contrary winds ; and upon this principle it was ulti- 
mately decided by the Lord Chancellor (r), and afterwards by the 
House of Lords upon appeal ($), that demurrage should not be 
paid for such portion of the detention at Falmouth , as was thought 
properly attributable to the weather, but that it should be paid 
for all the rest of the time that the shif>s had waited there, and 
for the whole period of their stay at Lisbon and Gibraltar , after 
the expiration of the first twenty days. 

Secondly, as to waiting for a cargo . Jamieson 8$ Co. 9 mer- 
chants at Leith , having contracted with Atkins Co., merchants 
at St. Petersburghy for a quantity of tallow, which, as the latter 
represented, would be ready for delivery in the beginning of 
August , sent the ship Belly whereof John Lawrie was owner, and 
one Anderson master, to Cronstadt 9 under the following letter of 
instructions delivered to the master, which was the only evidence 
of the contract between the parties : — tf You will on your arrival 
at St. Petersburg h 9 deliver our inclosed letter to Messrs . Atkins , 
E. Rig ail $ Co. 9 to whom we address your ship the Bell. They 
will ship one hundred tons of tallow, and get you what deals and 
battens you may want to fill up your ship. You have a pro- 
visional order to Messrs. G. Scougal ^ Co. for forty tons of iron 
to Messrs . S. $ JR. Anderson ; if they cannot ship it in time, 
you may apply to Messrs. Hill 9 Cazalett $ Co. 9 to whom you 


(r) Lannoy and Another v. Werry and Lords, was in tho number of days, for 
Another, 2 Bro. P. C. 60. which demurrage should be paid at Fal- 

(*) The only alteration of the Chan- mouth. 
cellor*s decree made in the House of 


T 
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have a letter ; failing them, you may make inquiry through the 
factory, and if you can’t get any, you’ll directly load without it. 
Observe , you must get clear and sail before the 1 st September , N* 
iS>., as the premiums of insurance advance greatly after that date. 
About this we wrote particularly to Messrs . Atkins , E. Rigail $ 
Co, 9 and we hope they will attend to it. We have no objection 
to your taking any goods on freight to the extent of fifty or sixty 
tons, but the ship must not be detained for them; and with 
respect to deals, you will be at great pains in wracking them.” 

The ship arrived at the port of destination on the 22nd of July 
1787, and the master applied to Atkins $ Co . according to the 
instructions. They informed him that the tallow, which was to 
come by water from the interior of the country, could not be 
expected till towards the end of August; and, in fact, on account 
of the dryness of the season, which retarded the inland navigation, 
it did got arrive at St . Petersburg h till October , and was not 
shipped till near the end of that month. The master made a 
protest against the merchants for not loading the ship by the 1st 
of September , but waited for the tallow by the directions of Atkins 
$ Co ., and, as it seemed,* under an opinion that he was bound to 
do so. The lading was completed, and the ship’s clearances 
obtained on the 28th of October , and the ship, having waited a 
few days for a wind, sailed out of the mole of Cronstadt , but soon 
meeting with adverse winds and frost, was forced to return to 
Cronstadt , and was there frozen up, and remained until the 11th 
of May . The winter began earlier than usual. Upon the arrival of 
the ship and delivery of the cargo at Leith , the owner claimed of 
Jamieson % Co . freight at the usual rate for the voyage ; demur- 
rage from the 1st of September till the 1 1th of May , and an indem- 
nification against a claim made upon him by another merchant 
for whom he had shipped some flax soon after the arrival of the 
vessel at Cronstadt , for damages occasioned by the delay in bring- 
ing the flax to Leith . 

The case was litigated in several courts in Scotland , and was at 
last brought by appeal to the British House of Lords. It was 
admitted on both sides, that the master might by law have returned 
empty, or have obtained another cargo after the 1st of September , 
but the owner of the ship contended, that as the master had waited 
at the request of the correspondents of Jamieson § Co ., they were 
answerable for all the damage arising from that delay. 

The House of Lords decided that Jamieson Sf Co . should pay 
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only the usual freight, and a compensation in the nature of de- 
murrage for the period between the 1st of September and the 29th 
of October (t). This decision was conformable to one of the 
determinations which had taken place in Scotland , and also to 
the usage of trade, as represented by several merchants in Lon- 
don , who had been examined in the cause, and who deposed that 
the claim of demurrage ceased as soon as a ship is cleared out and 
ready for sailing. 

By a charter-party, {he owner covenanted that the ship should 
take a cargo at a port, and proceed with the first convoy that 
should sail for England fourteen working days after she was ready 
to load, and the merchant covenanted to load and dispatch her 
within fourteen days after notice that she was ready to load, 
with liberty, however, to detain her fifteen running days after 
the expiration of the fourteen, paying four guineas per day de- 
murrage. The first convoy sailed after the fourteen days were 
expired, but before the termination of the additional fifteen days. 
No other convoy sailed until nearly two months after the first. 
Under these circumstances, the owner sued the merchant for the 
demurrage, and also for compensation for the detention of the 
vessel beyond the fifteen days ; but it was held that the merchant 
was not liable for the latter, and that the parties were in the same 
condition at the end of the fifteen days, as they would otherwise 
have been in, at the end of the fourteen days (m). 

§ 6. The decision in Leer v. Yates , and the cases which followed 
upon it, have been the subject of much doubt and controversy 
among merchants and lawyers. That the consignee of goods 
brought by a general ship, should be liable for the delay of those 
for whose diligence he has not stipulated — over whom he has no 
control — between whom and himself there is no connection, but 
that, which the contract of the shipowner with them has created, 
does certainly appear a case of peculiar hardship. Why should one 
man pay for the neglect of another ? Because, it is answered, he 
has contracted to do so. But the question is, whether it be not a 
condition of the contract, into which he has entered to clear the 
goods within the time specified in the charter-party or bill of 


( t ) Jamieson and Others v. Laurie, p. 472, 2nd edit, 
decided in the House of Lords 10th No- (u) Connor v. Smythe, 5 Taunt. 654 ; 
vember, 1796. Reported 6 Bro. P. C. 1 Mars. 276. 

t it 
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lading, that the master should be ready to deliver them, and 
whether that condition can be considered as performed, while the 
goods, without any fault of the merchant, continue inaccessible. 

Lord Tenterden , in a recent case (v) 9 adverting to these deci- 
sions, expressed himself as follows : — “ I have great difficulty in 
saying, that when the consignee has had no opportunity of taking 
his goods within the time stipulated, he is bound by the contract 
to pay for not doing so ; he cannot , I think in that case 9 be said 
to detain the vessel l On the other hand, I do not agree to the 
proposition on the part of the defendant, that he has necessarily 
the stipulated time, to be computed from the period when the 
discharge of his own goods can be commenced ; I think after that 
period he must use reasonable dispatch. The true principle 
seems to be this : If the goods of the particular consignee are not 
ready for discharge at the time of the ship’s arrival, he must have 
a reasonable time for removing them after they are so ; if in such 
a case using reasonable dispatch, he cannot clear them within the 
stipulated period from the ship's being ready to discharge her 
cargo generally, he will not be liable for demurrage till the ex- 
piration of such a reasonable time ; but when it is expired, he 
will be liable, though the stipulated period, if computed from the 
time when the discharge of his own goods could have commenced, 
is not at an end.” 

In a subsequent case. Lord Tenterden said, " I am certainly of 
opinion, that if a consignee cannot get his goods, because some 
other person’s goods prevent him, he is not liable for the delay of 
the vessel ” (w). 

As, however, the decisions thus questioned, are still referred to 
in the works of writers of great experience (a?) for the rule of mer- 
cantile practice, it has been thought advisable to submit them to 
the attention of the reader. § 


O) Rogers v. Hunter, I Mo. & M. 63. 
(«?) Dobson v. Droop, 1 Mo. & M. 
441. 

(x) See Macculloch’s Dictionary of 
Commerce, tit. Demurrage. See also a 


“ Treatise on the Office and Practice of 
a Notary of England, and on the Law 
Merchant,” by Richard Brooke, Solicitor 
and Notary. Saunders and Benning, 
(1839) p. 162. 
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CHAPTER III. 

OF THE CONTRACT FOR CONVEYANCE OF MERCHANDIZE IN A 

GENERAL SHIP. 

1. The contract for the conveyance of merchandize in a general 
ship, is that, by which the master and owners of a ship, destined 
on a particular voyage, engage separately with various merchants 
unconnected with each other, to convey their respective goods to 
the place of the ship’s destination. It has been already shown (a) 
that this contract, although usually made personally with the mas- 
ter, and not with the owners, is considered in law to be made with 
them also, and that both he and they are separately bound to the 
performance of it. 

When a ship is intended to be thus employed, it is usual in 
London , and other places, to give notice of the intention, by printed 
papers and cards, mentioning the name and destination of the 
ship; her burthen and sometimes her force ; and sometimes ex- 
pressing also that the ship is to sail with convoy, or with the first 
convoy for the voyage, or other matters relating thereto. At a 
trial at nisi prius , ifi the 40 Geo. 3, it was said by the jury, that 
among merchants this expression was understood to be an assur- 
ance or warranty to the merchant, who laded goods in pursuance 
of the advertisement, and to become a part of the contract with 
him, although not afterwards contained in the bill of lading (6). 

This dictum, where convoy is not mentioned in the bill of 
lading, must be considered as very doubtful. In an action after- 
wards brought by a person who had shipped goods on board a 
general ship, for Grenada , against the owner, for having sailed 
without convoy, in consequence of which he had lost the benefit 


(а) Ante, part 2, chap. 2. 

(б) The case here referred to was pro- 
bably the case of Rinquist v. Ditchell, 
3 Esp. 64. It is stated in the report 
that the bills of lading contained a war- 


ranty to sail with convoy, but that ap. 
pears from the observations of Gibbs, Oh. 
J., in Sanderson v. B usher, after cited to 
fie an error. 
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of an insurance which he had effected, the ship having been cap- 
tured on tlie voyage ; it appeared at the trial that the ship had 
been put up or advertised “ to sail with convoy;’* but that the bill 
of lading made no mention of convoy; that it was in fact intended 
that the ship should sail with convoy, but that she was blown out 
of the j Downs in a gale of wind, and the master then intended to 
go into Falmouth , to wait for the convoy ; but being prevented 
from doing so by the appearance of a French privateer, by which 
he was chased, he made sail for Grenada , and was afterwards 
taken. 

At the trial the defendant obtained a verdict ; the Court was 
afterwards moved to grant a new trial, and the case was argued at 
some length. A new trial was granted, in order that the Court 
might receive further information ; and the attention of the coun- 
sel was directed to the following points: Whether the concise 
expression, u to sail with convoy,” meant any thing more than 
that the ship was intended to sail with convoy ; or could be con- 
strued as a warranty that the ship should sail with convoy, in the 
strict sense of the word warranty ; what was the effect of the bill 
of lading, which made no mention of convoy ; what was the effect 
of the endeavours used by the master to sail with convoy, and of 
the circumstances by which he had been prevented from doing so. 
The cause was not taken down to a second trial (c). 

In a subsequent case, before Lord Chief Justice Gibbs , at nisi 
prius , where the bill of lading expressed that the ship was bound 
for London with convoy, that very learned judge held that the bill 
of lading amounted to an undertaking that\he ship should sail 
with convoy (d). And in a similar case that occurred before Lord 
Ellcnborough , at nisi prius , the point was not contested. The 
defendant, however, succeeded on the ground that his not sailing 
with the convoy arose from the fault of the shipper (e). 

But if a general ship be advertised for a particular voyage, if 
that be altered, the owner is bound to give specific notice of the 
alteration to all persons who afterwards ship goods on board the 
vessel ; and he is otherwise answerable for the loss which they 
sustain, by supposing that the destination of the vessel remains 
unaltered (/)• 

(e) Snell v. Marry at t, in K. B. 48 (e) Magalhaensv: Busher,4 Cambp.54. 

Geo. 3. (/) Per Gibbs, Cb. J., in Peel r. 

(d) Saundcrson v. Busher, 4 Cambp. Price, 4 Campb. 243. 

54, in note. 
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2. When goods are sent on board the ship, the master or per- 
son on board acting for him, usually gives a receipt for. them, and 
the master afterwards signs and delivers to the merchant, some- 
times two, and sometimes three, parts of a bill of lading, of which 
the merchant commonly sends one or two to his agent, factor, or 
other person, to whom the goods are to be delivered at the place 
of destination, that is, one on board the ship with the goods, 
another by the post or other conveyance ; and one he retains for 
his own security: The master should also take care to have 
another part for his own use. The master must make out his 
bill of lading, according to the direction of the shipper of the 
goods, or the holder of the receipt given on the shipment, for the 
shipper has a right to name the consignee to be mentioned in the 
bill of lading, even although it may not be expressed in the receipt 
that the goods are shipped for his account, this being tacitly un- 
derstood ; and if the master signs a bill of lading for delivery to 
another person, and delivers accordingly, he may be answerable 
to the shipper for the value of the goods (g). 

OLD FORM OF A BILL OF LADING. 

I. W. 1 Shipped, by the grace of God, in good order, by 
No. 1 . a 20. / A. B. merchant, in and upon the good ship called the 
John and Jane , whereof C. J). is master, now riding 
at anchor in the river of Thames , and bound for Jiar- 
celona in Spain , twenty bales, containing one hundred 
pieces of broad cloth, marked and numbered as per 
margin ; ^and are to be delivered in the like good 
order and condition at Barcelona aforesaid (the dan- 
gers of the seas excepted ,) unto E . F. merchant there, 
or to his assigns, he or they paying for the said goods 
per piece freight, with primage and average 
accustomed. In Witness whereof, the master or 
purser of the said ship hath affirmed to three bills of 
lading of this tenor and date, one of which bills being 
accomplished, the other two to stand void. And so 
God send the good ship to her designed port in 
safety. 

Dated at London , the day of 


(ff) Craven and Another r. Ryder, 6 Taunt. 433, and 2 Marsh. 127. 
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The terms of this exception were altered some years ago, in 
consequence of an alarm taken by the shipowners, at the decision 
of a cause, that will be mentioned in a subsequent chapter (A) ; 
and of late the exception is usually made in the following words ; 
(“ The act of God, the King's enemies, fire , and all and every 
other dangers and accidents of the seas, rivers , and navigation , of 
whatever nature and kind soever , excepted”) But in the case of 
ships homeward bound from the West India islands, which send 
their boats to fetch the cargo from the shore, there is introduced 
a saving out of this exception " of risk of boats, so far as ships 
are liable thereto.” And in that case the whole clause is as fol- 
lows : “ T*he act of God, the King's enemies, fire, and all and 
every other dangers and accidents of the seas, rivers, and naviga- 
tion of whatever nature and kind soever, save risk of boats , so far 
as ships are liable thereto, excepted but these additional words 
are probably redundant ; they do not make the owner liable for a 
loss in boats, to which he would not be liable in the ship, where 
boats are customarily used (i). Other clauses may be introduced, 
either to take away the responsibility of the master and owners in 
cases for which they would otherwise be responsible, or to give 
to them or to the shippers an advantage to which they would not 
otherwise be entitled. Instances of this kind, providing for a 
payment iri the nature of demurrage, have been already noticed ( /). 

Ill the above-mentioned form of a bill of lading the name of a 
consignee is mentioned, but sometimes the shipper or consignor 
is himself named as consignee, and the engagement is expressly 
to deliver to him or his assigns ; and sometimes no person is named 
as consignee, but the terms of the instrument are, “ To be deli- 
vered, unto order, or assigfis,” which words 

are generally understood to import an engagement on the part of 
the master to deliver the goods to the person, to whom the ship- 
per or consignor shall order the delivery, or to the assignee of 
such person. This subject will be further considered in a subse- 
quent chapter (A). 


(A) Smith v. Shepherd, post, chap. 5 
of this part, sect. 1. 

( «) See the case of Johnson v. Benson, 
4 B, Moore, 90, and chap. 5 of this part. 

(J) See Hannan v. Clarke and Others ; 
Same v. Mant and Others,* 4 Campb. p. 
159 and 101 ; Leer v. Yates, 3 Taunt. 


387 ; and see before p. 270 ; Jcsson v. 
Solly, 4 Taunt. 52; Brouncker v. Scott, 4 
Taunt. 1 ; Evans v. Foster, 1 B. & Ad. 
118. 

(A) Chap. 10 of this part. Of Stoppage 
in Transitu. 
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§ 3. The bill of lading is the written acknowledgment of the 
master that he has received the goods from the shipper* to be con- 
veyed on the terms therein expressed to their destination, and 
there delivered to the parties therein designated. The master, 
therefore, should be careful not to sign bills of lading until the 
goods are actually delivered to him, nor to permit the insertion of 
statements in the bill of lading at variance with the fact. By so 
doing he may bind his owners, and become himself responsible 
to them, and to other parties. 

In the case of Howard and others v. Tucker (l) 9 goods were 
shipped in India for London 9 on account of Wylie . The bill of 
lading was forwarded to him, and he indorsed it over for value. 
The goods were stated in the bill of lading, which was signed by 
the master, to be “ shipped on board the Bussorah Merchant 9 in 
the river Ilooghly 9 for London 9 by 72. Charlton 9 on Wylie's 
account and risk, unto shipper’s order, or to his assigns, he or 
they paying freight for the said goods, being paid inBengal 9 with 
primage and average accustomed.” The freight had, in fact, not 
been paid in Bengal . The captain had signed the bill of lading 
in that country, at the desire of Charlton 9 the shipper, and on the 
understanding that he meant to pay the freight before the ship 
sailed, but which he had not done. The Court held, that the 
owners having given a bill of lading, by which freight appeared 
to have been paid before the ship’s departure from India , were 
estopped, as against the assignee of such bill, from claiming 
freight when the vessel arrived; and Lord Tenterden said, “ The 
captain might be answerable to his principals for having signed 
an instrument which contained an incorrect statement ; yet that 
third persons who took the bill of lading, on the faith of such 
statement, for a value to which they might otherwise have thought 
it inadequate, ought not to suffer for it.” 

But between the shipper and the shipowner* the bill of lading 
is not conclusive. Thus, in an action against the owners of the 
ship Thames , on a bill of lading signed by the master at Sinca - 
pore 9 for eight hundred and ninety bags of pepper, the declaration 
alleged that eight hundred and ninety bags were shipped, and 
that some of them had been lost. The defence was, that only 
seven hundred and ninety bags were in fact shipped, and that the 
captain had been induced to sign the bill of lading for eight hun- 


10 1 B. & Ad. 712. 



282 Contract for Conveyance [part iv. 

dred and ninety, by the fraud of the plaintiff’s agent at Sincapore. 
It was contended for the plaintiffs, that the bill of lading was 
conclusive, and estopped the defendant, who was owner of the 
ship. But Chief J ustice Tindal said, he was of opinion, that as 
between the original parties, the bill of lading was merely a receipt, 
liable to be opened by the evidence of the real facts, .and left the 
question to the jury, whether, in fact, eight hundred and ninety 
bags , or only seven hundred and ninety were shipped (m). 

Again, the plaintiff in assumpsit declared, that the defendants, 
IV atling and Nave , were owners of a ship called the Search , and 
that, in consideration that the plaintiff, at their request, shipped 
goods on board, to be delivered to him or his assigns, the de- 
fendants promised to deliver them, and had failed to do so. Nave 
pleaded separately, that the plaintiff did not cause the goods to 
be shipped in and upon the said vessel. On the trial, the plain- 
tiff produced a bill of lading, signed by the captain of the ship, 
transmitted to the plaintiff by Watling , which stated the goods to 
be shipped by Watling 9 to be delivered to the plaintiff, or his 
assigns. It was also proved that the plaintiff* held the bill of lad- 
ing for value. Evidence was offered at the trial, on the part of 
the defendant, Nave 9 to show that, although the master signed 
the bill of lading for the goods, yet they were never shipped on 
board the vessel, as therein expressed ; and the question for the 
consideration of the Court was, whether the defendant, Nave , was 
estopped by the bill of lading from showing that fact. “ The 
statement in the declaration,” said Mr. J ustice IAttledale 9 “ is, 
that the plaintiff' caused the goods to be shipped, which is put in 
issue by the second plea. How does the plaintiff prove his alle- 
gation ? He puts in a bill of lading, which certainly appears to 
be signed by the master ; but on the face of it, the goods are 
shipped by Watling . Then the plaintiff must prove Watling to 
be his agent ; by so doing he supports the allegation. It turns 
out that, in fact, the goods were not shipped on board the Search 
at all. But the plaintiff says that the defendant. Nave , is 
estopped from showing this by the bill of lading, signed by his 
own agent. How is he estopped ? Watling knew the fact, and 
his knowledge is the plaintiff’s knowledge. The plaintiff know- 
ing the fact by Watling , his agent, how is the defendant. Nave , 


(m) Bates r. Todd, 1 Moo. & Rob. 10t>. 
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estopped by what Watling does as his agent? Since, therefore, 
the plaintiff*, as shipper, is cognizant of the facts, we need not say 
how far, on the general question, there is an estoppel ; but, in 
my opinion, the bill of lading is not conclusive*’ (m). 

The decision in this case does not extend the principle on 
which the previous case of Bates v. Todd had been determined. 
It was conceded, however, in the argument for the defendant, 
and, though questioned, not denied by the Court, that if the 
statement in the bill of lading had altered the situation of par- 
ties (n), — if, for instance, as in the case of Howard v. Tucker , it 
had induced a third person to become an indorsee for value of it, 
the shipowner could not, against such indorsee, have disputed, 
what the master by his signature had affirmed. The right, there- 
fore, of the holder of a bill of lading incautiously signed by the 
master for goods not actually shipped, is still open to discussion. 
Such a bill of lading ought not to exist ; and Mr. Justice Butter, 
in the case of Lickbarrow v. Mason , suggested that the holder of 
it might have an action against the master who had signed it for a 
fraud. The argument in Berkley v. Watling is instructive to 
show, the nature of a bill of lading, — the extent to which it is 
negociable, and binding on the master and owners, and the caution 
with which it should be signed. 

4. There is often some difficulty in deciding, to whom the master 
and owners are responsible on their contract evidenced by the bill 
of lading, and whether actions for loss or injury, occasioned by their 
negligence or misconduct, should be brought by the consignor or 
consignee. No rule of general application can be laid down for the 
solution of this difficulty, but it will always be important to con- 
sider, in whom the right of property, and sometimes in whom the 
right of possession, was vested, at the time of the breach of con- 
tract, or neglect of duty which is complained of. 

Where goods are sent by a vendor to a vepdee, the delivery 
of them to the carrier usually vests the property in the latter, 
and he is the person to sue the carrier for the loss of them (o). 


(m) Berkley r. Watling, 7 Ad. & EL 29, 

(n) See the judgment in the case of 
Pickard v. Sears, 6 A. & E. 47 4. 

(o) Dawes v . Peck, 8 T. R. 330; 
Dutton v . Solomonson, 3 B. A P. 584 ; 
Brown v . Hodgson, 2 Caxnpb. 36. But 
f by the terms of dealing between the 


consignor and consignee, the latter is 
not to acquire a property in the goods, 
and they are to remain at the risk of the 
consignor until actual delivery, or if the 
consignee procured the goods to be con- 
signed to him by fraud, so that no pro- 
perty in them passed to him, the consignor 
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If, in addition to being the purchaser of the goods, he have 
actually payi for them, or performed the conditions on which they 
are consigned, the shipment gives him also a right of possession, 
subject only to the stipulations contained in the bill of lading, 
which is at once the evidence of the masters having received the 
goods of the shipper, of the vendee’s title to claim them from the 
master, and of the terms on which he, for the shipowner, has 
contracted to carry and deliver them. 

But goods may be shipped to the order, and “ on account and 
risk" of the consignee as purchaser, and yet his right to the 
possession of them be incomplete. 

It frequently happens, that goods are not paid for before, or at 
the time of shipment, but by bill of exchange drawn for their 
amount on the consignee, or on other parties. Between the con- 
signor and consignee, the agreement or understanding may be, 
that the -property in the goods shall not vest in the latter, until 
such bills are accepted. When this is the case, the master will 
generally be required to sign bills of lading, to deliver the goods 
to the orders of the shipper, by whom, one part unindorsed , will 
be forwarded to the consignee, to notify the shipment, and another 
part indorsed,' to the agent of the consignor, to be delivered to 
the consignee when the condition of the consignment has been 
performed, by the acceptance of the bills of exchange. 

In a recent case, a vessel was chartered by one Berkely , for 
corn purchased in and to be shipped from Russia . The bills of 


may suo. Stephenson t>. Hart, 4 Bing. 
476 ; Duff e. Budd, 3 B. & B. 177. So 
if tho goods were sent merely for appro- 
val, Swain v . Shepherd, Moo. & Rob. 224, 
or the carrier has contracted to be liable 
to the consignor in consideration of the 
carriage, Moore v. Wilson, 1 T. R. 659. 
In the recent case of Fragano v. Long, 
4 B. & C. 219, the plaintiff, resident at 
Naples, ordered goods at Birmingham, 
to be dispatched; on insurance being 
effected, terms to be three months' credit 
from the time of arrival. An insurance 
was effected on them, in which the in- 
terest was stated to be in the plaintiff; 
the goods were sent to the shipping agent 
of the manufacturer at Liverpool, and by 
him delivered on the quay to the mate of 
a vessel bound to Naples. Before they 


were actually put on board, they, by some 
accident, fell into the water and were 
lost. In an action of assumpsit against 
the owner of the vessel for negligence in 
shipping the goods, it was contended, 
that no bill of lading making the goods 
deliverable to the plaintiff having been 
signed, and the period of credit being 
three months after their arrival at Naples, 
no property had vested in the plaintiff. 
It was held, however, that the property 
had vested in him, when the goods were 
dispatched from Birmingham; that al- 
though the goods should not arrive at 
Naples, he would still be bound to pay 
for them in a reasonable time, and that 
he might, therefore, maintain an action 
for injury done to them by the negligence 
of the shipowner. 
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lading were made for delivery to the shipper's own order ; an un- 
indorsed part was transmitted to Berkely y and an indorsed part to 
an agent of the shippers in London $ who was to hand it over to 
Berkely , on his giving security by bills for the price. Berkely 
refused to give the required security, whereupon the agent of the 
shippers claimed the goods on their arrival ; but the master deli- 
vered them to Berkely , on his assurance that he was entitled, as 
purchaser, and that the goods were shipped on his account and 
to his order. An action was brought by the shippers against the 
owners of the vessel, founded on the bill of lading, for not deli- 
vering pursuant thereto ; and it was admitted on the trial and argu- 
ment, that even if Berkely had established his right, there must 
have been a verdict against the defendants, with nominal damages 
for the breach of their contract (p). u The complaint,” said Lord 
Tenterden , “ against the defendants is, that instead of delivering 
the goods to the plaintiffs’ orders, they delivered them alt another 
place, and to a person who had not the plaintiffs' orders. This 
was a breach of the contract, for which the plaintiffs might 
undoubtedly maintain an action against the shipowners. But 
they defend themselves under Berkely , and say^that he had a 
right to receive the goods ; for the property had vested in him, 
and therefore, the plaintiffs are not entitled to more than nominal 
damages. Let us see how that is. The wheat had been pur- 
chased on his order, which he revoked. By the original terms 
of the contract it was to be sent to London , and bills were to be 
drawn upon Harris 8f Co . for the amount. Berkely directed 
them not to accept the bills drawn on them, and they were not 
accepted. He could have no right to the goods unless he allowed 
Harris <$• Co. to accept the bills, for that was part of the bargain* 
It is impossible, therefore, to say that the property vested in 
Berkely , and the defendants were not justified in delivering the 
wheat to him.” Mr. Justice J.PorAaadded, “The question in this 
case is, whether the property in the goods shipped, ever vested in 
Berkely at all ? That depends entirely on the intention of the 
consignors. It is said that the plaintiffs, by the very act of ship- 
ping the wheat, in pursuance of Berkely's order, irrevocably ap- 
propriated the property in it, to him. I think that is not the effect 
of their conduct, for, looking to the letter of the 26th of August , 
it manifestly appears, that they intended that the property should 
not vest in Berkely , unless the bills were accepted. They stated 


(j») Brandt v. Bowlby, 2 B. & Ad. 932. 



286 Contract for Conveyance [part iv. 

in that letter that they had drawn upon Harris § Sons and Berkety , 
bills, amounting to 810/., and they recommended them to his, 
Berkety'* protection. They also stated that they had forwarded 
to Harris % Son an indorsed bill of lading, and they inclosed to 
Berkety an unindorsed bill of lading. The fact of their transmit- 
ting the latter bill of lading to Berkety , and an 'indorsed one to 
Harris 8f Sons, shows clearly that they did not intend that the 
property in the wheat should vest absolutely in Berkety , but 
should be subject to a condition that the bills were accepted. As 
they were not accepted, Berkety had not performed the condition 
on which the vesting of the property in him was to depend, and 
therefore it never did vest in him.” 

5. It thus appears, that the shipment of goods, does not always 
vest the property of them in the consignee, though he be a pur- 
chaser. Bills of lading for delivery to the order of the shipper, 

or to , or order, or assigns, convey notice to the master, 

that although the goods be shipped on account and risk of a con- 
signee, and delivery to him be the ultimate object and intention of the 
shipment, there may yet be some condition unperformed, on which 
his right to possession depends. It is his duty, in such cases, to 
retain, and he cannot safely deliver the goods, until they are 
claimed of him by the holder of a bill of lading, indorsed by the 
shipper, to whose order he has engaged to deliver them (p). 

A case, the peculiar circumstances of which, make it an ex- 
ception to this rule, may assist in its illustration. 

It was an action of trover, (gr) against a warehouseman who had 
refused to restore goods delivered to him by the plaintiff for safe 
keeping, on the ground that they belonged to Smidt <£* Co., by 
whom they were shipped. These persons being resident at Riga, and 
indebted to the plaintiff 9 had accepted from him an order to purchase 
goods, for which the plaintiff sent his own ship. Smidt $ Co . deli- 
vered the goods so* dfrdered to the captain, telling him at the same 
time, that they belonged to the plaintiff. After the captain had re- 
ceived them, he was requested by Smidt $ Co. to sign a bill of lad- 
ing, deliverable to or his order, for which he was to receive 

freight at the rates therein specified. The captain objected to 
sigh the bill of lading with a blank for the name of the consignee, 
but being assured it was of no consequence, as the goods were to 
be delivered to his owner, was induced to do so. To the plain- 
tiff, Smidt % Co. wrote, advising him that they had shipped the 


(p) See post, p. 472. ( q ) Ogle r. Atkinson, 1 Mars. Rep, 323; and 5 Taunt. 759. 
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goods for his account and risk, and inclosing invoices, in which 
he was charged a commission on their amount. This letter they 
sent to Lehr , their own agent in this country, informing him that 
they had remitted bills drawn on the plaintiff to Messrs . Ruckers , 
and that they should make the bills of lading to order, that in 
case of his not accepting the drafts, Messrs . Ruckers might re- 
ceive the goods. Lehr , in pursuance of these instructions, called 
upon the plaintiff before the ship arrived, delivered to him the 
letter inclosing the invoices, stated that Smidt Co. had drawn 
upon him bills for 1500/., which were in the hands of Messrs . 
Ruckers 9 and requested the plaintiff to accept them. The plain- 
tiff refused, and Lehr , in consequence, indorsed the bill of lading 
to Messrs . Ruckers . On the ship’s arrival in England , Messrs . 
Ruckers claimed the goods as indorsees of the bill of lading, 
but the Captain refused to deliver them, and delivered the goods 
to the plaintiff, who deposited them with the defendants as ware- 
house-keepers, on his account. The question was, in whom the 
property was vested, und this involved the further question, 
whether the master, under the circumstances, was justified in 
making delivery to his employer, the shipowner and consignee, 
contrary to the tenor of the bill of lading. “ It is true,” said 
Chief Justice Gibbs , u that the goods might have been delivered 
aboard the ship on the terms on which the defendant contends 
they were delivered, and if they had been, no doubt Ogle (the 
plaintiff) could not have obtained the goods without accepting 
the bills, but were they so delivered ? Smidt $ Co., in their 
letter to Ogle never make mention of any bills to be accepted by 
Ogle. The case states that the Captain received them as the 
plaintiff's own goods, which means his own goods absolutely, 
without any qualification. If Smidt §• Co. had said, * we deliver 
the’goods to you to be the goods of Ogle, if he accepts certain 
bills,' the defence would avail, but no such thing passes. The goods 
go on board, bills of lading are tendered to the captain to sign 
in blank, the captain objects. According to the defendant’s 
argument, the answer should have been, * I leave the bills in 
blank, because it is as yet uncertain to whom the bills may be 
deliverable, for the cargo is to go to Ruckers unless the plain- 
tiff accepts certain bills but the answer given is, * the blank in 
the bill is immaterial, for the goods are, at all events, to be de- 
livered to your owner. If the blank was immaterial, it imported 
no alteration in the terms of delivery ; if it was material, a fraud 
was practised on the captain which cannot avail the consignors/* 
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6. In determining by whom an action can be maintained against 
the shipowner for the loss or injury of the goods, cases of con- 
ditional consignment (the condition being unperformed) must be 
carefully distinguished from those in which by the terms of dealing 
between the consignor and consignee, the property in the goods 
vested in the latter at the time of shipment, (defeasible only by the 
former's right of stopping them in transitu) ; and also from those 
cases, in which the conditions attached to the delivery of the goods 
have been performed by the consignee. 

In the case of Cox v. Harden , (r) the consignor abroad, upon re- 
ceipt of orders from his correspondent in England , shipped goods 
on account and at the risk of the consignee, and took bills of 
lading from the master to the consignor’s order, transmitting one 
of such bills unindorsed, with the invoice to the consignee, inclosed 
in a letter, informing him, that he had drawn upon him for the 
amount*. By way of precaution, he sent another bill of lading 
indorsed to his own agent, but of this he did not inform the con- 
signee. The master having improperly delivered the goods to 
the consignee on production of the unindorsed bill of lading, it 
was held that the property, which was defeasible before delivery 
in case of the consignee’s insolvency, had vested in him by the 
delivery, and that the holder of the indorsed bill of lading could 
not maintain trover against him* This case is materially dis- 
tinguished from that of Brandt v. Bowlby (s), by the absence of all 
intimation to the consignee that a bill of lading indorsed had been 
sent to the agent of the consignor, an intimation, which evinced 
a clear intention on his part, that the property should not vest 
absolutely in the consignee* 

r In another case, goods were shipped to order, on account 
and risk of the consignee. An invoice of them and bills of 
lading to order or assigns, indorsed in blank, were also trans- 
mitted to the consignee, in a letter of advice, informing him 
that the consignor had drawn bills on him at three months, 
for the value of the cargo. ^Another bill of lading was after- 
wards sent to the agent of the consignor, under which he 
obtained the goods from the master, and insisted on immediate 
payment by the consignee, as a condition of delivery to him. 
The consignee offered his acceptance at three months, and on that 
being refused, brought an action of trover against the agent for 


<r) 4 East R. 211. 


(s) Ante. 285. 
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the goods. It was held, that by the delivery of the goods to the 
master, and the transmission of the bill of lading and invoice to 
the plaintiff, the property had passed to him, and that he was 
entitled to recover ($r). 

7. When bills of lading to shipper’s order, or to , or order, 

indorsed, or by which goods are made deliverable to a consignee 
by name, are transmitted to him as security for antecedent ad- 
vances, or to indemnify him against liabilities in respect of the 
particular consignment which they represent, they are evidence of 
such a destination and appropriation to him of the specific goods, 
as will vest in him a property, absolute or special in them, at the 
time of thei%delivery on board, and so render the master respon- 
sible to him, for their loss or injury. Thus, where bills of lading, 
to shipper’s order, indorsed in blank, were forwarded to the con- 
signees to secure advances agreed to be made by them to the con- 
signors, and the latter becoming bankrupts, their assignees claimed 
and obtained the goods from the captain, it was held, that he was 
liable in trover to the consignees (r). So, where goods were 
shipped, and bills of lading signed aryl transmitted to a factor, 
making them deliverable to him ; upon proof by correspondence, 
of the intention of the principal to vest the property in the factor, 
as security for antecedent advances, it was held, that the latter 
had a special property in the goods the instant they were de- 
livered on board, and that he might sue the master of the ship 
for their non-delivery (a). 

Where a consignee at Liverpool on receipt of a boat receipt, 
or bill of lading, by which goods actually laden at Longford 
were made deliverable to certain persons at Dublin “ in care 
for, and to be shipped to, 1 ’ him, accepted on the faith of the 
consignment a bill of exchange, it was held, that the boat 
receipt was evidence of an intention on the part of the con- 
signor at the time of the lading to vest in the consignee, the pro- 
perty in the specific chattels laden, and that he might maintain an 
action of trover for them, against 9 . person to whom they had been 
delivered, under a subsequent order of the consignor (/). The 
case, in respect of the goods thus actually laden at the time the 
boat receipt was signed, was distinguished from those, in which, 


(q) Wallcj r. Montgomerie, 3 East, that case in Bryans v. Nix, 4 M. & W 

686. 79*2. Sec also the remark? of I*ord El- 

(r) llaille r. Smith. 1 Bos. & Pull.513. lenbo rough in Patten v. Thompson. 6 M 

<*) Anderson r. Clarke, 2 Bing. 220. A S. 36H. 

And «re the observations of Parke^B. on (t) JJrvau* v. Six. 4 M. A \V. 770. 
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there being no documentary or other evidence to prove an inten- 
tion on the part of the consignors to vest the property in the con- 
signee at the time of delivery to the carrier (u) 9 it had been held 
not to have passed to him. But goods which were proved not 
to have been actually laden, or specifically appropriated to the 
consignee when the boat receipt was signed, were held, in the 
same case, not to have vested in him. 

8. If the person to whom the delivery is ordered, is only an 
agent of the shipper, and has no property in the goods, it has 
been thought that he cannot maintain an action in his own name 
against the master for not delivering them — not in assumpsit, for 
the contract in the bill oflading was not made with him, but with 
a third person, the consignor of the goods — not in trover, because 
no property having passed to him, he can have no right to com- 
plain of their non-delivery or conversion as an injury to himself (a). 
But, whatever may be the contract between the consignor and 
the consignee, the agreement for the carriage is between the 
carrier and the consignor, and accordingly, it was held no variance 
to describe in a declaration the freight as payable by the con- 
signor, though in fact, payable by the consignee (x). 

In the case of Evans v. Mart le It ( y) 9 this distinction is taken. 
If goods by bill of lading are consigned to A. t A . is the owner, 
and must bring the action against the master of the ship, if they 
are lost, but if the bill be special to deliver to A . for the use of B., 
JB. ought to bring the action. 

The case of Saryent v. Morris ( z ) was decided on this principle. 
The declaration stated that the defendant was* the owner of a ves- 
sel lying in the Guadalquiver, bound to London 9 and that the 
plaintiff shipped certain goods on board the said vessel to be 
safely conveyed by the defendant, and that in breach of his en- 
gagement, the defendant conducted himself so negligently in rela- 
tion to the saidgomls, that they were damaged — plea, non-assump~ 
sit. It appeared on the trial that the goods were shipped by 
Bayo Son 9 of Seville, and th%t they were the parties interested 
in the goods* By the bill of lading, the captain acknowledged to 
have received on board the said vessel of Don Pedro Bayo $ 
Son f the goods therein mentioned, and it then proceeded in the 

(•») Kiiilocli r. Craig, 14 East, 502 ; 659, cited by Mr. J. Patteson in the ar- 
Vichols r. Clint, 3 Price, 547 ; Bruce r. gument of Berkely e. Witling, ante, p. 
Wait, 3 M. Sc W. 15. 283 ; Davig and Jordan r. James, 5 Burr. 

(*) Waring e. Cox, 1 Carapb. .769 ; Rep. 680. 

Cox e. Harden, 4 East, 21 1. (y) l Lord Raym. 271. 

(*) Moore ». Wilson, 1 Term Rep. (*) A B. 8c Aid. 273. 
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following words “ I undertake to deliver the same to you , and in 
your name , according to custom and usage, to Mr, Sargent , or his 
assigns , paying freight .” The plaintiff, on receiving advice of the 
shipment, effected an insurance on account of Bayo, and advanced 
the premiums. It was objected that the action ought to have 
been brought by Bayo and Son, and not by the present plaintiff. 
Lord Tenterden said, “ This is an action on a special contract, 
founded on a bill of lading, on the face of which it does not dis- 
tinctly appear, whether the contract made by Bayo and Son was 
made on their own behalf or as the agents of Sargent , who is 
named in the bill of lading as the person to whom the delivery is 
to be made. That fact is, however, afterwards ascertained by 
other circumstances, and it appears that the shipment was made 
on account of Bayo and Son, at their risk, and for their benefit, 
and not on the risk or for the benefit of the present plaintiff. It 
is true, if the goods had been delivered to him, that he wohld have 
had a lien to the extent of any advances he had made for freight 
or insurance, on account of his principal, and if there had been 
any deviation so as to discharge the underwriters, and the goods 
had never arrived, he would have been entitled to recover 
against Bayo for such advances. A transfer of the property 
is, however, very different from a transfer of the contract. It 
appears to me that this action, at the suit of the present plain- 
tiff, is not maintainable.’* Mr. Justice Bay ley, added, “ The 
declaration describes the plaintiff as the original shipper, and 
the original contract as having been made with him. Now, I 
take the rule to be this ; if an agent acts for me and on my 
behalf, but in his own name, then inasmuch as he is the person 
with whom the contract is made, it is no answer to an action 
in his name, to say that he is merely an agent, unless you can 
also show, that he is prohibited from carrying on that action 
by the person on whose behalf the contract 9 was made. In 
such cases you may bring your action, either in the name of 
the party, by whom the contract was made, or of the party for 
whom the contract was made. In this case the contract appears 
by the terms of the bill of lading to have been made with the 
Spanish house. Then for whom was it made ? Why, upon the 
evidence in the cause, on account of the Spanish house.” 

This judgment of Mr. Justice Bayley is in conformity with 
that of Lord EUenborough , in an action against the owner of a 
ship, on a bill of lading, which stated the goods to have been 

v 2 
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shipped by the plaintiffs, but who in fact were only the agents of 
the owncrs«resident abroad. “ 1 am of opinion,” said his Lordship, 
that this action well lies. There is a privity of contract esta- 
blished between these parties by means of the bill of lading. 
That states that the goods were shipped by the plaintiffs, and 
that the freight for them was paid by the plaintiff's in London. 
To the plaintiffs, therefore, from whom the consideration moves, 
and to whom the promise is made, the defendant is liable for the 
non-delivery of the goods ; after such a bill of lading has been 
signed by his agent; he cannot say to the shippers they have no 
interest in the goods, and arc not damnified by his breach of con- 
tract. The plaintiffs are entitled to recover the value of the goods, 
and they will hold the sum recovered as trustees for the real 
owners” (//). 

The result of these cases, which are not in all respects easily 
reconcilable, would appear to be, that actions against shipowners, 
as carriers, on their implied contract, and actions for the loss or 
injury of the goods entrusted to them, must be brought by a per- 
son who has some property in the goods. The consignee will he 
deemed to have such a property, unless the contrary appear (/;). 
To enable a person to maintain an action of trover for goods, or 
for not delivering goods to him, be must also have a right of pos- 
session. In the case of an express contract, evidenced by a bill 
of lading, the action may be brought by the shipper with whom 
the master contracted, or by the owner of the goods, whose agent 
the shipper was, or in some eases by the person to whom, by the 
terms of the bill of lading, the master undertook to deliver them (e). 

In considering to whom he will be safe, in making and in refusing 
delivery, it may be useful to remind the master, that he can rarely 
incur any responsibility, l>y adhering strictly to his engagement with 
the shipper. 1 he ease ot Ogle v. Atkinson was a case of fraud ; in 
those ot Hr andt V. Ifmcfhy and Harden v. fo,r, whatever might 
have been the rights of the consignees, the master and his owners 
had been safe, had lie not departed from his contract in the bill of 
lading, to deliver only to the order ot the shipper. In the cases 
of J faille v. Awi/A and binder son v. (7 irirX*, the right of the con- 
signees to the goods, resulted from the special circumstances under 
which they were consigned ; but their right of action against the 

(«i) Joseph r. Knox, 3Caniph. Hop. 3*2 >. > Ante. p. 

{b) t’ol email p. Lamport. 5 M & W. 
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master, was founded on the neglect of his engagement to deliver 
to the orders of the shipper. The master should remember, that 
the cases in which the consignor is entitled to alter the destina- 
tion of a consignment are exceptions from the general rule. When 
once he lias transmitted a bill of lading to a consignee by name, 
or in blank, or to his own order, indorsed, he may, if the goods 
were shipped on credit, and the consignee have become insolvent, 
assert his right of stopping them in their transit; but even that 
right will avail him nothing, against the title of an indorsee for 
value (c). The insolvency of the consignee may generally be easily 
ascertained ; but whether he has paid for the goods, or whether 
the holder of a bill of lading be an indorsee for value or not, the 
master can seldom have the means of discovering. In case 
of conflicting claims it may be prudent to require indemnity, but 
if he make delivery to the person, who first claims the goods under 
a bill of lading regularly assigned to him, the consignor will seldom 
have much colour to complain of too strict observance of an en- 
gagement, which was drawn up by himself. § 

(c) See post. Stoppage in Transitu. count ami risk of the shipper if before 
The law in America recognizes the they get into his actual possession the 
same principles as the English law on the consignor has bona fide assigned the bill 
subject of the transfer of property by in- of lading. — Story, note to American edi- 
dorsement of the bill of lading. A con- tion, p. 3HB. 

signor cannot stop goods in trAnsitu, when Where a consignment, is made to a fac- 

they are shipped, to pay a precedent debt. tor for the account and risk of the con . 

Neither can he stop them when the con- signor, and the bill of lading makes the 

signee is his own agent, ft the goods arc goods deliverable to the consignee or his 

a shipment for a cestui que trust who has assigns, then the bill of lading must be 

paid the consideration, and when once indorsed by the consignee to pass the 

the bill of lading is signed by the master property to a purchaser, claiming in virtue 

after the goods are on l>oard, under such of a transfer by such bill only ; and an 

circumstances, the consignor and master indorsement by the consignor would not 

cannot change the right of property by operate a legal transfer of the bill of Ind- 

any change of the papers, so as to devest ing, so as to defeat the rights of third 

the interest already vested in the con- persons. As against the factor himself, 

signee. Hut where a shipment is made or any other person claiming the goods 

to a creditor on account and risk of the * by a bona fide transfer of the hill of lad- 

consignor, and there is no contract re- ing, the consignor as owner, may assign 

specting it between the consignor and the property by any legal instrument of 

consignee, there the right of stoppage assignment whatsoever, but then the party 

and transfer of the property continues, so takes by such assignment, for an indorse- 

that the creditor may be defeated by a ment can only be made of the bill of lad- 

transfer or countermand before the bill of ing by the party to whom or whose order 

lading reaches him. And a factor who it is orginally made assignable, so as by 

is a creditor also, has no lien on goods virtue thereof to pass the property. — Ibid, 

consigned to him by his principal for ac- p. 3ftl. 
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9. If there is any dispute about the quantity or condition of the 
goods, or if # the contents of casks or bales are unknown, the words 
of the bill of lading should be varied accordingly. 

By the French Ordinance, it is required that bills of lading 
should contain the quality, quantity, and marks of the merchan- 
dize, the name of the merchant who loads them, and of the person 
to whom they are to be delivered, the place of departure and des- 
tination, the names of the master and the ship, and the price of 
the freight (cZ). 

It is obvious that the quality, and frequently also the quantity 
of the goods must be unknown to the master ; and the commen- 
tator ( e ) on the Ordinance informs us, that by the quality the 
exterior and apparent quality only is meant; and further, that it 
is usual for the master to insert words, denoting that the quality 
and quantity are only according to the representation of the mer- 
chant ; ofi which practice he approves, and mentions two disputes 
decided in favour of the master in consequence of this precaution. 

Some of the more ancient writers on maritime law, mention 
the case of goods put on board a ship, without the knowledge or 
consent of the master or owners. It is evident, that in such a 
case no contract for conveyance is made, but nevertheless the 
master, upon delivery of them, will be entitled to the usual freight 
for the voyage. 

Having thus considered the several particulars, belonging dis- 
tinctly to the two different species of contract, for the conveyance 
of merchandize by sea, I proceed in the following chapters of 
this fourth part, to treat of those general circumstances which 
may belong to both. 


.? (tf) Liv. 3, tit. 2, Dei Cotmoissemens, (e) Valin, ubi supra. See also upon 
art. 2. So also tho Code do Commerce, this subject, Boulay — Paty, vol. 2, 309, 
art. 281. " 313. 
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CHAPTER IV. 

OF THE GENERAL DUTIES OF THE MASTER AND OWNERS. 

1. In whatever way the contract for the conveyance of merchan- 
dize be made, the master and owners are thereby bound to the 
performance of various duties of a general nature. I propose to 
treat of these duties in the present chapter, and shall consider 
them as they regard, First, The Preparation for the Voyage; 
Secondly, The Commencement ; Thirdly, The Course ; and, 
Lastly, The Completion of the Voyage. 

2. And, First, as to the Preparation for the Voyage. 

The first duty is to provide a vessel tight and staunch, and fur- 
nished with all tackle and apparel necessary for the intended voy- 
age (a). For if the merchant suffer loss or damage by reason of 
any insufficiency of these particulars at the outset of the voyage, 
he will be entitled to a recompense (6). 

§The case of Wedderburji v. Bell (c), was an action on a po- 
licy of insurance on the ship Minorca , at and from Jamaica to 
London. The ship sailed from England with convoy, but 
parted from the fleet*; and being no more heard of, was supposed 
to have foundered in a hurricane. The defence was, 1. That the 
ship was iiot properly equipped with sails. It appeared that her 
sails, to be used in stormy weather, were in good condition, but 
that her main-top-gallant sails and studding sails, which are use- 
ful in light breezes, were rotten and almost unserviceable. Lord 
Ellenborough said, “ The hull of the ship in this case was suffi- 
cient and sea-worthy ; but it appears that when she left Jamaica 


(а) Emerigon, tom. 1, p. 373, 374, 
375 ; Roccus, not. 19, 57, 69 ; Ordinance 
of Rotterdam, 2 Magena, p. 101, art. 
124 ; Molloy, book 2, chap. 2, sect. 10 ; 
Wellwood’s Sea Laws, tit. 7, p. 22. 

(б) With respect to insufficiency of 
these particulars after the commence- 


ment of the voyage, resulting from the 
negligence or default of the master and 
crew, as it affects the liability of insurers, 
see Hollingsworth v. Brodrick, 7 Ad. A 
Ell. 40, and Dixon r. Sadler, 5 M. & W. 
405. 

(c) I Campb. Rep. 1. 
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her sails were highly defective. It is not enough that a ship 
is supplUd with such sails as are essential to her safety from the 
perils of the sea, and which might enable her, if not intercepted, 
at some period or other to complete her voyage. She must be 
rendered as secure as possible from capture by the enemy, as well 
as from the dangers of the winds and waves. *But here the 
Minorca appears to have been deficient in sails, on which her 
speed might materially depend ; and, if so, the risk being thereby 
greatly increased, the policy never attached, and this action can- 
not be supported/' § 

An insufficiency in the furniture of the ship cannot easily be 
unknown to the master or owners ; but in the body there may be 
latent defects unknown to both. The French ordinance directs, 
that if the merchant can prove that the vessel, at the time of sail- 
ing, w*is incapable of performing the voyage, the master shall 
lose his freight, and pay the merchant his damages and interest (</). 
fat tin, in his commentary on this article, cites an observation of 
IVeiUon, " That the punishment of the master in this case ought not 
to be thought too severe, because the master, by the nature of the 
contract of affreightment, is necessarily held to warrant that the ship 
is good, and perfectly in a condition to perform the voyage in 
question, under the penalty of all expenses, damages, and in- 
terest.” And he himself adds that this is so, although before its 
departure the ship may have been visited according to the prac- 
tice in France, and reported sufficient ; because on the visit the 
exterior parts only of the vessel are surveyed^ so that secret faults 
cannot be discovered, “ for which, by consequence,” says he, 
“ the owner or master remains always responsible ; and this the 
more justly, because he cannot be ignorant of the bad state of the 
ship ; but even if he be ignorant, he must still answer, being 
necessarily bound to furnish a ship good and capable of the voy- 
age.” Pothier {e% taking notice of this article, and of the com- 


( ti ) I.iv. tit. a. Fret, nrt 1*2. 

Train- do i’hartie-pnrtio, mini. 3*i. 
The author hero refers to his own excel, 
lent Truitt* tie lamacc, part *2, chap. I, 
sect. 4, par. *2. Rut it rather appears to 
me that the rules thefe laid down by him- 
self. warrant the conclusion, that in this in- 
stance the owner and master ought to be 
responsible for tbc loss, “ Lomjuo le )o- 


cateur devoit par sa profession etre infor- 
ms du vice de la chose louce, il osttenudes 
dominates, i uteri ts du conducteur, sans 
tpfil M»it In'soiu de chercher, si etTectivc- 
lncut il on a cu coimoissanco ou non.'* 
And he instances the case of a cooper or 
shopkeeper, letting casks made of bad 
wood. 
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mentary upon it, declares his own opinion (in conformity, as he 
observes, to the general principles of law establishe^in his own 
treatise on the contract of letting to hire) to be, that if the ship 
has been visited and reported sufficient, the master or owner shall 
not be answerable for damages occasioned by a defect, which they 
did not, nor could know ; but he agrees that they shall lose their 
freight (/). It may be observed, however, that defects of this 
sort cannot exist, unless occasioned by the age or particular 
employment of the ship, or some accidental disaster that may have 
happened to it ; all of which ought to be known to the owner, 
and ought to lead to an examination of the interior as well as 
exterior parts. And indeed this contract, although greatly par- 
taking of the nature of the contract of letting to hire, is not pre- 
cisely the same, but includes in itself a warranty beyond that 
which is contained in the contract for letting to hire. In a char- 
ter-party the person who lets the ship, covenants that it is tight, 
staunch, and sufficient; if it is not so, the terms of the covenant 
are not complied with (<7), and the ignorance of a covenanter can 
never excuse him. And with regard t<* a general ship, Chief Jus- 
tice Holt, in his elaborate argument on the law of bailments, dis- 
tinguishes the contract made for the carriage of goods from the 
contract of letting to hire ; and, speaking of the former, when 
made by a person in a public employment, says, “ The law charges 
the person (viz. common carrier, hoyman, master of a ship,) thus 
entrusted to carry goods, against all events but acts of Ood and of 
the king’s enemies so that a common carrier is an insurer 
against all perils or losses not within the exception (A). And the 
contract of insurance, properly so called, is clearly void, if the 
ship, at the commencement of the voyage, be not sea-worthy, 
although the person who has effected the insurance be ignorant 
of that circumstance (i). 


(/) l.o Oapitaine perd son fret ct, 
repond dcs dommages intircts de l’af- 
fretcur, si celui-yi prouve que, lorsquo 
le navire a fait voile, it {tail hors d* 
itat de navigucr. La preuve est admis- 
sible nonobstant, et contrc les certificate 
de visite au depart. — Code de Commerce, 
art. 297 

(y) The law of the Cnited States of 
America is the same, see American Ed. 
p. 222. So also is the Scotch law*. 


“ Such ordinary hazards as occur not by 
•stress of weather, or any extrinsic acci- 
dent, but only from the ship and her fur- 
niture, lie not upon the merchant, nor are 
relevant to free the skipper, who must 
have the ship sufficient at bis peril." — 1 
Bell's Com. 4th Ed. .050. 

(A) Coggs v. Bernard, 2 I*ord llaym. 
909. 

(t) Park on Insurance, chap. 1 1. 
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Indeed in a case, in which it appeared that the owner of a 
lighter employed in conveying goods from a quay at Hull to 
sloops in the dock, had together with many other persons engaged 
in the same business, given public notice, “ That they would not 
be answerable for any loss or damage which should happen to 
any cargo, which should be put on board any of their vessels, 
unless such loss or damage should happen or be occasioned by 
want of ordinary care and diligence in the master or crew of the 
vessel ; when and in such case they would pay to the sufferers 
10/. per centum upon such loss or damage, so as the whole amount 
of such payment should not exceed the value of the vessel on 
board whereof such loss or damage should have happened, and 
the freight of such vessel." And they gave further notice, “ That 
any merchant or other person desirous of having their goods or 
merchandizes carried free of any risk , in respect of loss or damage, 
whether the same should happen from the act of God or other- 
wise, might have the same so carried by entering into an agree- 
ment for the payment of an extra freight proportionable to the 
accepted responsibility, ox^ application to them or their respective 
agents." It was held that the owner was answerable to the full 
extent of the damage done to goods by reason of the leakiness 
and insufficiency of his lighter, although the merchant was ac- 
quainted with the notice before he sent the goods on board. In 
delivering the judgment of the Court on this occasion, the learned 
Chief Justice, Lord Ellenborough said, “ In every contract for 
the carriage of goods between a person holding himself forth as 
the owner of a lighter or vessel ready to carry goods for hire, and 
the person putting goods on board or employing his vessel or 
lighter for that purpose, it is a term of the contract on the part of 
the carrier or lighterman implied by law, that his vessel is tight, and 
fit for the purpose or employment for which he offers and holds 
it forth to the public ; it is the very foundation and immediate 
substratum of the contract that it is so; the law presumes a pro- 
mise to that effect on the part, of the carrier without any actual 
proof; and every reason of sound policy and public convenience 
requires it should be so." And the Court considered die insuf- 
fiency of the lighter “ as a personal neglect of the owner, or more 
properly as a non-performance on his part of what he had under- 
taken to do, viz., to provide a fit vessel for the purpose and 
thought it clear that the only object of the notice “ was to limit 
the responsibility of the owners, in those cases only where the 
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law would otherwise have made them answer for the neglect of 
others , and for accidents which it might not be within the scope 
of ordinary care and caution to provide against ” (j). 

And not only must the ship and her furniture be sufficient for 
the voyage, but she must also be furnished at the time of sailing (i) 
with a competent master, and an adequate number of persons of 
skill and ability to navigate her. 

§ The case of Tait v. Levi (/), was an action on a policy of insur- 
ance at and from Cork , to the ship’s loading port or ports on the 
coast of Spain , within the straits of Gibraltar , including Tarra- 
gona, and not higher up the Mediterranean , and from thence to 
London . Tarragona was at this time in possession of our Spanish 
allies. Barcelona , which lies farther up the Mediterranean, was 
in possession of the French enemy. It was the intention of the 
captain to go into Tarragma, but %eing entirely ignorant of the 
coast he passed that port in the night, mistook Barcelona for 
T'arragona , and was entering the former port, when captured by 
the French . Lord Ellenborough , ** There was no just cause for 
the deviation, it resulted solely from the master’s ignorance. If 
he had been driven off Barcelona by stress of weather, it would 
have been a different consideration. I think the case against the 
assured. The implied warranty to provide a master of reason- 
ably competent skill, was not complied with, by sending out one 
who was totally ignorant of the one port, and of the other, of 
Tarragona and of Barcelona , when it was the immediate and pro- 
minent object of the policy to distinguish between them. 

And, for sailing down rivers, out of harbours, or througli roads, 
&c. where, either by usage, or the laws of the country, a pilot is 
required, a pilot must be taken on board ( m ). But no owner or 


O') Lyon and Another t>. Mells, 5 East, 428. # 

(4) Forshaw v. Chabcrt,3 B. & B. 1 58, but see Weir v. Aberdeen, 2 B. & Aid. 320. 

(/) 14 East, 481. 

(m) Law v. Hollingsworth, 7 Term Rep. 160; Phillips e. Ifeadlam, 2 B. & Ad. 
384. And see the observations of Baron Parke on these cases, as they affect the 
liability of insurers in the case of Dixon v. Sadler, 5 M. & Weis. 405. Emerigon, 
tom. 1, p. 375; Molloy, book 2, chap. 2, sect. 7 ; Roccus, not. 59, 62 : French Or- 
dinance, liv. 2, tit. 1 ; Du Capitaine, art. 8. 

Ordinance of Wisbuy, art. 59, 60 - 
Ordinance of Antwerp, 2 Magens, p. 16, art. 9 
Well wood’s Sea Laws, p. 23, 26 
Ordinance of Rotterdam, 2 Magens, p. 103, art. 139 
Ante, part 2, chap. 7. - 


As to Pilot. 
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master of any ship or vessel shall be answerable for any loss or 
damage which shall happen to any person whatsoever, from or by 
reason or means of ho licensed pilot being on board, or of no 
duly qualified pilot being on board, unless it shall be proved that 
the want of such licensed or qualified pilot shall have arisen from 
any refusal to take such pilot on board, or from the wilful neglect 
of the master in not heaving to, or using all practicable means 
consistently with her safety, for ihe purpose of taking on board 
any pilot, who shall be ready and offer to take charge of the 
ship (//). 

3. The manner of taking goods on board, and the commence- 
ment of the master’s duty in this respect, depend on the custom 
of the particular place. More or less is to be done by wharfin- 
gers or lightermen, according to the usage. If the master receive 
goods at the quay or beach, or send his boat for them, his respon- 
sibility commences with the receipt (o). In the port of London , 
with respect to goods intended to be sent coastwise, it has been 
held that the responsibility of the wharfinger ceases by delivery 
of them to the mate of tlie vessel upon the wharf (p). As soon 
as any goods are put on board, the master must provide a sufii- 
cicnt number of persons to protect them ( q ) ; for, even if the crew 
be overpowered by a superior force, and the goods stolen, while 
the ship is in a port or river within the body of a county, the 


(«) (i (Sou. 4, c. 1*25,8.53. Sec Ap- 
pendix. 

(») Molloy, hook *2, chap. *2, sect. *2 ; 
lloccus, not. t)H ; Well wood, tit. 9, Dig. 
4, 9, 3. 

(/») ( "urban umi Another r. Downe, 5 
Ksp. N. 1\ t\ 41. 

(»/) Morse r. Slue, I Vent. 190, *238; 
Sir T. Wnym. *2*20 ; IUMi r. Kneelaud, 
lloh. 17 ; *2 1'ro. 330; 1%. 4. 9, I. 1. 
“ Nisi hoc onset statutum, materia daretur 
cum furilms adversus cos. tjuos recipiunt," 
coeundi, cum no nunc quidoiu nbstinoant 
hujtismodi fraud Urns." Hut the word 
furts hero means thieves only, and not 
roMvnr, who come with a superior and 
irresistible force ; they arc called /ufmitrs, 
thus by the Digest, 17, *2, 5*2, 3. A part- 
ner, who has the care of the joint pro- 
perty is not answerable, “ si ul loinvinio 
aut inccndio perierit," but he is answer* 


able, “si a furihus subreptum sit upon 
which Gothofrrd observes, “ adversus /»«- 
fronts paruni prodcst ciixtodia ; adversus 
furt-s prodesse jiotost, si quis advi^ilet. 
l.<ttrtK'inium fatale damnum, sou com is 
fortuitus est ; at non furtum .*' And the 
words of the Digest, title Xautiv, cau- 
ponc*, stahularii, *\c., 4, 9, 3, are, “ Nisi 
si <|uid damno fatali continent ; inde l.a- 
boo scrihit, si quid naufrogio, aut per vim 
piratarum perierit, non esse iniquum ex- 
eeptioncm ei dari ; idem erit dteendum si 
in stalndo aut in caupnna vis major con- 
tinent." So that our law at present is 
stricter in the case of carriers than the 
civil law ; but it is said to have been the 
same formerly, and not to have charged 
a carrier in the ease of robbery, unless 
he travelled by dangerous ways, or at un- 
seasonable hours. — Sec Jones on Bail- 
ment*, p. 103. 
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master and owners will be answerable for the loss, although they 
have been guilty of neither fraud nor fault : the la\\ in this in- 
stance holding them responsible from reasons of public policy, 
and to prevent the combinations that might otherwise be made 
with thieves and robbers. 

It is usual for the master or mate, to sign a receipt for goods at 
the time of the shipment, and deliver it to the shipper. When 
this is done, the master must take care not to deliver a bill of 
lading until the receipt is returned to him; for otherwise he may 
place himself under a twofold responsibility ; a responsibility to 
the shipper, in case he shall require the goods to be delivered to 
his own order, and have a legal right to do so ; and a responsi- 
bility to a holder of the bill of lading, who may be induced to 
purchase the goods on the faith of it(r). And if such a receipt 
is required, it ought to be given, and if not given, still the master 
must take care not to deliver a bill of lading to any person but 
the shipper without his orders, for if he docs, he may incur a two- 
fold responsibility in the same way, as if the required receipt had 
been given (jp\ 

It is in all cases the duty of the master to provide ropes, &r. 
proper for the actual reception of the goods into the ship(/). And 
if a cask he accidentally staved in letting it down into the hold of 
the ship, the master must answer for the loss (w). The ship must 
also be furnished with proper dunnage (pieces of wood placed 
against the sides and bottom of the hold) to preserve the cargo 
from the effects of leakage, according to its nature and quality (*>). 
And care must be taken by the master (unless by usage or agree- 
ment this business is to be performed by persons hired by the 
merchant) so to stow and arrange the different articles, of which 
the cargo consists, that they may not be injured by each other or 
by the motion or leakage of the ship (w). And more must not be 
taken on board, than the ship can conveniently carry, leaving 
room for her own furniture and the provisions of the crew, and 


(r) < 'raven and Another r. Ryder, 6 
Taunt. 43d, and 2 Mar*li. 127 ; and see 
Hawes and Another r. Watson and An- 
other, *2 B. & <'.640. See the cases, ante 

p. 281. 

<*) Ruck r. Hatfield. 5 B. & A. 632. 
(/) Laws of Oleron, art. 10 ; Laws of 
^ isbuy. art. 22 ; Wellwood, tit. 0. 


(u) CSoff r. Clinkard, cited J Wils. 282. 
(») Ordin. of Rotterdam, 2 Ma^ens. 
101, art. 125, 126. 

(a?) Wellwood, p. 29 ; Ordin. of Ant- 
werp, 2 Magons, p. 16, art. 8 ; French 
Ordin. liv. 2, tit. I>u Capitaine, art. 12 ; 
Laws of Wisbuy, art. 23 ; Laws of Ole- 
ron, art. 1 1 , and Clcirac thereon. 
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for the proper working of the vessel (a?). Neither may the master 
take on bo?rd any contraband goods, whereby the ship and other 
parts of the cargo may be liable to forfeiture or detention ( y ). 

4. The master must also take on board no false or colourable 
papers, that may subject the ship to capture or detention («) ; and 
he must procure and keep on board all the papers and documents 
required for the manifestation and protection of the ship and cargo 
by the law of the countries, from and to which the ship is bound, 
and by the law of nations in general, and treaties between parti- 
cular states (a). The rule of the French ordinance on this sub- 
ject is, that the master must have on board, the charter-party and 
other documents relating to the proof of his lading (6). Falin, in 
his commentary on the ordinance, says, that this article relates 
chiefly to a time of war, and that if a ship should be condemned 
as good prize on account of the master's failure in this respect, he 
must answer for the event. I have confined the rule in the man- 
ner above expressed, because it would be unjust to charge the 
master or owners for some cases of omission, upon which ships 
were condemned in France during the late wars, although the 
terms of the condemnation were such as to discharge the insurers 
from their responsibility, according to the established rule of the 
law of nations, which holds the sentence of a foreign court to be 
conclusive of the fact, upon which it is founded ; and to which 
rule the Courts of justice in this country, adhered with the dignity 
belonging to regular and permanent establishments. 

Where by the terms of a charter-party a number of days is 
appointed for the lading of the cargo, the master must not sail 
before the expiration of the time, and if a further period is allowed 


(jp) Roccus, not. 30 ; Ordin. of Rot- 
terdam, 2 Mogcns, p. 102, art. 127 ; 
Weir v. Aberdeen, 320. 

(y) Molloy, book 2, chap. 2, sect. 7 ; 
Roccus, not. 66 ; VVellwood, tit. 0. 

(a) Guidon, chap. 5, art. 33; Molloy, 
book 2, chap. 2, sect. 9. See also Hor- 
neyer v. l.ushington, and Oswoll r. Yigue, 
15 East, 46 ; ibid. 70, as to the effect of 
carrying simulated papers oil a policy of 
insurance not containing permission so 
to do. 

(a) The documents and papers ex- 
pected to be found on board a neutral 
•hip, are, 1, The passport, tea-brief, or 


sea-letter. 2, The proofs of property, 
bill of sale, Ac. 3, The muster-roll. 4, 
The charter-party. 5, The bills of lad- 
ing. 6, The invoice. 7, The log-book. 
8* The bill of health. See Marshall on 
Insurance, B. 1, c. 9, s. 6. As to the 
manifest or written contents required for 
the importation of goods into Great Bri- 
tain, see 6 Geo. 4, c. 107, s. 3 to 7. 
As to the coasting trade, 9ec same statute, 
s. 100 to 114. 

(M Liv. 3, tit. 1, Charte-parties, art. 
10, and Valin thereon. See also Pothier, 
Charte-partlc, num. 31. 



chap, iv.] Duties of Master and Owners. 303 

by a clause of demurrage, he must wait that period also if required 
to do so. 

5. Secondly, as to the commencement of the voyage. 

All things being prepared for the commencement of the voyage, 
the master must forthwith obtain the necessary clearances or per- 
mission to sail from the officers of the customs or others appointed 
for the discharge of vessels, and pay (c) the necessary port and 
other charges for that purpose. 

§ By the 3 & 4 Wm. 4, c. 52, entitled f< An Act for the general 
regulation of the Custom. s,” it is enacted : 

That no goods shall be shipped or water-borne to be shipped 
on board any ship, in any port or place in the United Kingdom, 
or in the Isle of Man, to be carried beyond seas, before due entry 
outwards of such ship, and due entry of such goods shall be made 
and cocket granted, nor before such goods shall be duly cleared 
for shipment in manner thereinafter directed, and that"no stores 
shall he shipped for the use of such ship, except such as are 
borne on the victualling bill of such ship under pain of for- 
feiture (i d ). 

That no ship on board of which any goods or stores shall have 
been shipped for parts beyond the seas, shall depart from such 
port until such ship shall have been duly cleared outvrards for 
her intended voyage, under pain of forfeiture by the master of the 
sum of 1 001. (e). 

It maybe useful to state in this place in what this ‘‘duly 
clearing” of a ship consists. 

The master of every outward bound ship shall, upon application 
to an officer called the searcher , receive a victualling bill , for the 
shipment of such stores as he may require, and as shall be allowed 
by the collector and controllor for the use of the ship, according 
to the voyage upon which she is about to depart, and no articles 
taken on board shall be deemed to be stores, esfcept such as shall 
be borne on such victualling bill (y*). He shall also, before any 
goods be taken on board, deliver JLo the collector or controller, a 
certificate from the proper officer, of the clearance inwards or 
coastwise, of such ship of her last voyage, specifying what goods, 
if any, have been reported inwards for exportation, and also deli- 

(c> Guidon, c. 5, art. 33 ; Molloy, («) Sect. 62. 
book 2, chap. 2, sect 9. (/) Sect. 63. 

(d) Sect. 61. 
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ver to the collector or controller an account, signed by the master, 
or his ageqt of the entry outwards of such ship for her intended 
voyage, setting forth the name and tonnage of the ship, the name 
of the place to which she belongs if British , or of her country if 
foreign, the name of the master, of the place for which she is 
bound, and of the place in such port at which she is to take in 
her lading for the voyage. The particulars of such account shall 
be written and arranged in such form and manner, as the collector 
and controllor shall require ; and such account shall be the entry 
outwards of such ship, and shall be entered in a book to be kept 
by the collector, for the information of all persons interested. 
And if any goods be taken on board any ship before she shall 
have been entered outwards, the master shall forfeit the sum of 
100/. If, however, it become necessary to lade any heavy goods, 
before the whole of the inward cargo is discharged, it shall be 
lawful for the collector and controller to issue what is called a 
stiffening order for that purpose (r/). 

Every person entering outward goods for export beyond the 
seas, shall deliver to the collector or controllor a bill of the entry 
thereof, (fairly written, or fairly written in part, and fairly printed 
in part, 1 & 2 Viet. c. 11**3,) in words at length, expressing the 
name of the ship and of the master, and of the place to which the 
goods are to be exported, and of the person in whose name the 
goods are to be entered, and the quantities and proper denomina- 
tion or descriptions of the several sorts of goods, and shall pay 
down any duties which may be due upon the exportation of any 
such goods, and such person shall also deliver at the same time 
one or more duplicates of such bill in which all sums and num- 
bers may be expressed in figures, and the particulars contained 
in such bill shall be written and arranged in such form and man- 
ner as the collector and controllor shall require, and thereupon 
the collector and v controller shall cause a cocket to be written for 
such goods, making it known that such goods have been entered, 
and shall sign such cocket , and deliver it to the person who shall 
have made such entry, and who shall keep and be responsible for 
the proper use of the same (//). 

Before any part of the goods for which any cocket shall have 
been granted, shall be shipped or water-borne, to be shipped, the 


K9) Sect* 


(A) Sect. 65. 
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same shall be duly cleared for shipment with the searcher , and 
before any goods be cleared for shipment, the particulars of the 
goods for each clearance shall be indorsed on such cocket 9 toge- 
ther with the number and denomination or description of the 
respective packages, containing the same ; and in the margin of 
such indorsement shall be delineated the respective marks and 
numbers of such packages, and to each such indorsement shall be 
subjoined in words at length, an account of the total quantities of 
each sort of goods intended in such indorsement, and the total 
number of eacli sort of package in which such goods arc con- 
tained, distinguishing, &c. And all goods shipped or waterborne, 
to be shipped, not being duly cleared as aforesaid, shall be for- 
feited (*•). 

The person clearing such goods for shipment, shall upon each 
occasion produce the rocket so indorsed to the searcher, and shall 
also deliver a shipping hill or copy of such indorsement, referring 
by names and date to the rocket , upon which such indorsement is 
made, and shall obtain the order of the searcher for the shipment 
of such goods, which indorsement and shipping hill shall be writ- 
ten and arranged as the collector and controller shall require (J). 

Before any ship shall be cleared outwards with goods on board, 
the master shall deliver a content of such ship to the searcher , 
setting forth the name and tonnage of such ship, and the place 
and places of her destination, and the name of the master, and 
also an account of the goods shipped on board, and of the 
packages containing sjgch goods, and of the marks and numbers 
upon such packages, and also before the clearance of such ship, 
the rockets with the indorsements and clearances thereon, for the 
goods shipped, shall be finally delivered by the respective ship- 
pers of such goods to the searcher , who shall file the same toge- 
ther, and shall attach with a seal a label to the file, showing the 
number of cockets in the file, and shall compare the particulars 
of the goods in the cockets with the particulars of the goods in 
such content , and shall attest the correctness thereof by his sig- 
nature on the label 9 and on the content , and the master of the 
ship shall make and sign a declaration before the collector or con- 
troller to the truth of such content , and shall answer to the col- 
lector or controller such questions concerning the ship, the cargo. 


(i) Sect. 70. 


x 


(j) Sect. 71. 
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and the intended voyage as shall be demanded of him ; and there- 
upon the collector or controller shall clear such ship for her in- 
tended voyage, and shall notify such clearance, and the date 
thereof upon the content and upon the label to the file of cockets, 
and upon the victualling bill, and also in the book of ships’ entries 
outwards, for the information of all parties inte/ested, and shall 
transmit the content and the cockets , and the victualling bill to the 
searcher ( k ). The file of cockets and the victualling bill shall 
thereupon be delivered by the searcher to the master of such ship, 
and such file of cockets and victualling hill so delivered, shall be 
kept by the master of such ship, as the authority for departing 
from the port with the several parcels and packages of goods and 
of stores on board, so far as they shall agree with the particulars 
in the indorsements on such cockets , or with such victualling 
bill (l).§ 

Having complied with these regulations, the master must 
commence his voyage without delay, as soon as the weather is 
favourable (m). But he must on no account sail out during tem- 
pestuous weather (n). <By most of the ancient marine ordinances 
(o) the master is required before he hoists sail to consult his mate, 
pilot, and others of the crew, as to the wind and weather (/>), but 
I apprehend such consultation is not required by the law of Eng- 
land, according to which the entire management of the ship is 
intrusted to the master. 

6. If there has been an undertaking or warranty to sail with 
convoy (f), the vessel must repair to the place of rendezvous for 
that purpose, and the master must put himself under the pro- 


(A) Sect. 78, 

(/) Sect. 7*>. 

( w) Ante. chap. I of this part. sect. 
10 & It; Ordin. ot Rotterdam, 2 Ma- 
gens, p. 102, nrt. 128. 

The Ordin. of the Hanse Towns allow* 
two or three day*. • 

(») Mollov, book 2, chap. 2, sect. I ; 
Roeeus, not. 56. 

(o) See French Ordin. art. 15, Juge- 
men* d'Oleron, cited by Valin in his 
Commentaries on it. 

** The master should ask counsel at hi* 
fellowes in making of sail, and gif some 
of them say is that the wrddar is gude, 
and some say is the contnu re, the master 


should accord with the mnisf part, and 
gif he din's otherwise, and ocht cum to 
the ship but gude, the master should pay 
the skaith gif he has guhairwith.** — Bal- 
four, l Roll's Commentaries, 554. 

( l>) Wellwood, tit. 8, p. 26 ; Ordin. 
of Antwerp, 2 Magens, p. 17, art. 11; 
Kmcrigon, tom. 1, p. 376. 

This author also observes, that although 
the master is bound on this and other 
invasions to ask the advice of his crew, 
yet he is not bouud to submit blindly to 
it if it is bad, or if under the circum- 
stances it appears to be bad. 

( 9) The cases relating to convoy will 
be found at the end of this section. 
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tection and control of, the ships of war appointed under the 
authority of the government for the guard of merchant vessels, 
bound to the place of his destination. A warranty that the vessel 
shall sail with convoy is very common in a policy of insurance, 
and in that case, if it be not complied with, the insurance becomes 
absolutely void, and the insurers are not answerable for a loss hap- 
pening by tempest or other accident wholly independent of the 
subject of the warranty, for which they would otherwise be 
liable, nor in many cases bound to return the premium ; but if 
the warranty be made by the master or owner to the merchant, 
and not complied with, the master or owner may be responsible 
for a loss happening by tempest or other accident, for which 
otherwise the master or owner would not be liable ; ami even if 
the ship arrive safe, may be bound to compensate the merchant 
for the loss of the advantage of return of premium (r). The mer- 
chant having trusted to this warranty of the master or owner, and 
in confidence of its performance, made a similar warranty in his 
contract with the insurers, and having lost the benefit of his 
insurance, or of a return of premium, by "the breach of the war- 
ranty on the part of the master and owners, has a right to receive 
from them whatever he has lost by their misconduct. This 
warranty has been so fully and ably treated by Mr. Park (.v), ill 
his valuable book on Insurance, that I should forbear to enter 
upon it here, did not a reference to the several decided points and 
authorities on the subject appear absolutely necessary in this 
place. 

The convoy must be a ship or ships of war appointed under the 
authority of the government, that is, immediately by the govern- 
ment, or by the commander in chief on a particular station. The 
protection of a ship of war accidentally bound on the same 
voyage, although discharging the office of a convoy, is not a con- 
voy within the meaning of this warranty (t). 

But this warranty to sail or depart with convoy, does not mean 
that the vessel shall depart with ccJnvoy immediately from the 
lading port, but only from the place of rendezvous appointed for 


(r) Sanderson and Others r. Busher, 4 
Campb. 54, in note. 

(t) Park on Insurance, chap. IB. Th e 
same subject is also very fully discussed 
in Mr. Serjeant Marshall's excellent trea- 


tise on the Law of Insurance, published 
about the same time as the fir*t edition 
of this book. 

(O Hibbert r. Pigou ; Park on In- 
surance, chap. 18, 

x 2 
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vessels bound from that port. From many ports, and among 
others frbm the port of London , no convoy ever sails. It has 
therefore been held sufficient for a vessel bound from London , to 
sail with convoy from the Downs (u) ; and even from Spithead , 
when there was no convoy appointed at the Downs (v). It has 
also been held that a vessel is not bound to put hterself, between 
the loading port and place of rendezvous, under the protection of 
a convoy intended for ships on other destinations ( w ). 

Neither does it require the vessel to sail with convoy bound to 
the precise place of her destination. But if the vessel sail with 
the only convoy appointed for vessels going to the place of her 
destination, it is sufficient. Thus, where a policy had been 
affected on goods on board a ship called the Little Betsey , on a 
voyage at and from London to Saint Sebastian in Spain 9 war- 
ranted to depart with convoy for the voyage, and at the trial of an 
action brought against the underwriters, it appeared that no 
convoy was appointed directly to Saint Sebastian , but that the 
Little Betsey sailed under convoy of a squadron of frigates, the 
commander of which hefd orders from the Admiralty to take with 
him the Weazle and another frigate, and proceed to Gibraltar , 
and to take with him such ships as should be at Spithead bound 
to Bilboa (which is very near and in the course to Saint 
Sebastian) and to detach the Weazle with the latter, with orders 
to see them safe to Bilboa ; and on the voyage the commodore 
made a signal for the Weazle to part company, and take with her 
such ships as were bound to Bilboa and Saint Sebastian , in 
obedience to which the Weazle parted company, and took with 
her the Little Betsey and other ships bound for Bilboa and 
Saint Sebastian , but soon after parted witli them in cbace of a 
strange ship, and did not afterwards join them; a jury of mer- 
chants, to whom Chief J ustice Eyre left the question, determined 
this to be a sailing with convoy according to the meaning of the 
warranty, and the Court of Common Pleas afterwards approved 
of the verdict (x). 

In the case just quoted, the convoy under which the vessel 
sailed, was in effect the convoy for the whole voyage, although 


(u) Lethulier’s case, 2 Salk. 443. (a?) D’Eguino v. Bewicke, 2 Hen. 

(v) Gordon v. Morley, 2 Stra. 1265. Black. 551. 

(to) Warwick v. Scott, 4 Carapb. 62. 
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not intended actually for Saint Sebastian . It sometimes happens 
that the force first appointed is to accompany the ships <only for a 
part of their voyage, and to be succeeded by another ; at other 
times a small force is detached from the main body to bring them 
up to a particular point ; if a vessel sail under the protection of 
the force thus appointed (y), or detached (a), the warranty is 
satisfied. 

But this warranty requires not only that the vessel shall com- 
mence the voyage under the protection of the convoy, but also 
that she shall continue during its course under the same pro- 
tection (a), unless prevented from so doing by tempest or other 
unavoidable accident, in which cases the master and owners will 
be excused, if the master does all that is in his power to keep the 
benefit of the convoy (6). 

Neither is it sufficient for the master to sail in company with 
the ships of war appointed as the convoy, but he must before the 
departure obtain, or at least use all due diligence to obtain, the 
sailing instructions and orders delivered out by the commander of 
the convoy to the masters of tKe trading vessels, that are to sail 
under his protection. The necessity of obtaining such orders, if 
possible, is fully established by the two cases of fVebb v. Thomson 
(c), and Anderson v. Pitcher , in the Court of Common Pleas (d) ; 
in the last of which Lord Eldon observes : “ It being once 
decided, that a convoy within the terms of the policy, means 
a convoy appointed by government, it seems to follow of necessity 
that the ship must depart with sailing instructions, if by the due 
diligence of the master they can be obtained. The value of a 
convoy appointed by government in a great measure arises from 
its taking the ships under control as well as under protection. 
But that control does not commence until sailing instructions 
have been obtained; nor can it be enforced otherwisejthan by 
their means. Indeed, the reason of that rule, which requires that 
the convoy should be appointed by government, shows the neces- 
sity of having sailing instructions ; • since without them the ship 
does not stand in that relation, or under those circumstances, in 


(y) Smith v. Readshaw, Park, chap. 
18 ; De Garay v. Clagget, ibid. 

(z) Manning v. Gist, Marshall, book 
1, chap. 8, sect. 4; Audlcy v. Duff, 2 
Bos. & Pull. 111. 

(a) Lilly r. Ewer, Doug. 72. 


(6) Jeffrey*. Legendra, Carth. 216; 
3 Lev. 320. 

(c) Webb v. Thomson, 1 Bos. & 
Pull. 5. 

(ri) Anderson v. Pitcher and Wife, 2 
Bos. Sc Pull . 164. 
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which she can take the full benefit of the government convoy. If 
the fleet he dispersed by a storm, how is she to learn the place of 
rendezvous ? If it be attacked by the enemy, how is she to obey 
signals ? In short, what communication can the protected have 
with the protecting force? It has been contended, that if she be 
under the protection of the guns, it is sufficient. * But will it be 
contended that, provided she be under the protection of the guns 
at her departure, though sailing instructions be never obtained 
during the voyage, or not till the last day of the voyage, the war- 
ranty is complied with ? Either sailing instructions are not 
necessary, or, if they be necessary, they must be so at some given 
period, and can only be dispensed with in some particular cases. 
Then can any other period be assigned but the beginning of the 
voyage ?” 

Each of these two cases arose from the loss of the same vesssel, 
the Golden Grove , which had been insured at and from London , 
to the West Indies , with leave to go to the place of rendezvous to 
join convoy, and warranted to sail from thence with con- 
voy for the voyage ; arfd in the'last of them, in which the facts 
are most fully stated, it appeared that the ship arrived at 
Spithead about nine o’clock in the morning of the 15th November, 
1795 ; that she came round under the care of the first mate, the 
captain himself being on shore at Portsmouth; that on the pre- 
ceding day, (the 14th) sailing instructions were delivered at 
Portsmouth to all such ships as applied regularly for them ; and 
that the captain of the Golden Grove , previous to her arrival, 
made inquiry concerning sailing instructions but found that they 
could not be obtained until the ship was actually in sight, that 
on the 15th of November , by daylight, Admiral Sir II. C . Chris- 
tian, the commander of the convoy, got under weigh, but had not 
entirely quitted the roadstead until about four o’clock in the 
evening : and when he got under sail, he left the Trident frigate 
to bring up such vessels as did not weigh anchor with him ; that 
about one o’clock of the same day, the captain of the Golden 
Grove repaired on board, and got under weigh, at which time 
the Trident had also got under weigh, and both the admiral’s 
ship and the Trident had then proceeded so far, that it was clear 
the Golden Grove could not overtake the former soon enough for 
the captain to go on board that night, and it was even doubtful whe- 
ther he could overtake the latter. That on the next day between 
ten and twelve o’clock in the forenoon, the captain of the Golden 
Grove , being only a quarter of a mile from the admiral’s ship, 
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went on board her, and obtained sailing instructions : that soon 
after the Golden Grove was lost, having been from the time of 
her departure to that of the loss, under the protection of the 
convoy. Upon this state of facts, it was held that the warranty 
was not complied with ; for either the ship had not arrived time 
enough to obtain sailing instructions, or if she had arrived time 
enough, her captain had not used the necessary endeavours to 
obtain them before she sailed. 

If the ship do not quit her moorings until a few hours after the 
convoy, and in consequence of the occurrence of a calm and heavy 
sea is prevented from joining the convoy, it will not be an excuse 
for the master to show that he made every practicable exertion to 
come up with the convoy, and would have done so without diffi- 
culty if the wind had continued as it was at the time when he left 
his moorings (e). m 

On the other hand, if the master do all in his power tb obtain 
sailing instructions, but is prevented from obtaining them by the 
badness of the weather (/) ; or if they are refused by the com- 
mander of the convoy ( g ) ; the warranty is complied with. 

So, where by the terms of a policy of insurance on a ship at 
and from Portneuf to London , a part of the premium was to be 
returned, if the ship sailed with convoy on or before the 31st of 
October ; and it appeared that vessels sailing from Portneuf must 
clear at Quebec , and that the ship arrived at Quebec on the 28th 
of October , and obtained her clearances on the 29th, but could 
not procure a pilot to carry her down the river St. Lawrence till 
the 30th, on which day she joined the convoy some leagues below 
Quebec , but within the limits of that port, and cleared the port 
with the convoy on the 31st; it was held that the insurers were 
entitled to a return of premium, although the convoy had left 
Quebec on the 28th, having laid to for vessels that had not been 
able to join ; the master who had gone from Portneuf to Quebec 
by land, had received his sailing instructions on the 27th of the 
month (A). And where the master,* in consequence of waiting for 
particular goods, did not leave his moorings until after the con- 
voy, and was not able to join, having done all he could for that 


(e) Sanderson and Others v. Busher, 
4 Campb. 54, in note. 

if) Victorin v. Clecvc, 2 Stra. 1250. 
The cause was tried before Ch. J. Lee at 
Guildhall. 


(ff) Veedon v. Wilmot, by Ch. J. Lee 
at Guildhall; Park, chap. 18, p. 444. 
notis. 

(/*) Ridsdale and Others v. Shedden, 
4 Campb, 107. 
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purpose, he was held not liable to an action at the suit of the 
owner of those goods (i). 

7. The necessity of sailing under convoy does not at all 
times depend merely upon a special undertaking or warranty for 
that purpose : during war it has been thought expedient by the 
legislature of different states, to compel merchant vessels, in 
many cases, to place themselves under this protection as a mea- 
sure of public policy, to prevent the enemy from enriching him- 
self by their capture (/). This was done by the Legislature of 
this country during the late wars (A). And it might be considered 
as a general rule, liable to some exceptions allowed by statute, 
that a private merchant vessel should not sail on a foreign voyage 
without convoy, unless previously licensed so to do. For it was 
in the first place enacted in general terms, that it should not be 
lawful for any ship belonging to his Majesty’s subjects (except as 
therein ‘provided,) to depart from any port or place whatever, un- 
less under such convoy as might be appointed for that purpose (/). 
And the master was required to use his utmost endeavours to conti- 
nue with the convoy during the whole voyage, or such part thereof 
as it should be directed to accompany his ship, and not to separate 
therefrom without leave of the commander, under very heavy pe- 
cuniary penalties (m). And in case any ship should depart with- 
out convoy, contrary to the act, or wilfully separate therefrom, all 
insurances on the ship, cargo, or freight, belonging to the master, 
or to any other person who should have directed or been privy 
to such departure or separation, were made null and void (w). 
And the officers of the Customs in Great Britain and Ireland 


(0 Magelh&cns v. Busher, 4 Campb. 
54. 

O') A very full account of the regula- 
tions made at differcht times in Franco 
on the subject of convoy, is given in Va- 
lin’s Commentary on the French Ordin- 
ance, tom. 1, p. 691, by which it appears 
that at particular periods, merchant ships 
have been absolutely forbidden to sail 
without convoy, under very severe penal- 
ties on the master and owners ; and that, 
whenever convoy was required, the mas- 
ter was to bring his ship to the rendez- 
vous, and receive sailing instructions, 
( ordres pour la route,) from the command- 
ant, and obey his orders, and not separate 


from him. The Ordinance of Hamburgh, 
of the year 17.31, tit. 4, art. 4, requires 
the master to receive a letter of instruc- 
tions from the commander of the convoy, 
2 Magcns, 214. 

(A) 38 Geo. 3, c. 76, and 43 Geo. 3, 
c. 57. 

(/) 43 Geo. 3, c. 57, s. 1. 

(m) Id. sect. 2 and 3. 

(n) Id. sect. 4. A person who put 
goods on a ship, advertized as a runn- 
ing ship, which was captured on her 
voyage, was held to have lost the benefit 
of liis insurance, it being held that he 
was privy to the ship's departure without 
convoy, and that to be privy was sufficient 
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were required not to allow any ship, which ought to sail with 
convoy, to clear outwards from any place in the United Kingdom 
to foreign parts , until the master should have given bond with 
one surety, with condition that the ship should not depart with- 
out convoy, contrary to the directions of the act, nor afterwards 
desert or wilfully separate therefrom (o). 

8. The constructions put upon an undertaking to sail with 
convoy, were in general found to be the true construction of the 
Acts of Parliament (p). As similar statutes may be expected to 
pass whenever this country shall again unhappily be engaged in 
war, it has been thought right to notice here the decisions that 
took place on the former acts. 

The ship Maximilian , bound from London to Quebec , arrived 
at Portsmouth a few hours after the Quebec convoy had sailed 
from thence for Falmouth , under orders to lie to, and call for 
ships off that port. The ship remained at Portsmouth for sftteen 
days, and then sailed with a Mediterranean convoy, that would 
protect her as far as the Azores , and was never heard of after- 
wards. In an action on a policy of # insurance effected by the 
owner, who was privy to this sailing, it became a question, whe- 
ther this was a sailing under convoy within the meaning of the 
act ; and the Court held that it was not (y). It was contended, 
that the Mediterranean convoy was a sufficient convoy to satisfy 
the act ; or, if it were not, then that the ship might be presumed 
to have sailed in pursuit of the Quebec convoy, which it was 
argued she might lawfully do. But the Chief Justce (r) said, 
“ on the whole purview of the act, it appears that the sailing with 
convoy, which it requires, must be a sailing with convoy for the 
voyage, or for so long a part thereof as convoy is appointed to 
go.” “ The master sailed from Portsmouth to Falmouth without 
a convoy, bound for Quebec (s). It is argued that he may sail 
from port to port without convoy ; but the acfr does not say that, 
unless the ship was bound from port to port: the exception in the 
sixth section is for vessels bounc \ from port to port. The next 
argument used is, that the captain may legally endeavour to over- 


for this purpose, without being instru- (r) Sir James Mansfield. 

mental. Wainhouse t>. Cowie, 4 Taunt. («) And also without a convoy ap- 

1 78. pointed for the Quebec ships which might 

(o) 43 Geo. 3, c. 57, s. 5. have been sufficient. Sec D’Eguino v. 

(p) By Lawrence, J., 1 Taunt. 253. Bewicke, ante, p. 308. 

(y) Cohen t. liincklcy, l Taunt. 249. 
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take the convoy ; but if he may try at all, why may he not con- 
tinue to try, till the convoy is arrived within the last ten miles, or 
even the la9t mile of the voyage. Such a construction would 
wholly defeat the purposes of the act : this then is a sailing con- 
trary to the act, and avoids the policy.” Mr. J ustice Heath ob- 
served there was no evidence of any sailing instruetions having 
been given to the ship (£). Mr. Justice Chambre observed, that 
though the act was to many purposes penal, yet it was to certain 
purposes a remedial act, directed to a great object of public policy, 
and the Court could not do it away on account of the hardship 
of the case. 

The ship Providence being about to sail from London to 
Madeira , and being represented to be armed with six carriage 
guns, and manned with twelve men and boys, a license was ob- 
tained for her sailing without convoy, provided she should be 
armed and manned in the manner before mentioned . She had her 
complement on board in the port of London , but five men were 
discharged ; and on the 5th of October the ship cleared out for 
Madeira; and on the 11th of February she sailed from the 
Downs for Portsmouth , where, if any where, she would have 
found and joined convoy for Madeira . On the 13th of February 
she was captured off Shoreham, having only seven men on board. 
No bond was given upon the ships clearing out . At that time, the 
owners had not determined whether or no they should avail them- 
selves of their license : if upon the ship’s arrival at Portsmouth a 
convoy was found ready to sail, it was intended that the ship 
should be placed under its protection : if such convoy should not 
be found, it was intended to complete the crew to the number 
required by the license, and to sail under the license. The 
legality of this transaction was questioned in an action upon a 
policy of insurance ; and the Court held it to be illegal. The 
license could not legalize the ship’s departure and proceedings, 
because its condition was not complied with ; and although the 
ship might lawfully have sailed to Portsmouth , as the place of 
rendezvous, if it had been intended that she should sail with con- 
voy, yet in that case a bond was necessary, and none had been 
given, so that in effect this was a departure without license, and 
without convoy (u). 


( t ) Sec Webb v. Thomson, and An- 
derson v» Pitcher and Wife, ante, p. 30P. 


(w) Hinckley v. Walton, 3 Taunt. 131. 
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The ship Ocean was chartered for a voyage from Hull to 
Palermo , Messina , or Malta , and was destined accordingly. A 
license was obtained for her sailing without convoy from Hull to 
Gibraltar y in which she was described as bound on a voyage to 
Gibraltar ; she did not in fact take in any goods for Gibraltar , 
but she obtained clearances for Gibraltar , Malta and Messina . 
Written instructions were given to the master to proceed to Spit- 
heady and there to make inquiries about convoy, and if he should 
find a convoy appointed for the Mediterranean on the point of 
sailing, to take advantage of it ; but not to receive instructions 
until it should be actually under weigh, that he might be at 
liberty to pursue his voyage singly, should the convoy not sail 
the moment the wind should be fair : in that case he was to make 
his way direct to PalermOy without touching either at Gibraltar 
or any other port. If, however, in passing Gibraltar , he should be 
ordered into the Bay by any of the cruizers, in order to join convoy 
bound upwards, he must comply; but not otherwise; as his great 
object must be to get to Palermo as soon as possible. The ship 
sailed without convoy, and arrived in» the Gut of Gibraltar , and 
the master was obliged by stress of weather to put into Gibraltar , 
where he remained ten days, and inquired for convoy upwards 5 
but finding no convoy, and there being no person authorized to 
appoint convoys or to grant licenses, he sailed again for Palermo , 
and was captured on the way thither. The course of navigation 
to Palermo and Gibraltar is the same as far as the Gut of Gi- 
braltar . Convoys for Sicily and other places in the Mediter- 
ranean frequently sailed from England . In an action on a policy 
of insurance the legality of this voyage also was questioned; 
and it was contended that the voyage was legal, because there 
was a license to proceed to Gibraltar without convoy, and the 
further prosecution of the voyage from that place, was within the 
exceptions of the statute ; but the Court held the voyage to be 
illegal, the ship not having in fact sailed for Gibraltar , as her 
license imported ( v ). It is obvious that the parties interested in 
this voyage, and also in that of the ship Providence y were endea- 
vouring to evade the law, and they met with the fate that usually 


(r) Ingrain and Others*?. Agncw, 15 4 Taunt. 178, and Darby v. Newton, 6 

East, 517. See also Wainhouseo. Cowie, Taunt. 544. 
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awaits attempts of that nature ; they found the law too strong for 
them. 

The Triumph sailed with convoy from Cork , in 1811, returned 
to that port with the convoy, sailed with it again, and putting back 
in distress the convoy proceeded without her. Being repaired, 
she sailed ultimately on the voyage without convoy, or having 
obtained a license to sail without. Under these circumstances 
the ship was held to have literally complied with the provision of 
the statute, and when leaving the port of Corky for the third time, 
to have lawfully sailed on her voyage, without waiting for the 
next convoy from that port, or joining convoy from any other 
port ( w ). 

The ship Sir Sydney Smithy bound from London to Berbice 9 
sailed with a fleet for the West Indies , under convoy, and arrived 
therewith off Madeira , on Saturday the 17th October . The 
master wao to land goods at Madeira , and take some wine on 
board there, he began to land the goods as soon as he arrived, 
but not being allowed to work on the Sunday, he had not got the 
wine on board till the Monday at noon, the convoying ship with 
the greatest part of the fleet sailed away on the Sunday, and was 
too far off to be overtaken. Some other ships were left behind at 
Madeiray and all agreed to sail together for mutual protection. 
The Sir Sydney Smith however was afterwards separated from 
them and captured. An owner of some goods insured was on 
board during the voyage, and afterwards brought an action on his 
policy. The cause was tried before Lord Ellenboroughy who 
expressed himself to be clearly of opinion that the underwriters 
were discharged on the ground of deviation, but said he was 
inclined to think this was not a wilful desertion of the convoy 
within the meaning of the act, as the master appeared to have 
acted bond Jide 9 and not to have been aware of the precise time 
when the convoy sailed from Madeira (x). 

But a merchant who having covenanted to furnish a full cargo in 
the West Indies , to a ship on a voyage from Liverpool to the West 
Indies and back, furnished a partial cargo only, was held liable to 
an action on his covenant, although the ship sailed from Liverpool 
without convoy, and without being manned in the manner spe- 


( w ) Laing v. Glover, 5 Taunt. 49. 


(.?•) Williams r. Shee, 3 Campb. 469. 
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cified in a license that had been obtained for sailing without 
convoy, it not appearing that at the time of the*contract of 
affreightment, the parties contemplated a disobedience of the Act 
of Parliament ( y ). 

9. Thirdly, as to the course of the voyage. 

Having commenced his voyage, the master must proceed to the 
place of destination, without delay, and without stopping at any 
intermediate port, or deviating from the straight and shortest 
course, unless such stopping or deviation be necessary to repair 
the ship from the effects of accidents or tempest, or to avoid 
enemies or pirates, by whom he has good reason to suspect that 
he shall be attacked, if he proceeds in the ordinary track, and 
whom he has good reason to hope that he may escape by delay 
or deviation, or unless the ship sail to the places resorted to in long 
voyages for a supply of water or provisions by common and 
established usage (s), §By the French ordinance (o) the master 
is expressly prohibited from entering, without necessity, into any 
foreign port, and if driven there by a tempest, or by pirates, he is 
enjoined to set sail again, on the first favourable opportunity; and 
by the Code de Commerce, if, during the course of a voyage, 
the captain is compelled to enter a port, he must, if a French 
port, go before the President of the Tribunal of Commerce, or 
the “ Juge de Paix,” to declare his reasons for so doing; in a 
foreign port, before the French Consul. § If the ship is captured 
in consequence of deviation, the merchant is entitled to recover 
from the owner, tl\e prime cost of his goods, with the shipping 
charges, but no more, without direct proof that the goods, at the 
time of the loss, were enhanced in value beyond the amount 
before mentioned, although the merchant may have effected a 
policy of insurance thereon ( b ). § This decision has been questioned 
by a very learned writer (c), who suggests, that the value of the goods 
are at least enhanced by the sums expended irf transporting them 
so far, including the premiums paid for the insurance, the benefit 
of which is lost by the wrongful act of the defendant. § 


(y) Wilson v. Fodcringham, 1 
S. 468. 

( 2 ) Davis v. Garrett, 6 Bing. 716; 
Freeman v. Taylor, 8 Bing. 120; Mount 
v . Larkins, 8 Bing. 100 ; M‘ Andrew v. 
Adams, 1 B. N. C. 29 ; Palmer v Mar- 
shall, 8 Bing. 317 ; Medeiros t>. Hill, 8 


Bing. 231 ; Roccus de Assec. note 52 ; 
Park on Insurance, c. 17. 

(a) Liv. 2. Tit. 1. Art. 24. 

(5) Parker v. James, 4 Campb. 112. 
(c) The Author of the Articles on 
Mercantile Law, — in the Law Magazine, 
No. xvii. 
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And if, during an unnecessary deviation, the goods put on 
board the ship be lost or damaged, the owner will be responsible 
for the injury, although it be not proved to have been caused by 
the deviation. 

In the case of Davis v. Garrett (d), the plaintiff put on board 
the defendant’s barge, lime, to be conveyed front the Medway to 
London. The master of the barge deviated, unnecessarily, from 
the usual course, and during the deviation a tempest wetted the 
lime, and the barge taking fire thereby, the whole was lost. 

It was contended for the defendant, that the cause assigned for 
the loss of the lime was too remote to entitle the plaintiff to sue — 
that it could not be averred, with certainty, that the deviation was 
even the remote cause of the loss, for the barge might have 
encountered, and probably would have encountered, the same 
storm if she had proceeded in a direct course ; but Lord Chief 
Justice Tmdal ', in delivering the judgment of the Court of Com- 
mon Pleas, said — 

“ The objection taken is, that there is no natural or necessary 
connection between the wrong of the master in taking the barge 
out of its proper course, and the loss itself. But if this argument 
were to prevail, the deviation of the master, which is undoubtedly 
a ground of action against the owner, would never, or only under 
very peculiar circumstances, entitle the plaintiff to recover. For 
if a ship is captured in the course of deviation, no one can be 
certain that she might not have been captured if in her proper 
course. And yet, in Parker v.' James (e), where the ship was 
captured in the act of deviation, no such ground of defence was 
even suggested. Or, again, if the ship strikes against a rock, or 
perishes by storm, in the one course, no one can predicate that 
she might not equally have struck upon another rock, or met 
with the same or another storm if pursuing her right and ordinary 
voyage. The sarie answer might be attempted to an action 
against a defendant, who had by mistake forwarded a parcel by a 
wrong conveyance, and a loss had thereby ensued ; and yet the 
defendant in that case would undoubtedly be liable. But we 
think the real answer to the objection is, that no wrong doer can 
be allowed to qualify or apportion Sis own wrong ; and that as a 
loss has actually happened whilst his wrongful act was in opera- 


(rf) 6 Bing. 716. 


(«) 4 Campb. 112. 
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lion and force, and which is attributable to his wrongful act, he 
cannot set up as an answer to the action the bare possibility of a 
loss if his wrongful act had never been done. It admits of a 
different construction, if he could show, not only that the same 
loss might have happened, but that it must haye happened if the 
act complained of had not been done.” 

If a particular route be prescribed by charter-party, the master 
must pursue it — if the ship be destined to several places, he 
should sail to them in the order designated (/), or which may be 
usual — making such intermediate rests and stages only in the 
course of his voyage as the ordinary convenience of his employers, 
and the nature of the ship’s service, may require ($r).§ If she be 
driven into a port out of the course of the voyage by tempest, or 
the master sail thither for any of the before-mentioned reasons, he 
must wait no longer than necessity requires, but sail again without 
delay ; and for that purpose supply his ship with th^ requisite 
necessaries or repairs as expeditiously as possible. 

While a vessel is detained at a port of necessity, it seems to be 
no deviation to take in an additional c^rgo, if no additional delay 
or risk is occasioned thereby. 

In an action on a policy of insurance on ship and freight from 
Spain to London , with liberty to touch and stay at any port or 
place whatever, without being deemed a deviation, the ship was 
obliged to put into Gibraltar for provisions, and, while she lay 
there, received some chests of dollars on board on freight, which 
occasioned no delay. It was objected, that as there was no liberty 
to trade, the underwriters were discharged ; but the Court held, 
that as there had been no delay, nor any increase or alteration of 
the risk, the plaintiff 1 was entitled to recover (A). 

So where a ship, insured, from Stockholm to New York , with 
a cargo of sheep, having touched at Elsineur for convoy, and to 
pay the sound due3, took in a fresh supply of «provender for the 
sheep, without thereby occasioning any delay. The Court held 
that the underwriters were not discharged (i) §. 


(/) Max v . Roberts, 12 East, 89. 

(g) Beatson v. Haworth, 6 Term Rep. 
531. 

( h ) Raine v. Bell, 9 East, 195 ; over- 
ruling the nisi prius decisions of Stitt v. 
Wardell, 1 Esp. 610, and Sheriff v. Potts, 
5 Esp. 96. See also Phillips on Insur- 


ance, c. 12, p. 200, 201 ; and Mr. Justice 
Story's note to the American edition of 
this work. 

(i) Corraack r. Gladstone, 11 East, 
347. See also Laroche v. Oswin, 12 
East, 131. 
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If the ship has the misfortune to meet with enemies or pirates, 
the master jnust perform the part of a valiant man, and make the 
best resistance which the comparative strength of his ship and 
crew will allow (J). 

By the treatise called the Guidon , it is declared, that if the 
master, by connivance with robbers, or by his* entreaties, obtain 
from them any part of the cargo, by way ef payment of his freight, 
he shall restore such part to the merchant, receiving the freight 
due in respect of it. And if the robbers pay him the freight of 
his ship, he shall give an account of the money paid, and the 
money shall be distributed by way of general average between the 
goods stolen and the freight or the ship (k). I have already 
mentioned the provisions of the English legislature on this 
subject (/). 

10. If by reason of the damage done to the ship, or through 
want of necessary materials, she cannot be repaired at all, or not 
without very great loss of time, the master is at liberty to procure 
another ship to transport the cargo to the place of destination ( m ). 
But if his own ship can b? repaired, he is not bound to send the 
cargo by another, but may detain it till the repairs are made, and 
even hypothecate it for the expense of them : that is, supposing it 
not to be of a perishable nature ; if it be of such a nature, and 
there be not time or opportunity to consult the merchant, he 
ought either to tranship or sell it, according as the one or the 
other will be most beneficial to the merchant (n). So, if the ship 
has been wrecked, and the cargo saved. And if on the high seas, 
the ship be in imminent danger of sinking, and another ship appa- 
rently of sufficient ability , be passing by, the master may remove 
the cargo into such ship, and although his own ship happen to 
outlive the storm, and the other perish with the cargo, he will not 
be answerable for the loss. 

The disposal, however, of the cargo by the master, is a 


(J) Ordinance of the Hanse Towns* 
art. 35, 36, 37 ; Roccus, not. 70 ; ante, 
part 2, chap. 5, sect. 4. See Taylor v. 
Curtis, 6 Taunt. 608. 

(ft) Guidon, chap. 6, art. 2, p. 229. 

(?) Ante, part 2, chap. 5. 

(m) Laws of Oteron, art. 4, and Olei- 
ne thereon ; French Ordin. liv. 3, tit. 3 ; 
Fret. art. 1 !, and Valin thereon ; Molloy. 
book 2, chap. 4, sect. 5 ; Ordin. of Ant- 


werp, 2 Magens, p. 14, art. 3; Ordin. 
of Rotterdam, 2 Magens, p. 104, art. 
147, 148. See also the judgment de- 
livered by Lord Mansfield in the case of 
Luke v. Lyde, 2 Burr. 889. 

(n) See the judgment pronounced by 
Sir W. Scott, in the case of the Grati- 
tudine, Mazzola, 3 Robs. Ad. Rep. p. 
240. 
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matter that requires the utmost caution on his part. He should 
always bear in mind that it is his duty to convey it to the place of 
destination . This is the purpose, for which he has been intrusted 
with it, and this purpose he is bound to accomplish by every rea- 
sonable and practicable method. Every act that is not properly 
and strictly in furtherance of this duty, is an act for which both 
he and his owners may He made responsible ; and the law of 1 Eng- 
land does not recognize the authority of any tribunal, or officer, 
acting upon his suggestion or at his instance ; but will scrutinize 
their acts as much as his own (o). 

The hypothecation of the cargo is allowed by the marine law, 
and by the law of England also ; but it is allowed in those cases 
only in which it is made in furtherance of this purpose. The sale 
of a part has been allowed : but it was allowed in a case in which 
the hypothecation of the. whole would have been lawful, and 
because it was considered as a matter equivalent to such'hypothe- 
cation. Hypothecation imports a pledge without immediate 
change of possession (p), it gives a right to the party who makes 
advances upon the faith of it, to hate the possession, if his 
advances are not repaid at the stipulated time, but it leaves to the 
proprietor of the things that may be hypothecated, the power of 
making such repayment, and thereby freeing them from the obli- 
gation. It is, therefore, (as hath been before observed (?),) con- 
trary to the nature of this proceeding, and consequently contrary 
to the duty, and beyond the power, of the master to engage that 
the lender shall at all events have the goods delivered at their 
place of destination to him or his agents, to be there sold and 
disposed of by him or them, without reserving the right of 
redemption to the merchant ; and such an engagement will not 
be obligatory upon the merchant, but he ^ill still have the right 
to take his goods upon payment of the money for which they may 
have been engaged (r). 


(o) See Hunter «. Prinsep and Others, 
10 East, 378, post. chap. 8 of this part ; 
Van Omeron v. Do wick and Others, 2 
Caxnpb. 42 ; Joseph and Others v. Knox, 
3 Caxnpb. 320. See also part I, chap. 
1, sect. 2, ante, p. 12 — 13, and the 
several cases of Reid ». Darby ; The 
Fanny and Elmira, Hayman and Others 
v. Moulton and Others, and Andrews e. 

• Y 


Glover there cited. 

(p) Proprie pi gnus dicimus, quod ad 
creditorem transit; hypothecam, cum 
non transit, nec possessio ad creditorem, 
Dig. 13,7,9,2. 

( q ) Ante, part 2, chap. 3, sect. 13, p. 
133. 

(r) Johnson v. Greaves, 2 Taunt. 344* 
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11. It is obvious that this purpose, viz . the conveyance of the 
goods to tlfe place of destination, cannot possibly be effected by a 
sale of the whole of them, and therefore, according to the prin- 
ciples before mentioned, the master cannot, in his character of 
master, have authority to make such a sale ; nor, does the law 
superadd such authority to his character (s). What, then, is the 
master to do, if by any disaster happening in the course of his 
voyage, he is unable to carry the goods to the place of desti- 
nation, or to deliver them there ? To this, as a general question, 
I apprehend no answer can be given. Every case must depend 
upon its own peculiar circumstances. The conduct proper to be 
adopted with respect to perishable goods, will be improper with 
respect to a cargo not perishable : one thing may be fit to be 
done with fish or fruit, and another with timber or iron : one 
method may be proper in distant regions, another in the vicinity 
of the merchant: one in a frequented navigation, another on 
unfrequented shores. The wreck of the ship is not necessarily 
followed by an impossibility of sending forward the goods ; and 
does not of itself make their sale a measure of necessity or expe- 
dience : much less can the loss of the season, or of the proper 
course of the voyage, have this effect ( s ). An unexpected inter- 
diction of commerce, or a sudden war, may defeat the adventure, 
and oblige the ship to stop in her course ; but neither of these 
events doth of itself alone make it necessary to sell the cargo at 
the place to which it may be proper for the ship to resort. In 
these and many other cases, the master may be discharged of his 
obligation to deliver the cargo at the place of destination, but it 
does not therefore follow that he is authorized to sell it, or ought 
to do so. What, then, is he to do ? In general, it may be said 
he is to do that which a wise and prudent man will think most 
conducive to the benefit of all concerned ( t ). 

In so doing, he may expect to be safe, because the merchant 
will not have reason to be dissatisfied ; but what this thing will be 


(«) Via Omeron v. Dowick and Others, 
3 Carapb. 42. 

(t) See the judgment of the Court of 
Common Pleas, delivered by Ch. J. 
Mansfield in Christy r. Row, 1 Taunt. 
31$. The Court appear to have thought 
that a master bringing back goods under 


such circumstances, might be entitled to 
a compensation from the proprietor of the 
goods, although they held he could not 
recover any thing against a charterer of 
his ship who was not the proprietor of 
the goods, the service not being for his 
benefit. 
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no general rules can teach (u). Some regard may be allowed to 
the interest of the ship and of its owners, but the interest of the 
cargo must not be sacrificed to it. Transhipment, for the place 
of destination, if it be practicable, is the first object, because that 
is in furtherance of the original purpose ; if that be impracticable, 
return, or a safe deposit (e) may be expedient. The merchant 
should be consulted, if possible (w). A sale is the last thing that 
the master should think of, because it can only be justified by 
that necessity, which supersedes all human laws. If he sell 
without necessity, his owners, as well as himself, will be answer* 
able to the merchant (x), and they will be answerable if he places 
the goods at the disposal of a Vice Admiralty court, in a British co- 
lony, and they are sold under an order of the court, such a court 
having no authority to order a sale (y). And the persons who buy 
under such circumstances will not acquire a title as against the 
merchant, but must answer to him for the value of the goods (s). 

“ It is clear,” said Lord Denman , delivering the judgment of 
the Court of Queen’s Bench, in the recent case of Shipton v. 
Thornton (a), " that by the contract,® the shipowner, and the 
master, as his agent, is bound to carry the goods to their destina- 
tion in his own ship, if not prevented from doing so by some 
event which he has not occasioned, and over which he has no 
control. WJien, however, such an event has occurred to inter- 
rupt the voyage as above defined, and the shipowner or master 
(for we think no distinction can be made between the two) has no 
opportunity of consulting the freighter, there seems to be much 
disagreement in foreign ordinances and jurists on the point, 
whether or not he is bound to tranship, or having contracted 
only to carry in his own ship, he is not absolved from fur- 


00 I have not found any general rule 
or principle laid down on this subject in 
any of the foreign ordinances or authors. 
The French Ordin. tit. du Fret. art. 6, 
is as follows: — “ S*il arrive interdiction 
de commerce avec le pays, pour le quel 
le vaisseau est en route, et qu’il soit oblig6 
de revenir avcc son chargement, il ne 
sera du au maitre que lc fret de Taller, 
quand raerae le navire auroit fet£ atffr£t£ 
allant et venant." And Code de Com- 
merce, art. 299. 

(e) See an instance of deposit, which 
seems not to have been questioned, in 

• V 


Liddard v. Lopes # and Another, 10 East, 
526, post, chap. 8. 

(to) See Wilson e. Millar and Others, 

2 Stark. 1. 

* (*) Freeman and Another v. East In- 
dia Company, 5 B. St A. 617, and Wil- 
son ©. Dickson, 2 B. & A. 2. 

(y) Cannan and Others e. Meabum 
and Others, 1 Bing. 243, and 8 B. Moo. 
127. 

(z) Morris and Another v. Robinson, 

3 B. & C. 1 96. 

(a) 1 Perry A Davison, 216. See the 
facts of that case, post. c. 8. 
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ther prosecution of the enterprise, by the vis major, which pre- 
vents his accomplishing it in the literal terms of his under- 
taking. By the Rhodian law, the laws of Oleron, Art. 4, and the 
ordinances of Wisbuy, Art. 16, the master was at liberty, but 
was not bound, to tranship. The old French ordinance, on the 
other hand, in precise terms imposed the obligation upon him : 
“ En cas que le vaisseau ne puisse etre raccommode, le maitre 
sera oblig€ d'en louer incessament un autre.” Art. 11, tit Du 
Fret. (a). The terms of this ordinance occasioned, however, 
much controversy, Pothier and Valin maintaining they were not 
imperative, except as the condition of earning full freight; 
Emerigon, on the other hand, insisting that the duty was strictly 
cast upon the master as the agent of the freighters {b). The 
modern French code appears to adopt this view of the question. 
The words of the Code de Commerce, s. 296, are, on this point, 
almost the same as those we have cited from the ordinance : and 
it is stated by Chancellor Kent, who, in his Commentaries, vol 3, 
p. 207-12, 3d ed. very ably and learnedly sums up the whole 
question, that Boulay Paty and Pardessus, in their commentaries 
on it, haVe agreed in holding to the construction adopted by 
Emerigon." 

“ All authorities, however, are in unison to this extent, that the 
master is at liberty to procure another ship to transport the cargo 
to the place of destination ; and in these words Lord Tenterden 
cautiously lays down the rule of our law. It may, therefore, 
safely be taken to be either the duty or the right of the ship- 
owner to tranship, in the case above supposed : if it be the 
former, it must be so in virtue of his original contract; and it 
should seem to result from a performance by him of that contract 
that he will be entitled to the full consideration for which it was 
entered into, without respect to the particular circumstances 
attending its fulfilment : on the other hand, if it be the latter, a 
right to the full freight seems to be implied — the master is at 
liberty to tranship; but for ifrhat purpose, except for that of 
earning his full freight at the rate agreed on ? In the case sup- 
posed, we may introduce another circumstance : Let the owner 
of the goods arrive, and insist, as he undoubtedly may, that the 


(a) Pothier, vol It, Traite des Con- (6) Traite des Assurance*, vol. 1, 
tracts de Louage Maritime, part 1 — 3, s. chap. 12 — 16. 

68s Valin, art. 11, tit. Du Fret. l,p. 618. 
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goods shall not proceed, but be delivered to him at the immediate 
port; there is no question but that the whole frefght at the 
original rate must be paid, and that, because the freighter pre- 
vents the master, who is able and willing, and has the right to 
insist on it, from fulfilling the contract on his part, and because 
the sending the goods to their destination in another vessel is 
deemed a fulfilment of the contract. If, therefore, the owner of 
the goods be not present and personally exercises no option, still 
the shipowner, in forwarding the goods, must have the same 
rights, and in so doing must be taken to exercise them with the 
same object in view.” 

“ One question, however, has been asked, which it will not be 
right to pass over : what, it has been said, if the transhipment 
can only be effected at a higher than the original rate of freight, 
which party is to stand to that loss ? By the French ordinance 
and the Code de Commerce, (to which Chancellor Kent refers), 
the shipowner is entitled to charge the cargo with the increased 
freight ; and, as a consequence of that rule it becomes an average 
loss ; and in case of an insurance mifst be made good by the 
insurers (c). No case of the sort, that we are aware of, has 
occurred in this country, nor is it necessary for us to express any 
opinion further than as bears on the present question.* 9 

“ It may well be, that the master’s right to tranship may be 
limited to those cases in which the voyage may be completed on 
its original terms as to freight, so as to occasion no further charge 
to the freighters ; and that, where freight cannot be procured at 
that rate, another, but familiar principle, will be introduced — that 
of agency for the merchant. For it never must be forgotten that 
the master acts in a double capacity ; he is agent of the owner as to 
the ship and freight, and agent of the merchant as to the goods ; 
these interests may sometimes conflict with each other ; and from 
that circumstance may have arisen the difficulty of defining the mas- 
ter’s duty, under all circumstances, in any but very general terms. 
The case now put supposes an inability to complete the contract on 
its original terms in another bottom, and therefore the owners* 
right to tranship will be at an end, but still, all circumstances 
considered, it may be greatly for the benefit of the freighter that 
the goods should be forwarded to their destination, even at an 


(«) Emcrigon, Traitl de* Assur. c. 12, f. 16 ; Code de Commerce, 350. 
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increased rate of freight ; and if so, it will be the duty of the master, 
aa his agent, to do so : in such a case the owner will be bound by 
the act of his agent, and of course be liable for the increased 
freight. The rule will be the same, whether the transhipment be 
made by the shipowner or the master ; and, in applying it, circum- 
stances make it necessary, on the one hand, to repose a large 
discretion in the master or owner, while the same circumstances 
require that the exercise of that large discretion should be very 
narrowly watched.” 

12. Moreover, the master must, during the voyage, take all 
possible care of the cargo (d). If it require to be aired or ven- 
tilated, as fruit and some other things do, he must take the usual 
and proper methods for this purpose ( e ) ; and although he is not 
responsible for injury done to it in consequence of a leak in the 
ship occasioned by tempest or other accident; yet where rats 
occasioned a leak in the vessel, whereby the goods were spoiled, 
the master was held responsible for the damage, notwithstanding 
the crew afterwards, by pumping, &c. did all they could to pre- 
serve the cargo from injilry (/). And this determination agrees 
with the rule laid down by Roccus , who says, if mice eat the 
cargo, and thereby occasion no small injury to the merchant, the 
master must make good the loss, because he is guilty of a fault. 
Yet if he had cats on board his ship, he shall be excused (g). 
This rule and the exception to it, although bearing somewhat of 
a ludicrous air, furnish a good illustration of the general prin- 
ciple, by which the master and owners are held responsible for 
every injury, that might have been prevented by human foresight 
or care. In conformity to which principle they are responsible 
for goods stolen or embezzled on board the ship by the crew or 
other persons (A), or lost or injured in consequence of the ship 
sailing in fair weather against a rock or shallow known to expert 
mariners (i). 

So where in a voyage from Hull to Gainsborough a vessel was 
sunk in the river Trent by striking against the anchor of another. 


(d) Emerigon, tom. l,p. 377. 

(e) Sec Davidson v. Gywnne, 1*2 East, 
381 . 

(/) Dale ». Hall, 1 Wils. 281. 

(ff) Roccus, not. 58, and see Jones 
on Bailments, p. 105. This rule is laid 
down in the Consolato del Mare, cap. 65 


and 66, and adopted by all foreign writers 
on this subject. Emerigon, tom. I, p. 
377, 378. 

(A) Roccus, not. 40; Wellwood, tit. 
9, p. 30. 

(0 Emerigon, tom. i. p, 373 ; Roccus, 
not. 55. 
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which anchor lay under water, and without a buoy, whereby 
some goods in the former were injured, the owners thereof were 
held responsible for the injury (J). 

13. If the master, being compelled to take refuge in a foreign port 
during the course of his voyage, has occasion for money for the re- 
pairs of the ship, or other expense necessary to enable him to pro- 
secute and complete the voyage, and cannot otherwise obtain it, he 
may, as hath been before observed, either hypothecate the whole 
cargo or sell a part of it for this purpose (A) ; in the latter case, if 
the ship reach the place of destination, the merchant will be entitled 
to receive the clear value, for which the goods might have been 
sold at that place (l ) ; or he may take the sum for which the 
goods actually sold, and if he is content to do so, he may deduct 
that sum from the money payable for the freight of his other 
goods s and this, although the owner may have assigned the 
freight to a third person, and the goods were sold without an 
urgent necessity (m). If the ship afterwards perish, and reach 
not the destined port, the Ordinance of Wisbuy expressly declares 
that the money raised by this sale shall be paid to the merchant 
by the master (w) ; and Cleirac, KuricJc , Valin , and Pothier , 
agree in opinion that the money is in such a case due not only 
from the master, but also from the owners, because it was ex- 
pended for a purpose, of which they were at all events liable to 
sustain the charge. But none of the other Ordinances contain 
such a provision ; and Emerigon contends, on the authority of the 
Consolato del Mare , And of the Ordinances of Oleron and Ant - 
werp , that the money is only payable in case of the safe arrival of 
the ship; which was the opinion also of several persons whom 
Pothier consulted. And this doctrine seems the most reasonable, 
as the merchant is not thereby placed in a worse situation than if 


O') Proprietors of the Trent and Mer- 
sey Navigation v. Wood, East. Term, 
1785, in K. B. 

(k) The Gratitudine, Mazzola, 3 Robs. 
Ad. Rep. 240, cited ante, part 2, chap. 
3, sect. 21, p. 143, 

(/) Alers and Others v. Tobin and 
Others, at Guildhall, October, 30, 1802, 
before Lord Ellenborough, Ch. J., and a 
special jury ; Laws of Oleron, art. 22 ; 
Ordin. of Wisbuy, art. 35, 45, 69; 
French Ordin. liv. 2, tit. 1 , Du Capitaine, 


art. 19, liv. 3, tit. 3 ; Fret. art. 14, and 
Valin thereon; Pothier, Charter-partie, 
ftum. 33, 34 ; sec also Molloy, book 2, 
chap. 2, sect. 14 ; and Ordin. of Rotter, 
dam, art. 133, 134, 135 ; 2 Magens, 102, 
103. 

(m) Campbell v. Thompson, 1 Stark. 
490. 

(») Art. 68. See Emerigon. tom. 2, 
p. 445, where the several authorities here 
referred to are cited. 
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his goods had not been soldi but had remained on board the ship. 
I cannot find that the question ever arose in this country. By 
the Code de Commerce, the master is to account for the price 
receivedi deducting the freight. Art. 398. 

14. Lastly. — As to the completion of the voyage. 

When the ship has arrived at the place of her destinationi the 
master must take care that she be safely moored or anchoredi and 
report his ship and crew, and deliver his manifest and other 
papers according to the law and custom of the place. 

§ By the 3 & 4 Wm. 4, c. 52, it is enacted, “ That no goods 
shall be unladen from any ship arriving from ports beyond the 
seas, at any port or place in the United Kingdom , or the Isle of 
Man , nor shall bulk be broken after the arrival of such ship 
within four leagues of the coast, before due report of such ship, 
and due entry of such goods shall have been made and warrant 
granted in manner thereinafter directed ; that no goods shall be 
unladen, except at such times and places, and in such manner, 
and by such persons, and under the care of such officers as is 
thereinafter directed, and that all goods not duly reported, or 
which shall be unladen contrary thereto, shall be forfeited ; and 
if bulk be broken contrary thereto, the master of such ship shall 
forfeit 1002., and if any alteration in the stowage be made to 
facilitate the unlading, or any part of the cargo be staved or de- 
stroyed, or any package opened within four leagues of the coast, 
the ship shall be deemed to have broken bulk (o). 

That no goods shall be imported from parts beyond the seas in 
any British ship, nor any tobacco in any ship, unless the master 
shall have on board a manifest of such goods or of such tobacco, 
made out and dated, and signed by him, at the place where the 
same or the different parts of the same were taken on board, and 
every such manifest shall set forth the name and the tonnage of 
the ship, the name of the master and of the place to which the 
ship belongs, and of the place or places for which they are des- 
tined respectively, apd shall 'contain a particular account and 
description of all the packages on board, with the marks and 
numbers thereon, and the sorts of goods, and the different kinds 
of each sort contained therein to the best of the master’s know- 
ledge, and of the particulars of such goods as are stowed loose. 


(o) Sect. 2. 



chap, iv.] Duties of Master and Owners. 329 

and the names of the respective shippers and consignees, as far 
as the same can be known to the master ; and to suoh particular 
account shall be subjoined a general account or recapitulation of 
the total number of the packages of each sort, describing the same 
by their usual names, or by such descriptions as the same can best 
be known by, and the different goods therein, and also the total 
quantity of the different goods stowed loose (p). 

That before any ship shall be cleared out or depart from any 
place in any of the British possessions abroad, or from any place 
in China, with any goods for the United Kingdom, or the Isle of 
Man, the master of such ship shall produce the manifest to the 
collector or controllor of the customs, or other proper officer, who 
shall certify upon the same, the date of the production thereof to 
him (q). 

That if any goods shall be imported into the United Kingdom 
or into the Isle of Man without such manifest, or if any goods 
contained in such manifest be not on board, the master shall for- 
feit 100/., and if he refuse to produce such manifest, and deliver 
a copy thereof to any officer of the .customs, who within four 
leagues of the coast, shall demand the same, he shall also forfeit 
100/. (r). 

That the master of every ship arriving from any such ports be- 
yond the seas, shall within twenty-four hours of such arrival, and 
before bulk broken, make due report of such ship, and make and 
subscribe a declaration of the truth of the same before the collec- 
tor or controllor of such port, and such report shall contain an 
account of the particular marks, numbers, and contents of all the 
different packages or parcels of goods on board such ship, and 
the particulars of such goods as are stowed loose to the best of 
his knowledge, and of the place and places where such goods were 
respectively taken on board, and of the burthen of such ship, and 
of the country where such ship was built, or *if British, of the 
port of registry, and of the country of the people to whom such 
ship belongs, and of the name and country of the person who was 
master during the voyage, and of the number of the people, by 
whom such ship was navigated, stating how many are subjects of 
the country to which such ship belongs, and how many are of 
some other country, and in such report, it shall be further de- 


(p) Sect 3. 
(?) Sect. 4. 


(r) Sects. 6 and 7. 
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dared, whether, and in what cases such ship has broken bulk in 
the course pf her voyage, and what part of the cargo, if any is 
intended for importation at another part in the United Kingdom , 
and what part, if any, is prohibited to be imported, except to be 
warehoused for exportation only, and what part, if any, is intended 
for exportation in such ship, to ports beyond th£ seas, and what 
surplus stores or stock remain on board such ship, and if a Bri- 
tish ship, what foreign made sails or cordage, not being standing 
or running rigging, are in use on board such ship, and the master 
of any ship who shall fail to make such report, shall forfeit the 
sum of 1002. (s). 

That the master of every ship shall, at the time of making such 
report, deliver to the collector or controller the manifest of the 
cargo of such ship, where a manifest is required, and if required 
by the collector or controller, shall produce to him any bill or 
bills of lading, or a true copy thereof, for any and every part of 
the cargo laden on board, and shall answer all such questions 
relating to the ship and cargo, and crew, and voyage, as shall be 
put to him by such collector or controller ; and in case of failure 
or refusal to produce such manifest , or to answer such questions, 
or to answer them truly, or to produce such bill of lading or copy, 
or if such manifest or bill of lading, or copy shall be false, or if 
any bill of lading be uttered by any master, and the goods ex- 
pressed therein, shall not have been bond fide shipped on board 
such ship, or if any bill of lading uttered or produced by any 
master shall not have been signed by him, or any such copy shall 
not have been received or made by him, previously to his leaving 
the place where the goods expressed in such bill of lading, or copy 
were shipped, such master shall forfeit the sum of 1 002 (t). 

That every ship shall come as quickly up to the proper place 
of mooring or unlading as the nature of the port will admit, and 
without touching &t any other place; and in proceeding to such 
place, shall bring to, at stations appointed by the Commissioners of 
his Majesty’s Customs, for the boarding of ships by the officers of 
the Customs; and after arrival at such place of mooring or unlad- 
ing, such ship shall not remove from such place, except directly 
to some other proper place, and with the knowledge of the proper 
officer of the Customs, on penalty of 1002., to be paid by the 
master of such ship(u)* 


(i) Sect. 8. 


(/) Sect. 11. 


(it) Sect. 13. 
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15 . The master must also, without delay, deliver the cargo to the 
merchant or his consignees, upon production of the bills of lading 
and payment of the freight, and other charges due in respect of 
it ; and he has no right to detain the goods for wharfage if the 
consignee tenders the freight, and requires them to be delivered 
over the ship's side ; § and this although a sort of usage was proved 
that when goods are put over the ship's side, after she is moored, 
half wharfage was due in respect of them, which vras contended 
to be a reasonable charge, as the goods derive a benefit from the 
ship being moored at the wharf, although not actually loaded 
there. “ If the goods," said Chief Justice Mansfield, “are not 
landed, a compensation must be made for the benefit derived from 
the wharf by the owner of the ship. The goods cannot be sub- 
jected to this charge more than to many others, which are incurred 
by the ship in the course of her voyage (w). And if the consignee 
require to have the goods delivered to himself, and direct the 
master not to land them on a wharf at London, the master must 
obey the request ; for the wharfinger has no legal right to insist 
upon the goods being landed at his wharf, although the vessel be 
moored against it ( v ). § 

If, by the terms of the charter-party, a particular number of 
days is stipulated for the delivery, either generally or by way of 
demurrage, the master must wait the appointed time for that pur- 
pose, reckoning the days from the time of the ship’s arrival at the 
usual place of discharge in the port, and not at the port merely («u). 
These charges are in ordinary cases primage, and the usual petty 
average, as expressed in the bill of lading ; in case of any loss, that 
became the subject of general average, the civil law imposed upon 
the master the duty of adjusting and settling such average, and 
obtaining from the owners of the cargo saved the sums to be paid 
as a contribution to the loss, and allowed him to detain the cargo 
for that purpose (a?). This power of detaining* the cargo is also 
given by the laws of Oleron (y), and by the French ordinance (a). 
It is said to be the practice in this* country, in the case of a gene- 
ral ship, for the master to take security from the merchants before 


(u) Bishop v. Ware, 3 Campb. 360. (*) Dig. 14, 2, 2. 

(®) Syeds v. Hay, 4 Term Rep. 260 ; (y) Art. 9. 

Stephen v. Costa, 1 Bl. Rep. 413, 423. (z) Liv. 3, tit. 8, Du Jet. art. 21. 

(to) Brercton r, Chapman, 7 Bing. 559. 
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he delivers the goods, for payment of their shares of this contri- 
bution when the average shall be adjusted (a). 

If goods are conveyed in pursuance of a charter-party, the right 
of detention for the freight may depend upon the terms of the 
particular contract ( b ) : where there is no special contract, as in 
the case of a general ship, the master is not bound absolutely to 
part with the possession of any part of his cargo, until the freight 
and other charges, due in respect of such part, are paid. Valin 
informs us, that the entire contents of a single bill of lading are to 
be considered as one part, although consisting of very different 
articles, but that the contents of one bill of lading are not bound 
to the payment due for the contents of another bill of lading, 
although consigned to the same person (c). In this country, 
however, it has been held, that the master may detain any part of 
the merchandize for the freight of all that is consigned to the 
same person (d), which seems to be a more reasonable and con- 
venient rule. The master, however, cannot detain the goods on 
board the ship, until these payments are made, as the merchant 
would then have no opportunity of examining their condition. 
By the ordinance of Wisbuy (a), and also by the French ordi- 
nance (/), the master may seize and detain the goods in the 
lighters or barges, which are to transport them to the quay, and 
by the former he may detain the lighters by the ship’s side. 
Cleirac (g), in his commentary on the laws of Oleron, says that 
the same power is given by the ordinance of Philip the Second , 
and by the Consolato del Mare , and that the latter allows him to 
detain goods equal in value to four times the amount of the 
freight. The ordinance of Rotterdam allows the master to detain 
the goods for his freight, but requires him to unload and take 
care of them, that they may not be diminished or spoiled (A). In 
England, the practice is to send such goods as are not required 
to be landed at any particular dock to a public wharf, and order 

(e) So deposed by s gentleman very. (rf) Soldergreen v. Flight and An- 
convemnt with this business, in the cause other, Guildhall Sit. p.Trin. Term, 1796, 
of Myer and Others v.' Vender Deyl, before Lord Kenyon, Ch. J., quoted 6 
Guildhall 8k. p. Mich. Term, 1803, he- East, 622. 
fore Lord Ellenborough, Ch. J. Seethe (<) Art. 67. 
form in the Appendix. (/) Ltv. 3, tit. 3 ; Fret, art 23. 

(6) See before, p. 217, 220. (p) Art. 21, note 3, p. 72. 

(e) Valin on- the French Ordinance, (A) Art. 157, 168, 2 Magens, 106. 
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the wharfinger not to part with them till the freight and other 
charges are paid, if the master is doubtful of the payment And 
by the law of England, if the master once parts with the posses- 
sion out of the hands of himself and his agents, he loses his lien 
or hold upon the goods, and cannot afterwards reclaim them (t). 
If the master land his goods at any particular wharf or dock, in 
obedience to an Act of Parliament, he does not thereby part with 
his lien (J). If goods are landed or sold by the officers of the 
Customs, the freight not having been pud, the produce of the sale 
is to be first applied to the payment of the freight (£). 

The baggage of a passenger may be detained for the passage 
money, which is to be considered as payable in respect of the 
person and his baggage ; but the passenger himself cannot be 
detained, nor the clothes taken from his person (I). The master 
has no right to detain goods actually brought for the payment of 
what is usually called dead freight, as I have before observed («*). 

16 . The manner of delivering the goods, and consequently the 
period at which the responsibility of the master and owners will 
cease, depend upon the custom of particular places, and the usage 
of particular trades (»). Thus, it is said, a hoy man, who brings 
goods from an out-port into the port of London, is not discharged 
by landing them at the usual wharf, but is bound to take care and 
send them out by land to the place of consignment ,(o). 

§ With respect to goods coming from a foreign country, it was 
said by Mr. Justice Buller , that the bill of lading was only an 
undertaking to carry fjrom port to port, and that, according to the 
established course of trade, a delivery on the usual wharf is such 
a delivery as will discharge the master (p). The master should. 


(0 By the French Ordin. Ur. 3, tit. 
3i Fret, art. 24. The lien or privilege 
continues while the goods are on board 
the ship, in the lighters, or on the quay, 
and even for a fortnight after they have 
been delivered, provided they have not 
in the meantime passed into the hands of 
a third person, so by the Code de Com. 
art. 307. 

(j) Wilson and Others v. Kymer and 
Others, 1M.&8. 157. The goods in 
this case were landed under the West In* 
dia Dock Act, 39 Geo. 3, c. 69, which 
does not expressly reserve the lien for 


freight, as is done by the London Dock 
Act, 45 Geo. 3, c.«58, s. 15. 

(A) 6 Geo. 4, c. 107, s. 134. 

(/) Wolfe. Summers, before Lawrence, 
Jt, at Guildhall, 2 Campb. 631. 

(m) See before chap. 1 of this part, 
sect 7, p. 217. 

(n) See Valin on the French Ordin- 
ance, tom. 1, p. 530. 

(o) Wardell e. Mourillyan, 2 Esp. N. 
P. C. 693. 

(p) Arguendo in the case of Hyde e. 
Trent and Mersey Navigation Company, 
6 Term Hep. 397. 
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however, recollect, that his engagement is to deliver the goods to 
the persona mentioned in the bill of lading or their assigns ; and 
where, to an action for not delivering goods shipped on board a 
steam-packet at Dublin, to the plaintiff or his assigns at the port 
of London, pursuant to the bill of lading, the defendant pleaded, 
1. That he safely landed and deposited the goods in and upon a 
certain wharf, called Penning' a wharf, at the said port of London, 
there to remain until the same could be delivered to the plaintiff 
or his assigns, — the said wharf being at a place at which goods 
conveyed in steam vessels from the port of Dublin to the port of 
London were on their arrival used and accustomed to be landed and 
deposited, for the use of the consignees thereof, and a place fit and 
proper for the purpose ; and that the goods were there destroyed by 
an accidental fire, without alleging such delivery to have been made, 
according to the custom or practice of the port of London , or that 
a reasonable time was allowed to elapse after the ship’s arrival at 
the port of London, in order to give time to the consignee to 
claim and receive his goodsfalongside the vessel, — it was held 
ill. “ The defendants,” «said Chief J ustice Tindal , “ profess in 
their plea to substitute a delivery at Fenning's wharf, in the port 
of London , for and in the place of a delivery ‘ at the port of Lon- 
don, to the plaintiff or his assigns,’ as required by the terms of 
the bill of lading. But we know of no general rule of law which 
governs the delivery of goods under a bill of lading, where such 
delivery is not expressly in accordance with the terms of the bill 
of lading, except that it must be a delivery, according to the prac- 
tice and custom usually observed in the port or place of delivery. 
An issue raised upon an allegation of such a mode of delivery 
would accommodate itself to the facts of each particular case, and 
would let in every species of excuse from the strict and literal 
compliance with the precise terms of the bill of lading, which 
must be necessarily allowed to prevail, with reference to the 
means and accommodation for landing goods at different places, 
the time of the arrival and departure of the vessel, the state of 
the tide and wind, interruptions from accidental causes, and all 
the other circumstances which belong to each particular port or 
place of delivery ( 9 ). § 

If the consignee send a lighter to fetch the goods, it seems the 


(9) Gatcliffe v. Bourne, 4 Bing. N. C. 314. 


33 $ 


chap. iv.] Duties of Master and Owners . 

master of the ship is obliged, by the custom of the river Thames 9 
to watch them in the lighter, until the lighter is fully laden ; and 
he cannot discharge himself from this obligation by declaring to 
the lighterman that he has not hands to guard the lighter, unless 
the consignee consent to release him from the performance of 
it (r). But it has been much contested whether the master is by 
the usage bound to take care of the lighter, after it is fully laden, 
until the time when it can be properly removed from the ship to 
the wharf. At a trial on this question, it was held that the master 
was not obliged to do this («). When ships arrive from Turkey , 
and are obliged to perform quarantine (t) before their entry into 
the port of London , it is usual for the consignee to send down 
persons, at his own expense, to pack and take care of the goods ; 
and therefore, where a consignee had omitted to do so, and goods 
were damaged by being sent loose to shore, it was held that he 
had no right to call upon the master of the ship for a compensa- 
tion (w). 

16 . § On the arrival of the vessel at her homeward port, and 
when compelled by accidents or injury te put back, or into a port 
other than that of her destination, it is usual for the master to pre- 
sent himself before a notary, and cause a protest to be noted, 
and afterwards drawn up or extended (v). British consuls at foreign 
ports are empowered by statute to perform notarial acts («i>) ; but 
inasmuch as their attestation would probably not be deemed 
abroad of equal authenticity with that of the regular public notary, 
the master would do well to address himself to that functionary. 

The protest is a declaration or narrative by the master, of the 
particulars of the voyage, of the storms or bad weather which the 
vessel may have encountered, the accidents which may have 
occurred, and the conduct which, in cases of emergency, he had 
thought proper to pursue. With whatever formalities drawn up, 
it cannot be received in our courts as evidence Tor the master or 


(r) Catlcy and Another v. Wintring- 
ham, Peak, N. P. C. 150. 

(«) Robinson v. Turpin and Another, 
Guildhall Sit. after Trin. Term, 1805, 
before Lord Ellenborough, Ch. J. This 
was an action by the owner of the goods 
against the lighterman, and the plaintiff 
obtained a verdict. At a former trial 
before Sir James Mansfield, Ch. J. f the 
plaintiff had been nonsuited. And see 


Strong v. Nataliy, 4 Bos. & Pull. 15. 

(t) As to Quarantine, see stat. 6 Geo. 
4, c. 78, and see Macculloch's Dictionary 
of Commerce. 

(«) Dunnage v. Joliffe, before Lord 
Kenyon, Ch. J., at Guildhall Sit. p. 
Mich. Term, 1789. 

(p) Brooke's Office and Practice of a 
Notary, p. 144. 

(to) 5 & 6 Wm. 4, c. 62, s. 15. 
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his owners (a?) ; but it may be evidence against him and them, and 
he should lake care to supply from the log-book, his own recol- 
lection, and that of the mate, or trust-worthy mariners, true and 
firithful instructions for its preparation. Protests are k often of 
great utility in matters connected with the adjustment of losses 
in marine insurance and in the calculation of averages ; they are 
received as evidence in foreign courts, and with us credit is 
often given to their contents by merchants and underwriters, 
when free from all circumstances of suspicion (y). 

Protests are also made by the master against the charterers of 
the ship or the consignees of goods for not loading or unloading 
the vessel pursuant to contract, or within reasonable or stipulated 
delays ; and by the merchant against the master for misconduct, 
drunkenness, &c., for not proceeding to sea with due despatch, for 
not signing bills of lading in the customary form, and other ir- 
regularities. 

Forms of protest applicable to ordinary occasions will be 
found in the Appendix. $ (*) 


(*) Senate. Porter, 7 Term Rep. 168, (y) Brooke's Office and Practice of 

and Rex o. Scriveners’ Company. 10 B. Notary, p. 9, and see 5 and 6 Wm. 4, c. 

A C. 511. See the Betsey Caines, Wil- 62, s. 15. 
son, 2 Hag. Ad. Rep. 28. 
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CHAPTER V. 

OF THE CAUSES WHICH EXCUSE THE MASTER AND OWNERS. 

1. It has been already intimated (a) that a carrier is in 
general excused for a non-performance of the contract on his 
part, occasioned by any event falling within the meaning of the 
expression Act of God and the King's enemies. The expression 
Act of God denotes natural accidents, such as lightning, earth- 
quake, .and tempest ; and not accidents arising from the negli- 
gence of man (b ) ; for which it has been already shewn that 
the master and owners, like other common carriers, are sometimes 
answerable, although no actual blame may be imputable to them ; 
for in considering whether they, or oth€* carriers, are chargeable 
for any particular loss, the question is, not whether the loss hap- 
pened by reason of the negligence of the persons employed in the 
conveyance of the goods, but whether it was occasioned by any of 
those causes which, either according to the general rules of law,* 
or the particular contract of the parties, afford an excuse for the 
non-performance of the contract. 

Thus, the master has been held answerable for a loss of the 
goods occasioned by a seizure of the ship by ‘the officers of the 
revenue, for a supposed violation of the revenue laws, although 
in the result of the proceedings under the seizure, it may appear 
that there was no cause for condemnation (c). So, probably, the 
master and owners would, by the common law, be answerable for 
a loss arising from the negligence or misconduct of a local pilot, to 
whom the direction of the ship was necessarily entrusted (d), but 


(a) In the preceding chapter, sect. 2, (b) Trent and Mersey Navigation 

P* 297. Company v. Wood, East. Term, 23 Geo. 

In the preamble to the stat. 26, Geo. 3, in K. B. ; Forward v. Pittard, 1 Term 

3, c. 86, the cases in which the master Rep. K. B. 27. 

and owners are exempted from responsi- (c) Gosling e. Higgins, 1 Campb. 451. 

bility, are expressed to be accidents by the (rf) See the opinion of the Ch. Justice 

King's enemies, the perils of the sea , or the in Bowcher t>. Noidstrom, 1 Taunt. 568. 
act of God. 

Z 
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this responsibility (in certain cases at least) is now taken away by 
an act of Parliament (e). 

So in an action (/) brought against the master of a vessel navigat- 
ing the river Ouse and Humber from Selby to Hull, by a person 
whose goods had been wet and spoiled ; at the trial whereof it 
appeared in evidence, that at the entrance of the harbour at Hull 
there was a bank, on which vessels used to lie in safety, but of 
which a part had been swept away by a great flood some short 
time before the misfortune in question, so that it had become per- 
fectly steep instead of shelving towards the river ; that a few days 
after this flood, a vessel sunk by getting on this bank, and her 
mast, which was carried away, was suffered to float in the river 
tied to some part of the vessel : and that the defendant, upon 
sailing into the harbour, struck against the mast, which, not 
giving way^ forced the defendant's vessel towards the bank, where 
she struck, and would have remained safe, had the bank been in 
in its former situation, but on the tide ebbing, her stern sunk 


(e) Stat. 6 Geo. 4, c. 125, s. 55, ante, 
p. 183. 

(/) Smith v. Shepherd. This cause 
was first tried at the Summer Assises for 
Yorkshire, 1795, and the plaintiff non- 
suited, the Judge being of opinion that no 
case of negligence was proved. The non- 
suit was set aside by the Court of King's 
Bench, and a new trial granted, that the 
facts might be more fully inquired into. 
It was tried a second time at the Lent 
Assizes following. The account in the 
text is of the evidence given at the second 
trial, which differed in some particulars 
from that given at the first trial. In Eas- 
ter term following, a new trial was moved 
for, but a rule to shew cause refused. 

Several shipowners, being greatly 
alarmed at the decision of this cause, pe- 
titioned Parliament for an alteration of 
the law on this subject ; and a bill passed 
the House of Commons, enacting, that no 
owner or master of any ships or vessels, 
employed in the navigation of the high 
noi, should be subject to answer for any 
loss or damage which should happen to 
any goods on board by any accident what- 
ever, unless the same should happen or 
arise “ by or through the robbery, em- 


bezzlement, secreting, or making away 
with, or by or through the actual default 
of the said owner or owners, master, ma- 
riners, or other person or persons employ- 
ed in and on board of such ships or ves- 
sels ; any law, usage, or custom to the 
contrary thereof in anywise notwithstand- 
ing.” And that no owner or master of any 
ship or vessel employed in the navigation 
of the tideway of any river, and not em- 
ployed in the navigation of the high seas, 
should be subject to answer for any loss 
or damage which should “ happen or arise 
at or below any port or place in such tide- 
way, where ships or vessels employed in 
the coasting trade, do or shall load or 
discharge by entry or sufferance to any 
goods on board, unless such loss or dam- 
age should happen or arise in the ways 
before-mentioned with respect to ships 
navigating the high. seas. 

But this bill was rejected by the House 
of Lords. 

This led to the alteration of the bill of 
lading mentioned before, part 4, chap. 
3, sect. 2, and I presume, also to the no- 
tice mentioned to have been given in the 
case of Ellis v. Turner and Another, part 
2, chap. 2, sect. 3, p. 111. 
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into the water and the goods were spoiled ; upon which the de- 
fendant tendered evidence to show that there had beeln no actual 
negligence: Mr. Justice Heath , before whom the cause was tried, 
rejected the evidence ; and he further ruled that the act of God 
which could excuse the defendant* must be immediate ; but this 
was too remote ; and directed the jury to find their verdict for the 
plaintiff ; and they accordingly did so. The case was afterwards 
submitted to the consideration of the Court of King’s Bench, who 
approved of the direction given by the learned Judge at the trial, 
and the plaintiff succeeded in the cause. There does not appear 
to have existed in this case any bill of lading or other instrument 
of contract ; and the question, therefore, depended upon general 
principles, and not upon the meaning of any particular words, or 
exception. 

The only exception formerly made in the common bill of lading 
was of the perils of the sea , which words certainly denote the 
natural accidents peculiar to that element, and in more than one 
instance, have been held to extend to an event not attributable to 
natural causes. The several words latelly introduced into the ex- 
ception of the bill of lading ( g ) have hitherto furnished matter for 
one judicial determination only, which has been already noticed. 
In the present chapter, therefore, I shall first consider the mean- 
ing of this extensive phrase 4 , perils of the sea 9 and then proceed to 
mention other excuses, which the wisdom of the legislature has 
introduced in very late times. 

2. In considering this subject, the first question that presents 
itself to the mind of an English lawyer, is, how is the question of 
peril of the sea to be decided ? The particular manner in which 
a loss happens, must always be a question of fact, but admitting 
it to have happened in a particular manner, is the judge, before 
whom the cause is tried to pronounce whether jthat manner be a 
peril of the sea, or are the jury to declare it by their verdict ? In 
general, the construction of ambiguous expressions in written 
instruments is the proper province 6f the judge ; but in mercantile 
instruments it often happens that the judge must have recourse to 
the usage of trade, and the practice among merchants, to obtain 
a proper knowledge of the meaning of the words. When the 
meaning of the words is ascertained, it will rarely happen that the 


(p) Se« chap. 2 of this part, sect. 2, p. 280. 

z 2 
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judge and jury can differ in the conclusion ; and, probably, this 
question, although it might afford matter of speculation, will never 
become a subject of serious practical inquiry. 

A very remarkable case to this purpose happened about the end 
of the reign of Charles the First . To an action of covenant on 
a charter-party, which contained an exception of the • perils of the 
sea, the defendant pleaded that the ship was taken by hostile per- 
sons unknown, armed in a warlike manner ; and thereupon the 
question whether such a capture were within the exception, was 
brought before the Court by a demurrer in the most strict techni- 
cal form; the Court, however, took the opinion of several mer- 
chants by certificate in writing, and afterwards by examination in 
open court, upon the meaning of the words of this exception as 
established by usage among them, and decided in conformity to 
such opinion (A). 

At the trial of a cause before Lord Kenyon , in an action upon 
the case brought by a merchant against the owner of a ship, for 
not safely conveying goods, where the whole matter was left open 
for discussion by a plea bf the general issue, this question was 
proposed to be agitated by the counsel. His Lordship, however, 
without hesitation, declared his opinion to be, that the question 
was purely a matter of fact for the consideration of the jury ; upon 
the particular circumstances of the case the jury and his Lordship 
coincided, and therefore the case afforded no opportunity of a 
more solemn discussion of the question (i). 

These cases certainly furnish very strong authority to show, 
that even if the decision of this question does strictly and pro- 
perly belong to the judge, yet his decision will be guided by 
usage and the course of practice among merchants, which are 
matters of evidence and of fact. 

3. In the case # of Pickering v. Barclay , which I have just be- 
fore alluded to (i), the ship had been overpowered and plundered 
on the high seas by pirates, and the question was, whether the 
owners were answerable for the goods ? and it was determined in 
the manner before-mentioned, that they were not answerable, 
** because, says the reporter, u the taking by pirates was accounted 


(*> Pickering ©.Barclay, 2 Roll. Ab. (,) Duller c. Fisher, Sit. p. Mich. 
248, and Style, 132. The case was Term, 40 Geo. 3, at Guildhall, 
argued by Twisden for the plaintiff, and (k) Pickering t>. Barclay, ubi supra. 
Hale for the defendant. 
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a peril of the sea.” The same question received a similar deci- 
sion not long afterwards in another cause (£). These* determina- 
tions agree with the rule of the civil law (w) : And in the case 
cited in the preceding chapter ( n ), in which the owners were held 
responsible for goods taken by robbery from the ship in the river 
Thames within the body of a county, Chief Justice Hale took 
notice of this doctrine, and said, “ by the Civil Admiral law the 
owners are not responsible for u a robbery by pirates at soa. M 
This, however, is to be understood only in case the ship does not 
fall into the hands of pirates by any negligence or fault of the 
master (o) . 

4. In a case, which came before the Court of King's Bench, a 
short time before the late alteration of the bill of lading, and 
which was an action brought to recover the value of goods, for 
which the master had signed a bill of lading containing an excep- 
tion only of the •perils of the sea 9 although made during the time 
of a war, and which goods were lost in consequence of the ship 
being designedly struck by the vessel of an enemy; it was doubted 
by the Court, whether a loss so occasioAed, were within the mean- 
ing of this exception, and the cause never proceeded to a final 
judgment (p). The express exception in this case afforded room 
to contend, that the exception of the act of the King’s enemies, 
which arises out of general rules of law, was me?"* to be excluded 
in the particular instance. 

5. In the other cases just before mentioned (y), the ship in 
which the goods were conveyed, was run down in day light, and 
not in a tempest, by one of two other ships, that were sailing in 
an opposite direction to her, both of which kept to windward, as 
did also the defendant’s ship, but it was matter of so much doubt, 
whether the master of the defendant’s ship, ought to have under- 
stood the course which the others would pursue, and have borne 
to leeward to avoid them, that no blame was considered to be 
imputable to him for not having done so, nor was any fault attri- 


(/) Barton v. Wolliford, Comb. 56. 

(m) Dig. 4, 9, 3, 1. Inde Labeo sen- 
bit, si quid naufragio aut per vim pira- 
tarum perierit, non esse iniquum excep- 
tionem ei dari. 

(n) Morse v. Slue, 1 Vent. 190, ante, 
chap. 4 of this part, sect. 3. 

(o) Emerigon, tom. 1, p. 53*2. 


(p) Bever v. Tomlinson, East. Term, 
36 Geo. 3. The case came before the 
Court on a motion for a new trial ; the 
Court directed a new trial in order that 
the facts might be put upon the record, 
but it never came on again. 

(q) Bullcr v. Fisher, ante, p. 340. 
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butable to the persons, who had the conduct of either of the other 
ships. THis loss was, therefore, held to fall within the meaning 
of this exception, and to have happened by a peril of the sea. 

It may be proper to point out the distinction between this case 
and the case of the vessel, that struck against the anchor of an- 
other, to which there was no buoy; which I have* mentioned in 
the preceding chapter (r). In this case there was no fault or neg- 
ligence in the persons belonging to either vessel ; in the other, 
both parties were held to have been guilty of negligence, the one 
in leaving his anchor without a buoy, the other in not avoiding it, 
as when he saw the vessel in the river, he must have known that 
there was an anchor near at hand ; or if it be taken that negli- 
gence was imputable only to the master, who had left his anchor 
without a buoy, then he was answerable over to the master and 
owners of the vessel, whose cargo had been injured : and indeed 
the accident happened in the course of a navigation, to which the 
exception of the perils of the sea did not apply. 

In a case upon a policy of insurance, wherein the loss hap- 
pened by the circumstancfe of the master of a British ship mis- 
taking the ship insured for an enemy, and under that mistake 
firing into her, whereby she was sunk, it was doubted whether 
the loss could properly be said to have happened by a peril of the 
sea, and the point was not decided, because the loss was held 
clearly to fall within some other of the words used in the policy, 
and the manner of the loss was expressly stated in one of the 
counts of the declaration (s). In another case, on a policy of in- 
surance, wherein it appeared that the master of the ship insured 
mistaking a British ship of war for an enemy, produced simulated 
papers, and concealed his British licence, in consequence of 
which his ship was taken in tow by the ship of war, and in order 
to keep up, was obliged to use an extraordinary press of sail, and 
during a gale of wind and a high sea, shipped a quantity of water 
whereby the cargo was damaged ; Lord Ellenborough held this 
to be a loss by perils of the seh (0* In another case arising also 
upon a policy of insurance, wherein the loss happened by colli- 
sion without any neglect or fault on the part of the Helena, the 
ship insured, and was so specially alleged in the declaration, the 


(r) Sect. 12, p. 327. (*) Hagedom and Another v. Whit- 

's) Cullen r. Butler, 1 Stark. 133, and more, 1 Stark. 157. 

5 M. A S. 461. 
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underwriters were held answerable! and Mansfield^ C. J., said, 

“ I do not know how to make this out not to be a peril*of the sea, 
what drove the Margaret against the Helena ? the sea ; what was 
the cause that the crew of the other ship did not prevent her from 
running against the Helena? their gross and culpable negligence; 
but still the sea did the mischief (i u ). It is reasonable enough 
that the plaintiffs should permit the defendant to use their names 
as plaintiffs against the owners, or crew of the Margaret , so as to 
recover whatever the plaintiffs would be entitled to as against the 
Margaret , and to apply it in diminution of their loss.*’ In another 
case, wherein it appeared that a ship was hove down on a beach 
within the tide-way, for the purpose of repairing, and the tide 
having carried away the shoars by which she was supported, her 
side and some of her timbers were injured, the damage was con- 
sidered as having happened on the land, and not to be a loss by 
perils of the sea (v). But where a ship was moored in a harbour, 
having a hard uneven bottom, and being left by the tide at night, 
a noise was heard as of timber breaking, and on the reflux of the 
tide, there being a considerable swell in the harbour, she struck 
the ground hard several times, and in the morning several of her 
knees were found to be broken, this damage was held to be a loss 
by peril of the sea ( x ). 

6. But not every loss proceeding directly from natural causes, 
is to be considered as happening by a peril of the sea. It was de- 
cided by Lord Kenyon , that the destruction of a vessel by worms 
at sea, was not loss by perils of the sea ( y ). If a ship perish in 
consequence of striking against a rock or shallow, the circum- 
stances, under which the event takes place, must be ascertained 
in order to decide, whether it happened by a peril of the sea or 
by the fault of the master. If the situation of the rock or shallow 
is generally known, and the ship not forced upon it by adverse 
winds or tempest, the loss is to be imputed to the fault of the 
master. On the other hand, if a ship is forced upon such a rock 
or shallow, by adverse winds or tempest, or if the shallow was 
occasioned by a sudden and recent collection of sand in a place, 
where ships could before sail in safety; the loss is to be attributed to 
the act of God or the perils of the sea («). In the case mentioned 


(*) Smith and Others v. Scott, 4 (*) Fletcher v. Inglis, 2 B. & A. 315. 

Taunt. 126. (y) Rohl v. Parr, 1 £sp. 445. 

(») Thomson v. Whitmore, 3 Taunt. (*) Roccus, not. 55 ; Strac. de nautis, 
227. • pars. 3, num. 32. 



344 


Causes which Excuse the 


[part iv. 


in the beginning of this chapter (a) Lord Kenyon observed* that 
if an earthquake had removed the bank at the time of the acci- 
dent, the master would have been excused. 

7. If a vessel, reasonably sufficient for the voyage, be lost by 
a peril of the sea, the merchant cannot charge the owners by 
showing that a stouter ship would have outlived the peril. This 
was decided in the case of a hoy driven by a sudden gust of wind 
against the pier of a bridge, through which it attempted to pass, 
and thereby sunk, in consequence of a shock that a stronger ves- 
sel might have sustained without sinking (6). 

8. From the preceding observations and authorities, it will be 
obvious that neither the master nor owners can be answerable for 
a loss happening to the cargo by lightning . Yet, upon the prin- 
ciple upon which the decisions are founded, they must be answer- 
able for a loss by fire proceeding from any other cause, whether 
originally commencing in their own ship, or communicated to it 
from another. And in the case of an inland carrier (c), this point 
has been solemnly decided, and the law remains unaltered (d). 
But by a statute made in ‘the very same year in which the point 
was first decided, it is enacted, “ That no owner or owners of any 
ship or vessel shall be subject or liable to answer for, or make good, 
to any one or more person or persons, any loss or damage which 
may happen to any goods or merchandize whatsoever, which 
from and after the first day of September 9 1786, shall be shipped, 
taken in, or put on board any such ship or vessel, by reason or 
means of any fire happening to or on board' the said ship or ves- 
sel (a). 

In this clause the master is not mentioned ; and therefore it 
may be doubtful whether his responsibility is in this case removed 
by the statute : but the insertion bf the word fire in the modern 
bill of lading has pertainly removed it. 

9. By another section of the same statute, reciting , " That dis- 


(«) Smith v, Shephard, ante, p. 338. 
(6) Amies v. Stevens, 1 Stra. 128 ; 
Bull. N. P. p. 69. 

(c) Forward r. Pittard, 1 Term Rep. 
K. B. p. 27. 

<cf) Hyde and Another ». Trent and 
Mersey Navigation Company, 5 Term 
Rep. K. B. p. 389. But a warehouse- 
man is not answerable for a loss by fire. 


Garside v. Trent and Mersey Navigation 
Company, 4 Term Rep. K. B. 581. Nor 
is the hirer of goods answerable, per Lord 
Kenyon, Ch. J., Sit. at Westminster, p. 
East. Term, 1790; Longman e. Gal ini, 
in the case of musical instruments hired 
to be used at the Opera House, and de- 
stroyed by fire there. 

(e) 26 Geo. 3, c. 86, s. 2. 
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putes may arise, whether the owners or masters of ships are liable 
to answer or make good the value or amount of any gold, silver, 
diamonds, watches, jewels, or precious stones, which may be lost 
after the same have been put on board their ships on freight, 
without the shippers thereof declaring at the time the value of 
such goods,” — it is enacted , “ That no master , owner, or owners, 
of any ship or vessel shall be subject or liable to answer for or 
make good, to any one or more person or persons, any loss or 
damage which may happen to any gold, silver, diamonds, watches, 
jewels, or precious stones, which from and after the passing of 
this act shall be shipped, taken in, or put on board any such ship 
or vessel, by reason or means of any robbery, embezzlement, 
making away with, or secreting thereof, unless the owner or 
shipper thereof shall, at the time of shipping the same, insert in 
his bill of lading, or otherwise declare in writing to the master, 
owner, or owners, of such ship or vessel, the true nature, quality, 
and value of such gold, silver, diamonds, watches, jewels, or pre- 
cious stones” ( f ). 

10. By the late act of Parliament, passed for the more effectual 
regulation of pilotage, it is provided, that no owner or master of 
any ship or vessel shall be answerable for any loss or damage, 
“ for or by reason or means of any neglect, default, incompetency, 
or incapacity of any licensed pilot acting in the charge of such 
ship or vessel, under or in pursuance of any of the provisions of 
that act, where and so long as such pilot shall be duly qualified 
to have the charge of such ship, or where and so long as no duly 
qualified pilot shall have offered to take charge thereof” ( g ). 

11. “ The Restraint of Princes and Rulers? commonly men- 
tioned in charter-parties as an exception or excuse for the non- 
performance of the contract on the part of the master, is to be 
understood of an actual, and not of an expected restraint, although 
the expectation may be reasonable and well-grounded, and the 
master may act upon it with fair and honest intentions. This 
was decided in the following case. The British ship Adelphi 
was chartered for a voyage from London to Petersburgh 3 or as 
near thereto as she could safely get, there to load a complete 
cargo of hemp, and of iron for ballast, and proceed therewith to 
Woolwich and London, , and there deliver the same, on being paid 


(/) Sect. 3. 

(g) 6 Geo. 4, c. 125, s. 55, sec also part, 2, c. 5, p. 158. 
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freight at certain rates per ton (restraint of princes and rulers 
during the. said voyage always excepted) : thirty running days to 
be allowed the merchant for loading. Under this contract the 
ship sailed to Cronstadt (the port of Petersburgh) 9 and there took 
in iron for ballast and a certain quantity of hemp ; and the master 
was proceeding with all due diligence to load his full cargo of 
hemp, by screwing it down in the usual way, when, about the 
ninth day, a rumour was circulated of an embargo being about 
to be laid by the Russian government on all British vessels, and 
the person who was agent for the British factory at Cronstadt , and 
agent also to the house at Petersburgh 9 who were the agents to 
the merchant-charterer of this ship, in consequence of instructions 
received from the British consul-general at Petersburgh 9 desired 
the captains of such British vessels as were ready to proceed to 
sea, to do so as soon as possible, as he expected an embargo might 
take place immediately. In consequence of this, the master gave 
orders to leave off screwing down hemp, and to fill the ship as 
fast as possible by hand ; and the whole day was employed in 
this way, and the ship filled as far as could be done by hand. 
In the evening the ship sailed with something more than half the 
cargo that she could have carried, if the hemp had been screwed 
down: the merchant had a sufficient quantity of hemp for a full 
cargo lying by the ship’s side in lighters. Many other British 
vessels sailed the same evening, or the next morning, without 
full cargoes : some, however, remained, and afterwards completed 
their lading, and were not detained by the fiussian government. 
No embargo was, in fact, imposed until six weeks after this time : 
the ship would have completed her loading within that period. 
The master sailed away without any communication with the 
defendant’s agent3 at Petersburgh 9 who came to Cronstadt as soon 
as they had notice of the circumstances, with intention to stop 
the ship, but arrived too late. The master acted bond fde 9 and 
as an honest man, and there was reasonable and well-grounded 
apprehension for his acting as he did. The goods taken on board 
were brought to London 9 and there delivered to the merchant. 
The merchant sued the master for not bringing a complete cargo, 
according to his contract. It was argued that the master was 
excused either by the operation of this clause in the contract, or 
by that general principle of law, which requires every subject, as d 
matter of public duty, to save the property and persons entrusted to 
his charge from falling into the hands of the enemies of his country* 



chap, v.] Master and Owners. 347 

But the court held, that neither of these grounds furnished an 
excuse in the particular circumstances of this case. • 

u It has been contended,’* said Lord JSUenborough , “ that the 
exception contained in this contract, of* restraint of princes and 
rulers during the voyage,’ excuses the not taking on board a com* 
plete cargo in this case ; but, without considering whether this 
provision respecting restraint of princes , &c. be at all applicable, 
by way of excuse, for the non-performance of this part of the 
master's stipulated duty, viz. the taking on board a complete 
cargo ; yet, at any rate, the restraint meant must be an actual and 
operative restraint, and not a merely expected and contingent 
one, as this at most only was. But it has been further argued by 
the defendant’s counsel, that supposing the master, in respect of 
his express contract, not to be otherwise justifiable in regard to 
the freighter, yet that he is so at any rate, on the ground of his 
paramount duty to the state, which required him to savd the pro- 
perty and crew under his charge from the impending peril of an 
instantly expected embargo ; and that, in every private contract, 
however express in its terms, there is always a reservation to be 
implied for the performance of a public duty, in which the interest 
of the state is materially involved. That no contract can properly 
be carried into effect which was originally made contrary to the 
provisions of law, or which, being made consistently with the 
rules of law at the time, has become illegal in virtue of some sub- 
sequent law, are propositions which admit of no doubt. Neither 
can it be questioned, that if, from a change in the political rela- 
tions and circumstances of this country, with reference to any 
other contracts which were fairly and lawfully made at the time, 
they have become incapable of being any longer carried into 
effect without derogating from the clear, public duty which a 
British subject owes to his sovereign and the state, of which he is 
a member ; the non-performance of a contract in*a state so circum- 
stanced is not only excusable, but a matter of peremptory duty, — 
an obligation on the part of the subject. But in order to found this 
new public duty, which is to supersede the performance of his 
former private one, it is necessary that an actual change in the 
political relations of the two countries should have taken place, 
and that the danger to result to the public interest of his own 
country from an observance of the contract, should be clear, 
immediate, and certain. In short, such a state of circumstances 
must be shown to exist, as that the contract is no longer capable of 
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being performed by him, without criminal compromise of his public 
duty. Can anything of this kind be said, with truth, to exist in 
the present case ? No actual change in the political relations of 
Great Britain and Russia had then taken place. The danger to 
result from remaining at Cronstadt was neither immediate or cer- 
tain ; in point of fact, it attached only at the distance of many 
weeks afterwards ; and no one can venture to suggest, even in 
argument, that the loading in question might not have been com- 
pleted without any criminal compromise of public duty. Indeed, 
to allow a man to withdraw himself from the performance of a 
distinct positive contract, upon the ground of some speculative 
inconvenience, suggested as likely to result from such perform- 
ance to the general interests of the state, would afford great 
encouragement to disingenuous subtleties, and refinements upon 
subjects of this kind, and would render all reliance upon the 
solemn stipulation of parties in commercial matters precarious 
and insecure ; and which encouragement this court would most 
reluctantly lend its assistance, to administer. For the reasons 
already given, such an argument has no foundation to rest upon 
in the present case. Therefore, neither upon this ground any 
more than upon the others already considered, is the plaintiff pre- 
cluded from a right to recover” (A). 


(A) Atkinson v. Ritchie, 10 East, 530. 
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CHAPTER VI. 


OF THE LIMITATION OF THE RESPONSIBILITY OF THE OWNERS 

AND MASTER. 


1. In considering the instances in which the owners are answer- 
able to the merchant for the loss or damage of his goods, I have 
hitherto forborne to mention the limits of their responsibility, and 
have treated them as being responsible up to the full extent of 
the amount of such loss or damage ; and so both by the civil law 
and by the common law of England they formerly were. For 
although it was decided (a) at a time, when the ransom* of ships 
taken by a foreign enemy was not contrary to the laws of the 
realm (6), that such ransom could not be made at a price ex- 
ceeding the value of the ship and cargo ^and the loss of the value 
of the cargo would fall upon the. merchants), yet until the re- 
sponsiblity of the shipowner for the loss or damage of goods was 
limited by statute, it was never doubted but that such responsi- 
bility was co-extensive with the loss, and the statutes, which have 
been made to narrow it, are founded upon that supposition. 

The ancient laws of Oleron, Wisbuy, and the Hanse-Towns 
contain no provision on this subject. ,< Nor is any alteration of the 
rule of the civil law noticed by Roceus (c), although Vinnius, an 
earlier author, says, that by the law of Holland the owners are 
not chargeable beyond the value of the ship and things that are 
in it (d ) ; in conformity to which principle the French Ordinance 
declares, “ that the owners of ships shall be answerable for the 
acts of the master, but shall be discharged therefrom upon relin- 
quishing their ship and the freight” (e). A similar provision is 


(а) Hellejr r. Gram, and Graham and 

Another r. Hall, cited 1 Terra Rep. R. 
R. 79. • 

(б) 2*2 Geo. 3, c. 25, prohibits ransom, 
(f) The Notabilia of this author, who 

was a Neopolitan, were first published in 
1665. 

(rf) In Peckiuxa, p. 155, published in 
1647, the author rites Grotius, lib. 3, In* 


troduc. ad. Jurisp. Bat. c. 1, and lib. 2 t 
dc jure belli et pacts, c. 1 1, n. 13. 

(c) Liv. 2, tit. 8, des proprietasrrs, 
art. 2. The encouragement of maritime 
commerce, especially among the noblesse, 
was one of the principal objects of this or- 
dinance. See same book, and tit. art. I, 
and Valin's Preface to that title. See 
also the Code de Com. art. 216. 
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contained in the Ordinance of Rotterdam , made in 1721, which 
declares, V That the owners shall not be answerable for any act of 
the master done without .their order, any further than their part of 
the ship amounts to” (/) : and by other articles of the same Ordi- 
nance it appears that each part owner is liable only for the value 
of his own shared). Valin , in his commentary. on the French 
Ordinance (A), informs us that the same regulations are also 
established at Hamburgh (i). 

2. The earliest provision of the British legislature on this 
subject is a statute made a few years after the date of the Ordi- 
dance of Rotterdam , and which was passed in consequence of a 
petition presented to the House of Commons by several mer- 
chants and other persons owners of ships belonging to the port of 
London (A), setting forth the alarm of the petitioners at the event 
of a late action, in which it was determined that the owners were 
answerable for the valuable merchandize embezzled by the 
master. The foundation of this limitation is mentioned in the 
preamble of the statute : which states, “ That it is of the greatest 
consequence and importance to this kingdom to promote the in- 
crease of the number of ships and vessels, and to prevent any dis- 
couragement to merchants and others from being interested and 
concerned therein : and that it has been held, that in many cases 
owners of ships or vessels are answerable for goods and mer- 
chandize shipped or put on board the same, although the said 
goods and merchandize, after the same have been so put on 
board, should be made away with by the masters or mariners of 
the said ships or vessels, without the knowledge or privity of the 
owner or owners, by means whereof merchants and others are 
greatly discouraged from adventuring their fortunes, as owners of 
ships or vessels, which will necessarily tend to the prejudice of 
the trade and navigation of. this kingdom.” It is, therefore, 
“ for ascertaining* and settling how far o.vners of ships and vessels 
shall be answerable for any gold, silver, diamonds, jewels, 

(/) Art. 167, 2 Magens, 107. year 1733, p. 277. The case referred 

(p) Ait. 126, 127 ; 2 Magent, 101, to by the petition, appears clearly to be 
102. that of Boucher v. Lawsoft, cited in part 

(A) Tom. 1, p. 569. 2, chap. 2, sect, 3. The bill went through 

(») An extract from the Ordinance of both Houses without a division. The 
Hamburgh, dated 1731, is given in 2 clauses directing proportional compensa- 
Magena, but the article containing this tion and relief in equity, were introduced 
provision is not noticed. in the House of Lords. 

(A) See Commons* Journals for the 
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precious stones, or other goods or merchandizes, which shall be 
made away with by the masters or mariners, without the privity of 
the owners thereof,” enacted, u That no person or persons, who 
is, are, or shall be owner or owners of any ship or vessel, shall 
be subject or liable to answer for, or make good to any one or 
more person or persons, any loss or damage by reason of any 
embezzlement, secreting, or making away with by the master or 
mariners, or any of them, of any gold, silver, diamonds, jewels, 
precious stones, or other goods or merchandise, which from and 
after the 24th day of June 1734, shall be shipped, taken in, or 
put on board any ship or vessel, or for any act, matter or thing, 
damage or forfeiture, done, occasioned, or incurred, from and 
after the said 24th day of June 1734, by the said master or 
mariners, or any of them, without the privity and knowledge of 
such owner or owners, further than the value of the ship or vessel, 
with all her appurtenances, and the ftill amount of the freight 
due, or to grow due, for and during the voyage, wherein such 
embezzlement, secreting, or making away with as aforesaid, or 
other malversation of the master or mariners, shall be made, 
committed, or done ; any law, usage, or custom to the contrary 
thereof in anywise notwithstanding” (Z). 

3. And by the second section of the same statute, if several 
freighters sustain losses exceeding in the whole the value of the 
ship and freight, they are to receive compensation thereout in 
proportion to their respective losses ; and any one freighter, on 
behalf of himself and the other freighters, or any part-owner, on 
behalf of himself and the other part-owners, may file a bill in a 
court of equity for the discovery of the total amount of the 
losses, and of the value of the ship, and for an equal distribution 
and payment. 

But by the third section, if such bill is filed by or on behalf of 
the part-owners, the plaintiff must make affidavit that he does not 
collude with the defendants, and must offer to pay the value of 
the ship and freight, as the Court shall direct. 

4. And by the fourth section, it is provided, declared, and 
enacted, “ That nothing in this present act contained shall 
extend, or be construed to extend, to impeach, lessen, or dis- 
charge any remedy, which any person or persons now hath, or 


(l) 7 Geo. % c. 15, A.D. 1734. 
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shall, or may hereafter have against all, every, or any the master 
and mariners of such ship or vessel, for or in respect of any em- 
bezzlement, secreting, or making away with any gold, silver, 
diamonds, jewels, precious stones, or merchandize, shipped or 
loaded on board such ship or vessel, or on account of any fraud, 
abuse, or malversation of and in such master and mariners respec- 
tively 5 but that it shall and may be lawful to * and for every 
person or persons so injured or damaged, to pursue and take such 
remedy for the same, against the said master and mariners re- 
spectively, as he or they might have done before the making of 
this act/ 9 

5 . By this statute, therefore, the legal responsibility of the 
master is left unaltered in all the cases before enumerated, and 
that of the owners also in the case of a robbery committed by per- 
sons not belonging to the ship. But where a ship in the river 
Thames was forcibly plundered of dollars during the night by a 
gang of robbers, , jn consequence of. information given by one of 
the mariners of the ship, who afterwards shared the booty ; the 
responsibility of Hhe owners was held not to extend beyond the 
value of the ship and freight by virtue of this statute (*»). 

6. Immediately after the decision of this case, and in con- 
sequence of the danger, to which the facts that were disclosed in 
it, showed the owners to be qxposed, another petition was pre- 
sented to the House of Commons (») on behalf of several owners 
of ships belonging to London and other ports, and in compliance 
therewith, another statute was passed (o), fixing the same limits to 
the responsibility of tjie owners in the several cases mentioned in 
the preceding statute, and also in the case of robbery, “ although 
the master or mariners shall not be in anywise concerned in or 
privy to such robbery, embezzlement, secreting, or making away 
with/ 9 This statute also contains the same provisions as the 
preceding act, fdtr equal distribution and discovery by bill in 
equity, and also for remedy against the master and mariners : an<J 
(as was mentioned in the preceding chapter) has entirely taken 
away the responsibility of the owners in the case of loss or 
damage byjire(p). 


(*») Sutton t>. Mitchell, 1 Term Rep. passed without a division in either House 
K. B. p. 18. of Parliament. 

(*) See Commons* Journals for the (o) 26 Geo. 3, c. 86, 8. 1. 

jear 1786, p. 296. This act also was (p) Chap. 4, of this part, s. 8, p. 259. 
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7. By 53 Geo. 3 , c. 159, this limitation of the responsibility of 
the owners has been still further extended, for it isr enacted, 
** That no person or persons who is, are, or shall be, owner or 
owners, or part-owner or part-owners, of any ship or vessel, shall 
be subject or liable to answer for or make good any loss or 
damage arising or taking place by reason of any act, neglect, 
matter or thing done, omitted, or occasioned without the fault or 
privity of such owner or owners, which may happen to any 
goods, wares, merchandize or other thing, laden or put on board 
the same ship or vessel after the 1st of September 1813, or which 
after the said 1st of September , may happen to any other ship or 
vessel, or to any goods, wares, merchandize, or other thing, 
being in or on board of any other ship or vessel, further than 
the value of his or their ship or vessel, and the freight due or to 
grow due for and during the voyage, which may be in prosecu- 
tion, or contracted for at the time of the happening of #uch loss 
or damage” ( q ) . 

By this statute, it is also enacted, that the value of the carriage 
of goods belonging to any of the owners # of the ship, and also the 
hire due or to grow due, under any contract, except, only such 
hire as in the case of a ship hired for time, may not begin to be 
earned until the expiration of six calendar months after the loss, 
shall be considered as freight within the meaning of this act, and 
also of the two prior acts, that have been before mentioned (r). It 
is also further enacted, that in case any such loss or damage shall 
happen by more than one separate and distinct accident and so 
forth, or on more than one occasion in the course of a voyage, or 
in the interval between the end of one voyage and the commence- 
ment of another, every such loss or damage shall be compensated 
according to the provisions of the act, in the same way and to the 
same extent as if no other loss or damage had happened during 
the same voyage or in the same interval^*) ; but this act does not 
extend to any vessel and solely in rivers or inland navigation, or 
to any ship or vessel not duly registered according to law (t). 

This act also contains a provision against taking away the 
responsibility of the roaster or mariner of any ship, notwithstand- 
ing he may be an owner or part-owner thereof (w). And that each 


(q) 53 Geo. 3, c. 159, s. 1. 

(r) Sect. 2. 

(•) Sect. 3. 


A A 


(t) Sect. 5. 
(«) Sect. 4. 
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individual sufferer may bring his action against the owner, 
although others have suffered by the same act or accident, or on 
the same occasion (i>). 

That where several persons shall have sustained loss, and 
the value of the vessel shall be insufficient to make full com- 
pensation to all, the owners may exhibit a t bill in Equity 
against all parties claiming or entitled to recompense for 
losses arising from one and the same act or accident, or on the 
same occasion, in order to the ascertaining of the value of the 
ship, appurtenances, and freight, and for payment or distribution 
thereof, rateably among such claimants; that to this bill the 
plaintiff shall annex an affidavit, setting forth that he does not 
collude with any of the defendants or other persons, but that 
the bill is filed for the purpose only of justice, and to obtain 
the benefit of the provisions of the act ; that the defendants are, 
so far ds he believes, the only persons claiming recompense 
for loss sustained on the same occasion ; that the value of the 
ship, appurtenances, and freight, does not exceed a sum to be 
specified in such affidavit ; and that the claims of the defendants 
exceed, in the aggregate, that value ; that on filing the bill, the 
plaintiff shall pay into Court the value so specified, no defendant 
being compellable to answer until this has been done, or security 
given instead thereof, if so ordered by the Court : that for default 
in this respect, the bill shall, at the expiration of one month, 
stand dismissed, with costs to be paid to the defendants ; and that 
if the bill be dismissed, after payment of the money into Court, 
the money so paid in shall be apportioned and distributed by the 
Court among the several claimants (w). That if it shall appear to 
the Court that the true value has not been paid in, an order may 
be made for the payment of a further sum, or the giving of 
a further security (a?). That the preliminary proceedings being 
regularly perfected, the Court shall take all such measures as 
shall seem just, for ascertaining the vaHue of the ship, appur- 
tenances, and freight, the *amount of the losses or damages 
claimed by the defendants respectively, and whatever else may be 
necessary for doing justice in the suit, and for payment and dis- 
tribution of the value among the several persons entitled (y). 


(r) 53 Geo. 3« c* 15P , s. 6. 
{w) Sect. 7. 


(*) Sect. 8. 
(y) Sect. 10. 
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That a bill filed by one part-owner shall be binding on the rest (a) ; 
and that any sum paid on account of such damage, or *of any cost 
incurred in relation thereto, may be brought into account among 
the part-owners as money disbursed for the use of the vessel. 

As this statute appears in the case of registered ships, to 
comprise the several accidents and neglects which had been pro- 
vided for by the two former statutes, and may now with regard 
to such ships be considered for most, if not all purposes, as contain- 
ing the law upon this subject, and is of very general import, it has 
been thought right to print the statute at large in the Appendix* 

The value of the ship is to be calculated at the time of the loss 
or damage ; in calculating the value of the freight, money actually 
paid in advance, is to be included (a) ; but the value is to be only 
the amount that the ship would have earned if she had completed 
her voyage, and not the amount estimated at the commencement 
of the voyage, if diminished by jettison or other losses (fr). If an 
action be brought against the several part-owners, one of whom 
happened to be master of the ship at the time of the loss, all the 
defendants are in that action entitled to the benefit of the 
limitation given by the statute. By the law of England , the 
damage to be recovered in an action brought against several 
persons, must be one and the same sum, judgment cannot be 
given against one defendant, for a sum differing from that for 
which it is given against another (a). 

The acts do not extend to lighters and gabbets (c). 

The fishing stores of a ship employed in the usual manner in 
the Greenland Fishery belonging to the owners of the ship are to 
be valued as part of the ship and her appurtenances under these 
statutes, although they are not usually so estimated in policies of 
insurance, but made the subject of a separate assurance (d). 


(z) 53 Geo. 3, c. 159, s. 14. 

(а) Wilson ». Dickson and^Hhers, 2 
B. Sc A. 2. 

(б) Cannan and Others v. Meaburn, 1 
Bing. 465. 


(c) Hunter & Co. v. M'Gown and 
Others, 1 Bligh. 573. 

{d) Gale v, Laurie and Others, 5 B. & 
C. 156, 1 Haggard, Ad. Rep. 109. 


.A A 9 , 
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CHAPTER VII. 

OF THE GENERAL DUTIES OF THE MERCHANT. 

I. The general duties of . the merchant (those only excepted 
which relate to the payment of freight and of gross average, and 
which will form the subject of distinct chapters) are comprised in 
a very narrow compass : the hirer of anything must use it in a 
lawful manner, and according to the purpose for which it is let. 
The merchant must lade*no prohibited or uncustomed goods, by 
which the ship may be subjected to detention or forfeiture (a). In 
general, even in the Case of affreightment by charter-party, the 
command of the ship is reserved to the owners or the master ap- 
pointed by them, and therefore the merchant has not the power or 
opportunity of detaining the ship beyond the stipulated time, or 
employing it in any other than the stipulated service, but by the 
charter-parties under which ships are let to the East India Com - 
pany , the command and disposal of the ship are reserved to the 
Company, and the master, although appointed by the owners, is 
bound to obey the orders of the Company at home, and of their 
factors and servants abroad ; and it is always stipulated, that 
nothing shall be paid by the Company for freight or demurrage, 
unless the ship returns home in safety (6). Yet, in a case where 
the Company detained a ship so long in India that she became 
unfit for the voyage home, and was disposed of there, so that by 
reason of the particular stipulations, the owners could sustain no 
action at law upon the contract, a CourtNof Equity ordered the 
Company to make a proper allowance for the actual and probable 
earnings and the value of the ship ( c ). So where a ship, hired by 
the Company, to be employed according to the then usual terms 


(а) Roccus, not. 85; Dig. 19, 2, 61, 
1,; French Ordinance, liv. 3, tit. 3; 
Fret. art. 9. 

(б) See the clauses cited in Hotham r. 


East India Company, ante, chap. 1 of this 
part, sect. 15 f p. 254. 

(c) Edwin and Others e. East India 
Company, 2 Vera. 210. 
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of their charter-parties in trade and warfare, was sent upon a 
service of observation and discovery, to explore the passage to 
the eastward of the Isle of Banca , and there struck on a rock, 
and was lost, and the owners brought an action against the Com- 
pany for thus exposing the ship to danger in a service not war- 
ranted by the charter-party without their knowledge or consent. 
Lord Kenyon, , before whom the cause was tried, declared himself 
to be of opinion, that the action was proper in point of general 
principle, but the plaintiffs failed in their suit, because it appeared 
that the Company’s intention to employ the ship in this service 
was, before her departure from England , made known to the per- 
son who managed the ship on behalf of the owners, and not 
objected to on their part (d). 

2 . Some of the ancient maritime codes and more modern 
foreign ordinances (e) have fixed the payment to be made by the 
merchant, who having taken a ship to freight, declines to lade her 
in pursuance of this agreement, or who, before the commence- 
ment, or during her course of the voyage, withdraws his goods 
from the ship, or having hired a ship to go to a distant port, and 
engaged to furnish a cargo homeward, fails to do so, whereby the 
ship is forced to return' empty ; and have decided that in some 
instances the whole, in others, a moiety of the sum, that would 
have become due as freight, shall be paid as compensation to the 
owners* But in all these cases the law of England leaves the amount 
of the compensation to be ascertained by a jury, if the parties can- 
not agree about it : and a jury will form their estimate upon a con- 
sideration of all the circumstances of the case, and of the real 
injury sustained by the owners, which cannot be properly settled 
by positive rules* 

3* We have seen by a copy of the bill of lading (/), that the 
master undertakes to deliver the goods upon the payment of 
freight with primage and average accustomed. 

(d) Lewin and Other* t>. India Com- and the ships hired to be employed in 
pany, Peake's Cases at Nisi Prius. p. 241. trade and in warfare, and on any other 
It was an action upon the case, and the service whatsoever, 
plaintiffs were nonsuited ; they afterwards («) Ordin. of the Hanse Towns, art. 
brought another action in the Court of 11; French Ordin. liv. 3, tit. 3 ; Fret. art. 
Common Pleas, which was tried before 3 and 6, and 8 and 9, and Valin thereon ; 
Lord Eldon, at the Sittings after Hil. Guidon, Chap. 9, art. 1 1 ; Code de Corn- 
Term, 1800, and were again nonsuited on merce, art. 288, 291 . 
the same ground. The terms of the (/) Chap. 3 of this part, sect. 2. 
charter-parties were afterwards altered, 



358 General Duties of Merchant . [part iv. 

The word •primage denotes a small payment to the master for 
bis care and trouble, which he is to receive to his own use, unless 
he has otherwise agreed with his owners. This payment appears 
to be of very ancient date, and to be variously regulated in 
different voyages and trades. In the Guidon it is called “ la con- 
tribution dee chauseee ou pot de vin du maitre It is sometimes 
called the master's hat money. 

It has been held, that primage is primarily payable to the master, 
and that he may maintain an action for it although the freight 
has been separately adjusted. If, however, by the contract be- 
tween the owner and the master, the master is not to receive 
primage, he can maintain no action for it, and cases may also 
arise when a contract between the owner and shipper which ex- 
cludes primage, may be brought to the knowledge of the master, 
and prevent him from having any right to claim it (y). 

The wotd average in this place denotes several petty charges, 
which are to be borne partly by the ship and partly by the cargo, 
such as the expense of towing, beaconage, &c. Some of the 
foreign ordinances specify the particulars that fall under this head, 
and the mode of distributing the charge (A) but with us they 
depend entirely upon usage, and an attempt to enumerate them 
would afford neither instruction nor entertainment. 

This and the preceding article of primage are often commuted 
for a specific sum or a certain per centage on the freight. 

(fir) Boat v. Saunders, 1 M. & M. 208. 60 ; Guidon, chap. 6, art. 12 to 19, and 

(A) French Ordinance, liv. 3, tit. 7 ; Cleirac on the 24th art. of the Laws of 
Avaries, art. 8 Sr 9, and Ordin. of Stock- Oleron. But by the Code de Com. art. 
holm, tit. Average, art. 1 ; 2 Magens, 406, the expense of towage, &c., is to 
277 ; Ordin. of Wiabuy, art. 44 # 56, 59, be borne by the ship alone. 
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CHAPTER VIII. 

OF THE PAYMENT OF FREIGHT. 

1. In treating of the payment of the freight, the principal duty 
of the merchant, I shall Consider, first , the cases in which the 
entire freight is to be paid according to the terms of the contract, 
and, secondly , those in which a part only of the stipulated sum 
may be claimed. 

The contract for the conveyance of merchandize • is in its 
nature an entire contract, and unless it be completely performed 
by the delivery of the goods at the place of destination, the mer- 
chant will in general derive no benefit fjom the time and labour 
expended in a partial conveyance, and consequently be subject to 
no payment whatever, although the ship may have been hired 
by the month or week. The cases in which a partial payment 
may be claimed are exceptions founded upon principles of equity 
and justice, as applicable to particular circumstances. 

§ But although by the policy of the law* freight, strictly so 
called, does not become due until the voyage has been per- 
formed, it is competent to the parties to a charter-party to cove- 
nant by express stipulations in such manner as to control the 
general operation of law. If the charter-party be silent, the law 
will demand a performance of the voyage, for no freight can be 
due until the voyage is completed. But if the parties choose to 
stipulate by express words, or by*words not depress, but suffi- 
ciently intelligible to jjfet end, that a part of the freight should 
be paid absolutely by anticipation, and not depend upon 
the performance of the voyage, they are at liberty to do 
so (a). Such stipulations are by no means uncommon, for the 
owner of a ship frequently has no agent at the port of loading, 
but the freighter always has, and therefore, naturally enough. 


(a) Per Lord Ellenborough in De Silvale v. Kendall, 4 M. & S. 37, post. 362. 



360 Payment of Freight. [part iv. 

stipulates to advance money to the owner, which, upon the ship's 
safe arrival, is deducted from the freight. § 

In this country it is not unusual to pay for goods shipped for 
the East and West Indies at the time of shipment ; but this pay- 
ment, although in common parlance called freight, is not in 
strictness properly so denominated, that word denoting the price 
rather of actual carriage than of receiving goods to be carried. 

Accordingly in the case of Blakey v. Dichson (i), Lord Eldon 
and the Court of Common Pleas, admitting that an action might 
be brought for money, agreed to be paid for receiving goods on 
shipboard, in order to be transported , decided that such money 
could not be sued for or recovered by the name of freight. 

Some time after this determination, an action was brought 
upon a supposed agreement of the nature here alluded to ; the 
plaintiff* alleging, that in consideration of his undertaking to re* 
ceive on board his ship certain goods belonging to the defendant, 
to be carried therein from London to Lisbon , the defendant pro- 
mised to pay him a certain sum of money on the shipment of the 
goods. The bills of ladipg were the only evidence offered by the 
plaintiff* at the trial of the cause to prove his allegation : these 
imported, in the usual way, that the goods were to be delivered at 
Lisbon; but the clause respecting the payment of freight, in some of 
them, ran thus, “ freight for the said goods being paid in London 
and in others, thus, “ the shippers paying freight for the said 
goods in London . The ship was lost on the voyage. Lord 
Ellenborough $ before whom the cause was % tried, was of opinion, 
that these words meant no more than that the freight should be 
paid in London instead of Lisbon , and did not dispense with the 
performance of the voyage ; and added, that if the shipper had 
paid the freight upon the* shipment of the goods, he might have 
recovered it back again. The plaintiff, therefore, failed in his 
suit (c). 

This case turned wholly on the bill o* lading ; there was no 
indication of an intent, that if the freight were not earned, the 
money might not be recovered back ; but in a cause since decided 
in the Common Pleas, the bill of lading containing the words 
“ freight for the said goods being paid,” the broker who freighted 
the ship proved that the contract for the conveyance of the goods 

(ft) 2 Bos. A Pull. 321. 

(c) Mashiter t>. Buller and Another, 1 Campb. 84. 
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was verbal, and that he told the defendant that the price of the 
freight of goods upon a voyage from London to the Qape, was 51. 
paid in 'London, or 71. paid at the Cape ; the defendant preferred 
the contract at 51. per ton. Soon after the vessel had sailed, the 
broker called on the defendant for payment, who answered, he 
would call and pay it on the following Monday. The ship was 
lost. Gibbs , Chief Justice, left it to the jury to consider, whether 
the agreement intended merely to change the place where the 
freight should be payable, in case any freight should be earned, 
or whether, in lieu of a contract for freight, it was intended that 
this sum should be payable at all events after shipping the goods ; 
and the jury found, that the meaning of the agreement was, that 
the money should be paid at all events upon the delivery of the 
goods on board the ship at London . The Court refused to dis- 
turb the verdict, and Gibbs , Chief J ustice, said, tf Here is an 
indication not only of the place where the money was to* be paid, 
but also of the time when it was to become due, which was not 
the case in Mashiter v. Butter” and added, t( it signifies not what 
name is given to the money. The defendant is misled by the 
ambiguity of the phrase freight . There is no doubt but that a 
man may agree to pay money on the delivery of the goods on 
board the ship, call it what you will ” (d). 

Whether money advanced-by the merchant is to be considered 
as a loan to be reimbursed by the owner, or as part payment of 
the freight, not dependent upon the determination of the voyage, 
must depend upon , the terms of the written instrument, upon 
the construction of which the question arises. A charter-party 
contained a covenant, that “ 120/. should be paid upon freight of 
the outward cargo to Maranham , and as much cash as might be 
found necessary for the vessel’s disbursements in Maranham 9 to 
be advanced by the merchant, his agents or assigns, to the master 
when required, free from interest and commission at the current 
exchange of the plac4f, and the residue of such freight to be paid 
on delivery of the homeward cargo in Liverpool” The ship 
having been lost by capture, the Court of King’s Bench decided 
that the merchant was not entitled to recover back, under this 
charter-party, money advanced by him for the vessel’s disburse- 


(d) Andrew and Another v. Moorbonse, 5 Taunt. 435, and 1 Marsh. 122. 
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merits in Maranham(d). Bat where the words, “ The captain 
to be supplied with cash for the ship’s use,” followed a covenant 
for payment of freight, one-half in cash on unloading anti right 
delivery of the cargo, and the remainder by bill on London , at 
four months’ date, § Lord Tenterden said, “ The case of De 
Silvale v. Kendall turned upon the particular words of the instru- 
ment, which was studiously framed, so as to make the freighter 
lose the money advanced by him, unless the owner reaped the 
benefit by the ship’s coming home safe. The present charter- 
party, however, is in a very different form. It is undoubtedly 
competent for the owner to make such a stipulation as that in 
De Silvale v. Kendall; but if he does so, it is his duty to take 
care that it is inserted in clear and explicit words in the charter- 
party, that the money advanced shall be an advance in part pay- 
ment of the freight (e). 

In a subsequent case (/), by charter-party for a voyage 
from London to Calcutta and back, it was agreed that the 
freighter, if he thought proper, might hire the vessel for 
an intermediate voyage, w^hin certain limits, for not less than 
six months; and, in that event, the master should refit the 
vessel for such voyage. The complement of men was to be 
kept up, and all necessaries provided ; the freighter on his part 
agreeing to pay the owner for such voyage the sum of \L a ton 
per month on the ship’s tonnage, to pay four months of such hire 
in advance ; and at the end of six months, two further months’ 
pay, and so in every succeeding two months ; and the balance 
due at the termination of such hiring, in cash or approved bills. 
It was further stipulated, that if the vessel should be lost or cap- 
tured, the freight by time should be payable up to the period 
when she should be so lost or captured, or last heard of. The 
freighter took the vessel for the intermediate voyage, in the course 
of which, and before the expiration of the four months, for which 
payment had been made in advance, she* was lost. He then 
claimed to have the money so e advanced returned to him, and 
contended, that the last-mentioned clause, by which it was stipu- 
lated that the freight should be payable only to the time at which 
the vessel might be lost, was inconsistent with the owner’s title 


(rf) De Silvale v. Kendall, 4 M. AS. 37. ( f) Saunders v. Drew, 3 B. & Ad. 

(e) Mansfield v. Maitland, 4 B. & A. 445. 

582. 
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to the whole four months’ freight. But the Court rejected the 
claim, and Lord Tenterden , C. J., said, “ The law is thus laid 
down by Saunders , C. J., in 2 Shower , 283: — r Advance money 
paid before, if in part of freight, and named so in the charter- 
party, although the ship be lost before it come to a delivering 
port, yet wages are due according to the proportion of the freight 
paid before, — for the freighters cannot have their money? This 
is the ground of the doctrine which was acted upon in De Silvale 
v. Kendall , that money paid in advance of freight cannot be reco- 
vered back.”§ 

With respect to living animals, whether men or cattle, which 
may die during the voyage, without any fault or neglect of the 
persons belonging to the ship, it is said(^r), that if there be no 
express agreement whether the freight is to be paid for the lading 
or for the transporting them, freight shall be paid as well for the 
dead as for the living. If the agreement be to pay freight for the 
lading them, their death certainly cannot deprive the owners of 
the freight. If the agreement be to pay freight for transporting 
them, then no freight is due for those that die on the voyage, 
because, as to them, the contract is not performed. These dis- 
tinctions are found in the civil law, and adopted by all the writers 
on this subject (A). 

If a pregnant woman be delivered during the voyage, no freight 
is due for the infant (i). 

An interruption of the regular course of the voyage happening 
without the fault of the owner, as by capture and re-capture, or 
by embargo, does n # ot deprive him of his freight, if the ship after- 
wards proceed with the cargo to the place of destination (&). 

2. When goods are sent in a general ship, in pursuance of the 
second species of contract before mentioned, the amount of the 
freight is either settled by the agreement of the parties, or by the 
usage of the trade. In the case of a charter-party, if the stipu- 
lated payment is a gross sum for an entire ship, or an entire part 
of a ship, for the whole voyage, the gross sum will be payable, 


( g ) Dig. 14, 2, 10; Koccus, not. 76, 
77, 78 ; Molloy, book 2, chap. 4. 

(A) Moffat v. East India Company, 
10 East, 468. 

(*) Roccus, not. 79 ; Molloy, book 2, 
p. 4, sect. 8. 


(A) The Racehorse, White, 3 Robs. 
Ad. Rep. 101 ; Beale v. Thompson, 3 
Bos. 8c Pull. 420 and 431, upon the 
dictum of Eyre, Ch. J. in Curling ». 
Long, 1 Bos. & Pull. 637. 
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although the merchant have not fully laden the ship. And if a 
certain sum be stipulated for every ton, or other portion of the 
ship’s capacity, for the whole voyage, the payment must be accord- 
ing to the number of tons, &c. which the ship is proved capable 
of containing, without regard to the quantity actually put on 
board by the merchant (w), or to the number of tons burthen 
mentioned in the description of the ship (n). On the other hand, 
if the merchant has stipulated to pay a certain sum per cask or 
bale of goods, the payment must be, in the first place, according 
to the number of casks or bales shipped and delivered ( o ) ; and if 
he has covenanted to pay freight on skins by the pound, net 
weight at the king’s beam, freight is due on the outside skins, in 
which the packages are contained ( p). And where, again, he has 
covenanted to furnish a complete lading, or a specific number of 
casks or bales, or certain enumerated articles, and failed to do so, 
he must itiqjke good the loss which the owners have sustained by 
his failure, to be settled, in case of disagreement, by a jury, who 
will take all the circumstances into their consideration, and make 
a due allowance to the merchant for the profit which the master 
may have made by bringing the goods of other persons, if any 
have been brought (5). In all such cases, whether the ship 
return empty or laden with a cargo of articles different from those 
enumerated (r), the proper course is to estimate the freight by 
means of an average, so as to take neither the greatest possible 
freight nor the least ; and such an average is the proper measure 
of damages (s'). And in a cause where the charterer of a ship, 
for a voyage to Tobago and back, covenanted to load and dispatch 
her in time to join the convoy that should be appointed to sail 
from the West Indies , on the 1st of August* it was held that he 
was liable for not having loaded and dispatched her by the 22d 


(m) Roccus, not. 72, 7Jh must be considered as between the parties 

(n) Hunter o. Fry, 2 B. & A. 421 » to contain on^ hundred lasts, as mentioned 

(o) Roccus, not* 73, 75. A bill of in the bill of lading, Molloy v* Living, 4 

lading, dated at Dantzic, contained in the • Taunt. 102. 

margin, the words one hundred lasts of (p) Moorsoxn e. Page, 4 Campb. 103. 
wheat in two thousand and ninety-two See also p. 365. 

bags. It was not proved that the wheat had (9) Puller and Another v. Stanifortb, 
been measured, but evidence was given 11 Fast, 232. See before, chap. 1 of this 

that the Dantzic measure was larger than part, sect. 11, p. 242. 

the English, and that the wheat was (r) Capper v. Foster, 3 Bing. N. C. 

brought by the latter. The freight was 938 ; Irving e. Clegg, 1 Bing, N. C. 53. 

to be a certain sum per last ; and it was (a) Thomas v. Clarke and Another, 2 

held that the specified number of bags Stark. 450. 
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of July , the day the West India convoy passed the island of 
Tobago , although he offered to load her with a complete cargo, if 
she would stop a few days longer ; and a verdict was obtained 
for the amount of the dead freight claimed (£)• 

In an action against the merchant for not loading and dispatch- 
ing the ship, according to the memorandum for charter, wherein 
she was described as €t the Swedish ship or vessel called the 
Maria? he cannot set up as a defence, that she was in point of 
fact a British, and not a Swedish ship (m). And where the pay- 
ment is to be made by cask or bale, the merchant must pay for 
what has been brought, although the master engaged to bring a 
full cargo and refused to do so, — the proper remedy for such 
refusal being an action against the master upon his covenant, as 
hath been before observed (v). Where a ship, hired to go beyond 
sea to fetch home a cargo, for which a certain rate per ton was to 
be paid (nothing being payable for the outward voyage), was 
forced to return in ballast, the merchant’s factor having no goods 
to put on board, the Court of Chancery decreed payment of the 
freight ( w ). 

If an entire ship be hired, and the burthen thereof expressed 
in the charter-party, and the merchant covenant to pay a certain 
sum for every ton, &c. of goods which he shall lade on board (x), 
but do not covenant to furnish a complete lading, the owners can 
only demand payment for the quantity of goods actually shipped (y). 
And where the merchant covenanted to provide a full and com- 
plete cargo, consisting of copper, tallow, and hides, or other 
goods, on which separate rates of freight were to be paid, it was 
held, that having supplied her with as large a quantity of tallow 
and hides as she chose to take on board, he was not bound to 
provide any copper, although, from the want of it, the ship was 
obliged to keep in her ballast, and did .not make so advantageous 
a freight as she otherwise would have done (sf. 

That where, by the terms of the charter-party, the freight is 


(0 Thompson v. Inglis and Others, 
3 Campb. 428. 

(«*) Reusse v. Meyers, 3 Campb. 475. 

(t>) Ritchie v. Atkinson, 10 East, 295. 
See before, chap. 1 of this part, sect. 13 
p. 246. 

(w) Westland v. Robinson, cited 2 
Vem. 212. 

(x) The merchant freighter cannot in- 
sist upon the precise burthen mentioned 


in the charter-party, unless the misrepre- 
sentation has been fraudulent. Thomas 
v. Clarke, 2 Stark. 452. 

(y) Lady James v. East India Com- 
pany, Coram Kenyon, Ch. J., at Guild- 
hall, Sit. p. Mich. Term, 1789; Roccus, 
not. 75. 

(z) Moorsom v. Page, 4 Campb. 103 ; 
Irving e. Clegg, 1 Bing. N. C. p. 53, 
see p. 364. 
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made payable according to the quantity of goods, the merchant 
must pay fgr so much as shall be delivered, appears from the fol- 
lowing case. 

The ship True Briton was chartered for a voyage from Shields 
to Hamburgh. The master engaged to take a full cargo of coals, 
and to proceed to Hamburgh ; and on his arrival, to deliver the 
same to the merchant or his assigns, at such convenient place or 
places where the ship and cargo might safely come ; and for the 
delivery, to be at the rate of one working day per keel of coals. 
The merchant engaged to load the cargo, and also to receive it 
at Hamburgh within the time limited, and to pay in full for the 
freight of the ship for the voyage, at the rate of 20 1. per keel, on 
delivery of the cargo, with two-third parts of the pilotage and port 
charges. Under this charter-party the merchant loaded seven- 
teen keels of coals, with which the ship proceeded towards Ham- 
burgh , and arrived at Cuxhaven, so near to Hamburgh , that the 
voyage might have been completed in the course of the day ; but 
the master, being ordered by the commander of his Majesty’s 
ships on that station to proceed no further, because the French 
forces were approaching Hamburgh , sent notice of his arrival to 
the merchant’s correspondents at Hamburgh , who desired him to 
sail as far as Gluckstadt 9 where they would send him lighters. 
The master accordingly sailed to Gluckstadt 9 and there delivered 
seven keels and one chaldron of coals into the lighters that were 
sent. The delivery was at the rate of one keel per working day. 
The ship staid long enough to have delivered the whole quantity, 
if lighters had been sent to receive it. On the ninth day, the 
master returned to Cuxhaven 9 by order of the British consul and 
of the commander of his Majesty’s ships, — the French having en- 
tered Hamburgh ; and shortly afterwards, by the order of the same 
persons, sailed away with the residue of his cargo, and brought it 
back to Shields , haVing remained in the whole fifteen days only 
from his first arrival in Cuxhaven roads, bring less than the time 
stipulated in the charter-party. This, however, contained the 
usual exceptions of perils of the seas and restraint of princes and 
rulers ; and the master having by this restraint been prevented 
from delivering' his whole cargo, was held entitled to the rateable 
freight for the quantity delivered, and also to the two-third parts 
of the pilotage and port charges (a). 


(a) Christie v. ltow, 1 Taurjt. 300. 
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3. In all the instances before mentioned, the owners take upon 
themselves the chance of the long or short duration of^the voyage. 
But if the merchant engage to pay a certain sum for every month, 
week, or other portion of the voyage, in this case the risk of the 
duration falls upon the merchant ; and if no time be fixed for the 
commencement of the computation, it will begin from the day on 
which the ship breaks ground and commences the voyage, and 
will continue during the whole course of the voyage, and during 
all unavoidable delays not occasioned by the act or neglect of 
the owners or master, or by such circumstances as work a sus- 
pension of the contract for a particular period (6). Thus the 
freight will be payable for the time consumed in necessary repairs 
during the voyage, if it do not appear that the ship was insuffi- 
cient at the outset, or that there was any improper delay in 
repairing her (c). So, in the case of a ship hired for a voyage to 
any port or ports in St. Domingo and back to Loncfrrf, which, 
having discharged part of her cargo at one port in that island, 
was peremptorily ordered by the supercargo to proceed to another, 
then under blockade by General Ch^istophe, by one of whose 
cruizers she was taken on the way, and detained for some weeks, 
during which time the remainder of the cargo was confiscated. 
The ship being afterwards liberated, and having brought home a 
cargo. Lord Ellenborough thought, u that as the ship was taken 
in proceeding to a port by order of the supercargo, the voyage 
was never discontinued, and the freighters were answerable for 
the subsequent detention, in the same manner as if it had arisen 
from contrary winds or from embargo” ; and the owner recovered 
the monthly freight for the period of detention (d). 

In this case of the payment of freight, as in other mercantile 
contracts, a month is to be understood of a calendar , not a lunar 
month (e). 

4. The time and manner of payment of freight are frequently 
regulated by express* stipulations in a charter-party, and when 

— • 


(b) See the judgment delivered by Mr. 
Justice of Heath, in the case of Beale v. 
Thompson, 3 B. & P. 405. 

(c) Havelock v. Geddes and Others, 
10 East, 555 ; Ripley v. Scaife, 5 B. & 
C. 167. 

Si le maitre est contraint de faire ra- 
douber son vaisseau pendant le voyage le 


chargeur, sera tenu d’attendre ou de payer 
le fret, entier, — Ordon. de la Marine, liv. 
3, tit. 3, s. 1 1, Code de Commerce, art. 
296. 

(if) Moorsom v. Greaves and Others, 
2 Campb. 627. 

(e) Jolly v. Young, 1 Esp. N. P. C. 
186. 
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that is done, the payment must be according to the agreement* 
If there be, no express stipulation, we have already seen that the 
master is not bound to part with the goods, until his freight is 
paid ; and where, by the regulations of the revenue, the goods are 
to be landed and put into the King*f warehouse, if the duties are 
not paid, the master may enter them in his own name, and thereby 
preserve his lien. 

It is often provided in charter-parties, that the goods shall be 
delivered agreeably to bills of lading to be signed by the master ; 
and the master, upon receiving the goods, signs bills of lading for 
delivery on ‘payment of freight , or with words of similar import, 
giving him a right to refuse to make delivery to the person desig- 
nated by the bill of lading, without payment of the freight. And> 
as it has sometimes happened that the master has not insisted upon 
the exercise of this right , it has been much questioned whether the 
merchanUcharterer was answerable for the freight; and it has 
been decided that he is answerable. 

The earliest case on this point came originally before Lord Ken- 
yon at Guildhall, and he wps of opinion that the merchant was not 
answerable ; but the Court of King's Bench being afterwards of a 
different opinion, the cause was tried a second time, and the mer- 
chant was compelled to pay (/). In that case, the bills of lading 
were for delivery to the defendant (who was the charterer) or his as- 
signs , he or they paying the freight : he indorsed them specially to 
K. & Co., on condition only that they would accept, or in writing 
promise to accept, certain bills of exchange^ and would also pro- 
mise in like manner to account with R. & Co., to whom half the 
cargo belonged, for a moiety of the proceeds, and on their refusal 
so to do, then to deliver to D. and Co., first obtaining from them 
a similar promise in writing to accept the bills, and to account to 
the defendant for a moiety of the proceeds. K. and Co. refused, 
and the cargo wasf delivered to D. and Co., but no promise in 
writing was obtained from them. They did, however, in fact, pay 
the bills, and account for the defendant’s moiety, .and gave him 
credit for all the freight; notwithstanding v^ich he continued 


(/) Penrose and Others v. Wilks, 
Sit. after Hil. Term, 17901 The follow- 
ing account of the bills of lading, &c., is 
taken from the judgment of the Court as 
delivered by Lord Ellenborough in Shep- 


ard t>. De Bernales, 13 East, 670. The 
note from which this case was quoted in 
the first edition of this book, was taken by 
the author very early in his professional 
life. 
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greatly in their debt. Lord Kenyon thought, upon the first trial, 
that the bill of lading imposed upon the captain the obligation at 
his peril to get the freight on delivering the cargo : but the 
Court thought otherwise, and granted a new trial. Upon the 
second trial, Lord Kenyon told the jury, that he conceived at the 
first trial, that the charter-party was controlled by the bills of 
lading, and imposed upon the plaintiff the duty of recovering the 
freight : but that the Court of King’s Bench thought the bills of 
lading imposed no such duty upon him ; and whatever his (Lord 
Kenyan' s') private opinion was, he was bound to say he was at 
first mistaken. And the plaintiff thereupon had a verdict for 
967/. IGs. 

The next case upon this subject occurred about ten years after- 
wards. It was an action for freight upon a charter-party, wherein 
the defendant stipulated to pay the freight on delivery .of the 
cargo according to the bill of lading . The form of tfie bill of 
lading is not mentioned in the report, but it was probably in the 
usual form. It was certainly intended that the freight should be 
paid by the consignee ; he being indebted to the defendant in 
more than that amount. Part of the freight was paid abroad, but 
for part of it, viz. 500/.' the master took a bill drawn by the con- 
signee upon the merchant , but not accepted by him, and he sued 
upon the charter-party for this part of the freight. Now, had it 
been his duty to receive payment of the freight before he parted 
with his cargo, he would have taken this bill at his peril, and he 
could never afterwards have resorted to the defendant upon the 
charter-party : but, upon a case reserved, the Court of King’s 
Bench thought it very clear that he was warranted in delivering 
the cargo as he did, and that the defendant was liable to the 
action (g ). The same point was ruled by Chief Justice Gibbs in 
the case of Marsh v. Pedder at nisi prius, wl\pre the bill was 
accepted by a third person. ( h ) 

In another case, which was before the Court of Common Pleas, 
there was a charter-party, and a bill of lading in the usual form, 
and the Court held that the master was not bound at his peril to 
insist upon his freight at the time of delivering the goods ; but 
that if he delivered the goods, and could not afterwards get the 


( g ) Tapley v. Martens, 8 Term Hep. (A) 4 Campb. 257. 
inB. R. 451. 
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freight from the consignee, lie might sflte the merchant for it 
upon the iharter-party (i). 

In the subsequent case of Shepard v. De Females , the three 
former were very much considered, and the decision of the Court 
of King’s Bench was conformable to them. This arose on the 
charter-party of the ship Hopewell , by which the master engaged 
to receive a cargo of tobacco at London , and sail therewith to 
Tangiers, where he would apply to the correspondents, factors, 
or agents of the merchant, for orders, and wait for the same 
fifteen days, whether he was to deliver the cargo at that port, or 
proceed therewith to St. Lucar or Cadiz , and that having received 
such orders, he would, pursuant thereto, make a right and true 
delivery to the correspondents, factors, or agents of the mer- 
chant, agreeably to bills of lading; and the merchant covenanted 
to load a complete cargo, and also to receive the same at Tan - 
giers, St. Lucar, or Cadiz, giving notice to the master at what 
port the cargo was to be discharged within fifteen days after the 
ship’s arrival at Tangiers , and to pay to the master , immediately 
on a right and true delivery of the cargo, in full for the freight of 
the ship for the voyage, at the rate of SI. 13$. 6 d. per hhd. re- 
ceived out of her, together with 10?. per cent, on the amount of 
the said freight for primage, and thirty guineas as a gratification 
to the master. The ship received a cargo of tobacco ; and the 
master signed bills of lading, expressing the ship to be bound 
for Tangiers, and from thence to St. Lucar , and that the cargo 
was to be delivered to one John de la Piedra , or in his absence, 
to his Catholic Majesty’s Consul-General at Tangiers , or to their 
assigns, he or they paying freight for the said goods, three guineas 
and a half for each cask, 10?. per cent, primage, and thirty guineas 
gratification; the whole at the current exchange at Cadiz on 
London, with primage and average accustomed. Upon this 
charter-party, the master sued the merchant for the freight, &c-, 
and alleged that the ship arrived at Tangiers, and that he there 
made application to John de m la Piedra, the correspondent and 
agent of the merchant in that behalf, to know whether the delivery 
was to be there or at St. Jjucar or Cadiz ; that John de la Piedra 
ordered him to proceed with the cargo to Cadiz, whereby he was 
prevented from delivering to any of the correspondents, factors, or 
agents of the merchant at Tangiers or St. Lucar , according to the 


(,*) Christy r. Row, 1 Taunt. 300. See ante, p. 366. 
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bills of lading, and heFproceeded, in obedience to the order, to 
Cadiz , and there delivered the cargo according to the orders and 
directions of one Benito de la Piedra> the agent of the merchant 
in that behalf. These facts were admitted by the merchant (&), 
who contended that the freight could not be recovered of him, for 
these reasons : first, because the master ought not to have deli- 
vered the cargo without receiving the freight ; secondly, because 
he ought not to have gone to Cadiz , only Tangiers and St . 
Lucar being mentioned in the bill of lading ; and thirdly, because 
he ought not to have delivered to the merchant’s agent at Cadiz, 
who was said to be a stranger to the bill of lading. But the 
Court determined, that no one of the reasons assigned afforded a 
sufficient answer to the master’s claim. As to the second reason, 
it was held that the omission of Cadiz in the bill of lading was 
for the master’s benefit, to relieve him from going thither if he 
should wish to decline it, but that it did not take from* him the 
power of going thither, if he should be willing to do so, and the 
merchant’s correspondent should desire it ; as to the third reason, 
it was held, either that Benito 9 the merchant’s agent at Cadiz 9 
might be looked upon as virtually the appointee of John de la 
Viedray and so might take under the bill of lading as his assign ; 
or that John must be considered as refusing to accept or to make 
any appointment, and then the master could not do otherwise 
than deliver to the agent of the merchant himself. Upon the 
first reason, which relates to the point, for which the case has 
been quoted in this place, Lord Ellenboroughy in delivering the 
judgment of the Court, stated the question to be, whether this 
clause was introduced for the merchant’s security, and made it 
incumbent on the master, at his peril, to look to the consignee 
under the bill of lading for payment of the freight, in which case 
he would have no right to deliver to the merchant’s agent, with- 
out first receiving the freight, and a delivery without payment of 
it would not be “ a right and true delivery or whether it was 
introduced for the master’s benefit* only, and merely to give him 
the option, if he should think fit, to insist upon receiving the 
freight abroad, before he would deliver the goods ; in which case 
he might waive the benefit of this provision in his favour, and 
might deliver them without first receiving payment, and would not 
be thereby precluded from having resort to the merchant after- 


(£) The cause came before the Court upon a demurrer to the declaration. 
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wards : and the Court held the latter to be the true construction of 
the contract. The former cases were considered as proving, that 
a clause of this kind does not in general cast upon the master the 
duty of obtaining, at his own peril, the freight from the consignee, 
but that if he cannot get it from him , he may insist upon having it 
from the charterer ; and the particular circumstances of this case 
were held not to warrant the Court in saying that the contrary 
was intended by the parties to this contract (£). 

5 In the recent case of Domett v. Beckford (m), there was no 
charter-party, but a bill of lading in the usual form. The captain 
having delivered the goods to the consignees without receiving the 
freight, the shipowners brought their action against the defendant, 
the consignor, to recover it. It was contended for the defendant, 
that the plaintiffs having undertaken by the bill of lading to 
“ delivex to the consignees , they paying freight* were bound to 
withhold Ihe goods from the consignees until the freight was paid, 
and that having delivered them without having insisted on pay- 
ment, they had no claim on the consignor; but Lord Denman at 
the trial, and the Court of King’s Bench on motion, were of opi- 
nion that the defendant, the owner of the goods, and on whose 
account they were shipped, was primd facie liable to pay freight, 
that the clause in the bill of lading being introduced merely for 
the benefit of the master and shipowner, did not make it compul- 
sory on the latter to withhold the delivery of the goods until pay- 
ment of freight by the consignee, and consequently that the 
owner of the goods was not discharged from his liability by the 
neglect of the shipowner to obtain payment from the consignee. 
“ The law,” said Mr. Justice J. Parke, u will imply from the fact, 
that the goods were laden on a ship to be conveyed from Jamaica 
to London , a contract by the owner of those goods to pay for the 
carriage. The only difference between the present case and 
Shepard v. de JBernales is, that in the latter there was an express 
contract by charter-party.” 

The cases of Tapley v. Martens , and Marsh v. Tedder , in 
which the master, having taken a bill of exchange for the freight, 
sued, after it’s dishonour, the owner of the goods, must not be un- 
derstood as trenching upon the general principle established in 
several decided cases, that if a creditor entitled to immediate pay- 
ment, voluntarily and for his own convenience take a bill of ex- 


(0 Shepard v. de Bernales, 13 East, 565. 


(m) 5 B. & Ad. 521. 
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change on a third person for his debt, he must abide the hazard 
of such security (n). In Tapley v. Martens , where the bill was 
drawn upon the merchant, but not accepted by him. Lord Kenyon 
seemed disposed to concede, that if the master had taken it for 
his own accommodation, it would have altered the case. In Marsh 
v. Pedder , Chief Justice Gibbs expressly says, u If the party 
having the offer of cash, merely for his own accommodation, pre- 
fers a bill of exchange, upon that he must seek his remedy. 
Here it is not stated, nor is it to be supposed that any offer to pay 
the whole of the freight in cash was ever made to him and this 
doctrine was expressly acted upon in the recent case of Strong v. 
Hart (of. The master and part-owner of the ship Atlantic , having 
carried a cargo from St. John's, Newfoundland , to Bilboa , and 
delivered it there to the consignees under a bill of lading, making 
the cargo deliverable to the consignor or his assigns, he or they 
paying freight for the same, took a bill for the freight on ’the agent 
of the consignees, which was dishonoured, and then sued the 
consignor. No direct evidence was given to show whether the 
master demanded payment in cash, an<f took the bill, because he 
could not obtain such payment, or preferred taking the bill as 
more convenient. Lord Tenterden told the jury, that if they 
thought the master took this bill voluntarily and for his own con- 
venience, without insisting upon payment in cash, they were to find 
for the defendants ; but if they thought the master took the bill be- 
cause he could not obtain payment in cash, to find for the plaintiffs. 
The Court, on a motion for a new trial, approved of this direction. 

The master, however, having no lien on the freight for his 
wages, has no right as against his owners to receive it, but only as 
their servant ( p ), and payment of the freight to the owners on 
their demand, will be a discharge against a claim by the master, 
not only in the case of goods brought in a general ship, but also 
in the case of an agreement not under seal, made between the 
master and the charterer, and although the master may have pre- 
viously given notice to the charterer not to pay the freight to any 
person but himself (y), But payment to the absolute owner in dis- 
charge of his lien for freight, is available against a sub-charterer, 
with whom the merchant may have contracted for their carriage. 


<*) Everett *. Collins, 2 Campb. 515 ; (p) Smith t>. Plummer, 1 B. & A. 575. 

Smith e. Ferrard, 7 Barn. & Cress. 19; (*) Atkinson r. Cotesworth, 3 B. & 

Robinson e. Read, 9 B. & C. 449. C. 647. 

(o) 6 B. & C. 160. 
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and the owner in such case can only claim the rate of freight 
agreed upon between himself and the charterer. Thus in the 
case of Mitchenson v. JBegbie(r) 9 the plaintiff by charter-party 
agreed with O • to convey corn at 4*. 6d. a quarter, Gr. made a sub- 
charter with S ., who consigned corn to the defendants under bills 
of lading, by which they were to pay 6s. a quarter freight, and 
gave them notice to retain Is. 6d. a quarter for him. The plain- 
tiff sought to recover freight at 6*. per quarter, but the Court of 
Common Pleas held that he was only entitled to the smaller rate, 
and Tindal , C. J., said, “ The plaintiff has no more right to the 
sum bargained for under the second contract, than a lessor would 
have to claim from an under lessee a higher rent reserved by the 
lessee,” 

A consignee who receives goods by a general ship under the 
usual bill of lading (by which it is expressed that he is to pay the 
freight) contracts by implication to pay the freight due on them. 
There is no assignment of contract. The contract of the con- 
signor and consignee are not inconsistent with each other, each 
is an original contract (s). r § 

But a person, who is only an agent for the consignor, and who 
is known to the master to be acting in that character, does not 
make himself personally answerable for the freight by receiving 
the goods, although he also enters them in his own name at the 
Custom-house {£). In a case where the consignee, known as such 
to the master, sold the goods before they were landed, and the 
buyer received them, and entered them in his own name at the 
Custom-house, it was once held by Lord Kenyon that the con- 
signee only, and not the buyer, could be sued for the freight (w), 
and this opinion seems to have been adopted by Lord Stowell in 
the decision of a cause before him (f>). But the point, having 
been since more, maturely considered, it has been decided, that 
although there be no original privity of contract between the pur- 
chasers from consignees and the owner, yet the taking of goods 
by purchasers under a bill of* lading is evidence of a new agree- 
ment by them, as the ultimate appointees of the shippers, to pay 
the freight for the carriage of the goods, the delivery being stipu- 
lated with the shippers to be made to the consignees named in the 


(r) 9 Bing. 190. (n) Artaza r. Small piece, 1 Esp. N. 

(*) Dougal v. Kemble, 3 Bing. 383 ; P. C. 23. 

Roberts v. Holt, 2 Show. 443; Moor- (*>) The Theresa Bonita, De Jong, 4 
som v. Agncw, 2 M. A S. 303. Rob. Ad. Rep. 236. 

(!) Ward r. Felton, 1 East, 507. 
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bill of lading or their assigns, he or they paying the freight for the 
same (ta). And this opinion seems consonant to soupd reason ; 
for if a person accepts any thing, which he knows to be subject 
to a duty or charge, it is rational to conclude that he means to 
take the duty or charge upon himself; and the law may very well 
imply a promise to perform what he so takes upon himself. 

But on the other hand, if the indorsee of a bill of lading obtain 
goods not under the bill of lading , but under an order signed by 
the consignees for that purpose , this is not sufficient ground to 
raise an implied assumpsit on their part to pay the freight, even 
although the goods be entered at the Custom-house in their 
name, unless it appear from previous dealings that they were in 
the habit of receiving goods in the same manner, and paying 
freight for them, and this will then be considered sufficient to raise 
such an implied promise (a;). § “ The consignee,” said Baron 

Parke , in a recent case(y) “ is primd facie , the owner of the goods, 
but if he be not, he is not liable simpliciter as consignee, except 
on a new contract to pay the freight. That is evidenced in ordi- 
nary cases by the bill of lading. I accede to the decision in Wilson 
v. Kymer , that the same evidence may be deduced from the pre- 
vious dealings between the parties. If the goods have always 
been delivered on payment of freight by the defendant, that is 
evidence, that in the particular case he agreed to pay it.” § And 
the indorsee of a bill of lading, making goods deliverable to order 
or assigns, on payment of freight, although he has paid over the 
proceeds of the goods to the person who indorsed the bill of 
lading to him before being called upon to pay the freight, will 
still be liable for it (#). 

In these several cases, the owner is not stated to have made 
any express stipulation for the payment of freight, under a charter- 
party, and the bill of lading was the only contract ; but where 
there is a clear original contract under seal, ahd the indorsees of 
the bill of lading for Valuable consideration, do not stipulate at 
the time of receiving the goods tow pay the freight, as the law will 
not raise an impliec} promise from the mere receipt of the goods, 


(tv) Cock v. Taylor and Another, 3 
East, 399, per Lord Ellenborough. See 
also Scaife v. Tobin, 3 B. & Adol. 623, 
as to general average. 

(x) Wilson and Others v. Kymer and 
Others, 1 M. & S. 157. 


(y) Coleman v. Lambert, 5 Mees. A 
Weis. p. 502. 

(z) Bell and Another r. Kyruer and 
Others, 5 Taunt. 477 ; I Marsh. I lb ; 
3 Campb. 545. 
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where there is such an express agreement between the owner and 
charterer, an indorsee under such circumstances is not liable for 
freight (a). An action grounded upon a supposed implied pro- 
mise of this kind, was brought against three persons, who being 
in partnership caused goods to be sent from abroad in the name 
of another person, to which other person the bill of lading was 
made out. Before the arrival of the goods, the defendants dis- 
solved their partnership, and made an assignment of all their effects 
to a trustee for the benefit of their creditors, whom the trustee 
covenanted to indemnify against all deficiency. The trustee then 
employed two of the defendants, as importers of the cargo under 
him, excluding the third defendant; and to these two acting under 
the trustee, the cargo was delivered. It was decided that an im- 
plied promise to pay the freight, could not, under these peculiar 
circumstances be raised against all the three , one of them not 
having actually received the goods, nor being otherwise interested 
in them, than as a remote cestuique trust, upon the improbable 
contingency that the partnership effects would be more than suffi- 
cient to discharge the partnership debts. And the plaintiff failed 
in his suit (6). 

5. In some cases freight is to be paid, or rather an equivalent 
recompense made to the owners, although the goods have not 
been delivered at the place of destination, and so the contract for 
conveyance is not strictly performed. Thus, if part of the cargo 
be thrown overboard for the necessary preservation of the ship 
and the remainder of the goods, and the ship afterwards reach 
the place of destination (c), t^e value of this part is to be answered 
to the merchant by way of general average, and the value of the 
freight thereof allowed to the owner in the manner that will be 
explained hereafter. So if the master be compelled by necessity 
to sell a part of the cargo for victuals or repairs, the owners must 
pay to the merchant the price, which the goods would have fetched 
at the place of destination, and therefore are allowed to charge 
the merchant with the money* that would have been due, if they 
had been conveyed thither (d). 


(a) Moorsom and Another r. Kymer 
and Others, 2 M. & S. 303. 

;i) Finder e. Wilks and Two Others, 
5 Taunt. 612 ; 1 Marsh. 248. 

(c) Roccus, not. 89,’ French Ordin. 


liv. 3, tit. 3 ; Fret art 13. 

(d) French Ordin. liv. 3, tit 3 ; Fret, 
art. 14 ; Ordin. of Wisbuy, art. 35 and 
69, ante, part 4, chap. 4, p. 327 ; Code 
de Com. art. 298. 
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The French Ordinance also directs the payment of freight in 
another instance, which I do not find provided for iji any other 
Ordinance, or mentioned by any author except with reference to 
this particular article of the French Ordinance, which is as fol- 
lows : u If it happen that commerce be prohibited with the coun- 
try, to which a ship is in the course of sailing (en route), and the 
ship be obliged to return with its lading, there shall be due only 
the freight outward, although the ship be hired out and home*' (a). 
This article is also repeated in the Code de Commerce. 
The commentators on this article agree that the freight outward 
must be paid, if the ship be freighted outward only (/)• § And 

Valin says, that nothing can be more just, for this is “ casus 
fortuitus proceeding from a vis-major against which neither owner 
nor merchant has warranted, it is quite enough that the merchant 
should pay freight for the outward voyage already commenced, 
so as to make division of the loss between him and the master of 
the ship (g). 

6. The Courts of Admiralty, where the question of freight comes 
collaterally before them in the case o£ captured ships ordered to 
be restored, will exercise a larger equity than belongs to a Court 
of law ; without assuming to make a new contract between the 
parties, they presume their consent to such a contract as equitably 
belongs to a new state of things, not originally within their con- 
templation. Accordingly, where a ship having been captured at the 
very mouth of the port to which she was destined, was afterwards 
re-taken and sold for.salvage, but the ship and cargo, upon a suit 
in the Admiralty, were ordered to be restored, the Court directed 
a moiety of the freight to be paid, though the merchant 'insisted 
that none was due, because the whole voyage had not been per- 
formed, while the owner claimed the whole freight, because he had 
reached the mouth of the river (A). § 

If in a time of war a neutral vessel carrying goods belonging 


(f) French Ordin. liv. 3, tit. Fret. art. 
15 ; Code de Com. art. 299. 

(/) Valin, tom. 1, p. 657 ; Pothier, 
Charter-partie, num. 69. 

(g) In conformity with this doctrine of 
the French, it has been decided in the 
American Courts, that where the ship ar- 
rived at the port of destination, but was 
prohibited by the government from land- 


ing her cargo, and making an entry, the 
freight of the voyage was earned in the 
same manner as if the cargo were de- 
livered. Morgan v. North American In- 
surance Company, 4 Dalis, Rep. 455. — 
Mr. Justice Story’s note, American Ed. 
288. 

(A) The Friends, 1 Edw. Ad. Rep. 
186. 
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to the subjects of one of the belligerent powers, be taken by those 
of the othe; (in which case the goods are lawful prize, but the ship 
is to be restored), the captor pays the whole freight, because he re- 
presents the enemy, by possessing himself of the enemy’s goo As jure 
belli f and although the whole freight has not been earned by the 
completion of the voyage, yet, as a captor, by his act of seizure, has 
prevented its completion, his seizure shall operate to the same effect 
as an actual delivery of the goods to the consignee, and shall subject 
him to the payment of the full freight (i). This, however is to be un- 
derstood of such goods only, as a neutral vessel may convey by the 
law of nations, and of a trade ordinarily allowed to the neutral 
nation by the government, to whose subjects the goods belong. 
If the goods are contraband according to the law of nations, such 
as naval stores, &c., no freight is to be paid by the captor (A) ; 
and this, whether the master know the quality of the goods 
or not; 'for, in time of war, he is bound to know the contents of 
his cargo, and cannot be permitted to aver that he was ignorant 
of them ( l ) ; nor is any freight to be paid by the captor, if the 
ship is employed in bringing the produce of the colony of a belli- 
gerent power to the mother country ( m ), or in the coasting trade 
between one port and another of the same country ( rc), or in 
carrying the goods, even of neutrals, directly from the mother 
country to its colony (o); or from one hostile nation to the colony 
of another hostile nation in alliance with it (jp), if these trades 
were not, in time of peace, open to the neutral nation, whose ship 
is so employed ; because in all these cases, it is evident that the 
trade is opened in the time of war merely for the convenience of 
the belligerent power, and to relieve that power from a part of the 
difficulties occasioned by the war ; and the neutral vessel so em- 
ployed, thereby furnishes direct assistance to the belligerent 
power. But as trade from a port of one nation to a port of 
another is in gen&al open to all countries, freight is to be paid to 


(t) The Copenhagen, Mening, 1 Hob. 
Ad. Rep. 289. 

(k) The Mercurius, Meincke, 1 Rob. 
Ad. Rep* 288. 

(/) The Oster Risocr, Jurgenson, 4 
Rob. Ad. Rep. 199. 

(**) The Rebecca, Moore, 2 Rob. Ad. 
Rep. 101. See also the America, Sher- 
borne, id. vol. 3, p. 36. 


(») The Emanuel, Soderstrom, 1 Rob. 
Ad. Rep. 296, and the Mercurius there 
cited. 

(a) The Immanuel, Eysenbcrg, 2 Rob. 
Ad. Rep. 186, and the Anne, Lord, id. 
vol. 3, p. 91, note («), and the Nancy, 
Joy, id. p. 82. 

(p) The Rose, Young, 2 Rob. Ad. 
Ad. ltep. 206. 
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the owners of a neutral ship employed in carrying the goods of an 
enemy from a port of one nation hostile to the captogs, to a port 
of another nation equally hostile ( q ). 

Again, if a ship be taken and retaken, and carried by the 
recaptors into a port short of the place of destination, and the 
ship be there restored, before the cargo is restored, either by 
reason of a delay on the part of the merchant to claim the cargo, 
or of doubt or litigation upon his right to restitution, the Court of 
Admiralty does not require the ship to wait the doubtful event of 
the claim of the cargo, in order to convey it to the place of desti- 
nation, but gives the owners their whole freight, subject only to 
the deduction of salvage upon the amount of it (r). And this 
with great justice ; for the capture is not imputable to the master ; 
the delay of obtaining restitution of the cargo is imputable to die 
merchant. 

If the ship of an enemy, carrying the goods of a*neutral be 
taken, and the captor conduct the ship and cargo to the place of 
destination, and so fulfil the contract of the master, the captor is 
entitled to receive the freight of the goods upon their restitution 
to the merchant ; but he is not entitled to this, if he take the 
ship to a different port, and do not perform the original voyage (5) : 
not even if the proprietor of the cargo afterwards dispose of it at 
the place to which the ship may be carried (l). 

7. Freight is the reward which the law entitles a person to 
recover for bringing goods lawfully upon a legal voyage. If the 
voyage be illegal by .reason of the goods being contraband, or for 
any other cause, freight cannot be recovered. During the late 
wars, licenses were frequently granted by the British government 
for voyages and importations which would otherwise have been 
illegal. The duration of these licenses was usually limited. In 
general, if the voyage was begun before the expiration of the 
limited time, though not completed until afterwards, the voyage 
was considered as legal. But in a case where, in consequence of 


(q) The Wiihclmina, Carlson, 2 Rob. 
Ad. Rep. 101, in notis. 

(r) The Race-horse, White, 3 Rob. 
Ad. Rep. 101, and sec the cases cited 
in the note at the end of that report. See 
also the HofTnung, Rask, 6 Rob. Ad. 
Rep. 231. 

(s) The Fortuna, Tadsen, 4 Rob. Ad. 


Rep. 278, and the case of the Vrcyhcid, 
and also Bynkershock, Quest. Jur. Pub. 
lib. 1, e. 13, thero cited. This is dif- 
ferent from the old rule as laid down in 
the Consolato del Marc, chap. 173. 

(t) Vrow Anna Cathcrina, Mahts, 6 
Rob. Ad. Rep. 269. 




380 Payment of Freight. [part iv. 

an embargo in a French port, the voyage was not begun until 
some time qiler the expiration of the license, it was held that the 
freight could not be recovered, although, by an order of council, 
the freighter was permitted to land the cargo, upon condition of 
exporting it again immediately, this permission not being consi- 
dered to legalize the voyage by implication, nor to have the effect 
of a continuation of the license (u). 

In another case, in an action brought by the master of a foreign 
ship for the freight of goods imported into this country, it ap- 
peared in evidence that on the ship’s arrival with the cargo, the 
merchant entered her at the Custom House, and a delivery of the 
cargo in his name was commenced by him ; but on the following 
day the ship and cargo were seized by the revenue officers, on 
suspicion that the ship was not Prussian built, and therefore not 
, capable, under the Navigation Act (&), of importing the produce 
of that country into England. The Treasury, on petition pre- 
sented on behalf of the master and owners, and with the concur- 
rence of the merchant, ordered the ship to be restored, on condi- 
tion that the cargo should be landed and warehoused for a limited 
time for exportation only, and on payment of a sum as satisfaction 
to the seizing officers. This sum the master paid, and the mer- 
chant accepted and exported the cargo. It was clear that, sup- 
posing the voyage to be illegal, the freight could not be recovered, 
and the conduct of the master was held to be sufficient proof of 
the illegality, although the ship had not been condemned (a). 

8. As it may frequently happen that goods brought in specie 
to the place of destination, may be so deteriorated during the 
course of the voyage as to be of no value to the merchant, it is 
important to consider whether the merchant is bound to pay the 
freight under such circumstances ; or, to state the question more 
correctly, whether he is bound to receive the goods, or is at liberty 
to abandon them for the freight. For we have already seen, in 
the case of an East India ship, that the Company (the merchants) 
were held liable to pay the freight of a quantity of pepper deli- 
vered to, and received by them, although greatly damaged by a 
peril of the sea ; and that the owners were not answerable for the 
expense incurred in endeavouring to remove the injury occasioned 


(«) Muller v. Gernon, 3 Tapnt. 394. printed in the Appendix. 

(») 12 Car. 2, c. 18, a. 8, since re- (*) Blanck e. Solly and Another, 8 
pealed, hut see 3 & 4 Wm. 4, c. 54, Taunt. 89, and 1 B. Mo. 531. 



381 


chap, viil J Payment of Freight . 

by the salt water (y). And in another case that will be mentioned 
hereafter 9 the merchant was held liable to pay the, freight of 
tobacco saved from shipwreck, and accepted by him, although 
part was so much damaged as to be of no value (a). 

Upon this question, as to the right of the merchant to abandon 
his goods when brought to the place of destination, and by so 
doing to discharge himself from the freight, different doctrines 
and opinions have prevailed, and there is no judicial decision in 
our books ; although in some cases between the merchant and his 
insurer, it has been admitted that the freight was payable, not- 
withstanding the goods were so much damaged, that their value 
fell short of its amount (a). But it is necessary to distinguish the 
causes from which the deterioration may have proceeded. If it 
have proceeded from the fault of the master or mariners, the mer- 
chant is entitled to a compensation, and may recover it by an 
action at law against the owners or master ; but, if he has received 
the goods, he cannot insist upon the damage as a defence to an 
action brought against himself for the freight, even although he has 
offered to return them (6). And in general, the right and true deli- 
very of goods, upon which freight is made payable by the terms 
of a charter-party or bill of lading, means only a delivery of the 
entire quantity of chests or bales : if the goods have been damaged 
by the fault of the master or crew in the voyage, the remedy for 
the merchant, who has received them, is an action for the damage (c). 
On the other hand, if the deterioration have proceeded from an 
intrinsic principle of .decay naturally inherent i n the commodity 
itself, whether active in every situation, or only in the confine- 
ment and closeness of a ship, the merchant must bear the loss, as 
well as pay the freight ; for the master and owners are in no fault. 


(y) Hotham and Others v. East India 
Company, Doug. 272, ante, chap. 1 of 
this part, sect. 15, p. 254. 

(*) Lutwidge and Another e. Grey and 
Others, post, sect. 13 of this chapter. 

(a) Boyfield v. Brown, 2 Stra. 1065, 
and Mason v. Skurry, Park, 160 ; Marsh. 
143. 

(5) Millea and Others e. Bainbridge 
and Others, Guildhall, Deo. 20th, 1804, 
before Lord Ellenborough, Ch. J. His 
Lordship int i ma t ed, that if the merchants 
had refiiaed to receive the cargo on the 


ground of danuge so occasioned, the 
point woftld admit of some doubt. In 
such a case, the merchant would derive 
no benefit whatever from the conveyance, 
nor would the master have fulfilled his 
engagement according to the terms of the 
lull of lading : . Quaere, therefore, whether 
the master could oblige the merchant to 
pay the freight ? See Hasten v. Butter, 
7 East, 479. 

(c) Davidson v. Gwynne, 12 East, 381. 
See also Sfiields v. Davis, 4 Campb. 119, 
and 6 Taunt. 65. 
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nor does their contract contain any insurance or warranty against 
such an event. And to this point there is a direct authority in 
the treatise called the Guidon. The author, having mentioned 
several cases of abandonment, as between the merchant and the 
insurer, goes on thus : “ In like manner, the merchant cannot 
abandon the goods hereinbefore mentioned (viz. fruit, salt, corn, 
victuals, &c.) to the master of the ship for his freight, if the dete- 
rioration has proceeded from natural decay, or from the great 
diminution of price that takes place at the end of particular sea- 
sons, as in figs, grapes, and herrings, after Easter ; or by reason 
of an over-abundant supply of the market, as in corn, wine, or 
salt, although in salt a different practice formerly prevailed, which 
is contrary to reason, if the option has not been reserved by an 
express clause in the charter-party” (< d ). 

In the very next article, however, of the treatise, we find this 
doctrine : •“ If goods contained in casks, as wine, oil, olives, mo- 
lasses, and others of the like sort, have leaked to such an extent 
that the casks are empty, or nearly empty, the merchant may 
abandon them for the freight, before they are landed. Therefore, 
masters should take care, when they receive casks, to see that 
they be well hooped, and in good condition. It is true, that if, 
by tempest, the casks have been so pressed that they have thrown 
out their bottoms, have been beaten in, and burst, provided there 
have been no fault in the stowage, the loss shall be an average 
against the insurers, the master shall lose his freight” (#). 

From the words of this article, it appear? very clearly, that in 
the opinion of the author, the merchant might abandon articles of 
this description, although the leakage were not occasioned by 
perils of the sea. 

In the work of MoUoy (/), however, we find the following 
clauses : “ If freight be taken for one hundred tons of wine, and 
twenty of them leak out, so that there is not above eight inches 
from the buge upwards, yet the freight becomes due : one reason is, 
because from that guage the king becomes entitled to custom ; but 
if they be under eight inches, by some it is conceived to be then 
in the election of the freighters to fling them up to the master for 


(d) Guidon, chap. 7, art 7, 10. author cites Boyce v. Cole, Hil. Term. 

(«) Guidon, chap. 7, art. 1 1*. 26 and 27 Car. 2, in K. B. But I do 

(/) Book 2, chap. 4, sect. 14. The not find that case reported elsewhere. 
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freight, and the merchant is discharged. But most conceive 
otherwise ; for if all had leaked out (if there was no fault in the 
master), there is no reason the ship should lose her freight, for 
the freight arises from the tonnage taken ; and if the leakage was 
occasioned through the storm, the same perhaps may come into 
an average. Besides, in Bourdeaux (g), the master stows not the 
goods, but the particular officers appointed for that purpose, quod 
not a. Perhaps a special convention may alter the case. 9 * 

The French Ordinance declares : " That the merchant shall not 
oblige the master to take for his freight, goods diminished in 
price, spoilt, or deteriorated, by their own vice, or by peril of the 
sea*’ ( h ). And the very next article is as follows : “ If goods put 
into casks, as wine, oil, honey, or other liquors, have leaked out 
to such an extent that the casks are empty, or nearly empty, the 
merchant may abandon them for the freight.” Valin , in his com- 
mentary on this last article, observes, that it is taken "from the 
article of the Guidon , which I have just before quoted. He ob- 
serves, also, that by the Consolato del Mare, chap. 202, the con- 
trary is decided ; yet, that by another article of the same code, 
chap. 234f , freight is not due for pottery unless it be found entire 
at the end of the voyage (i) ; and he considers this article of the 
Ordinance, to give the right of abandonment to the merchant, in 
the case of leakage happening as well from the fault of the casks 
as from the perils of the sea, and to be an exception to the general 
rule laid down in the article immediately preceding. On the 
other hand, his countryman, Pothier, controverts this opinion, 
and contends that the article of the ordinance is to be confined to 
the case of leakage occasioned by peril of the sea ; in which case, 
he considers the real commodity, viz. the contents of the cask, to 
be absolutely lost, as much as if they had been washed overboard. 
“ This opinion of Monsieur Valin, 99 says he , 44 appears to me to 
be contrary to principles. It is the fault of the merchant if he 
has put his goods into bad casks: it is his fault if they have leaked 


(ff) Sec Cleiracon the 11th art. of the 
laws of Oleron. 

(A) French Ordin. liv. 3, tit. 3 ; Fret, 
art. 25 and 26. Those articles are re- 
peated in the Code de Com. art. 310. 

(i) The sense of this chapter appears 
not to be correctly stated by the learned 
commentator. The rule therein laid down 


is, that if the merchant stows the pottery’ 
he must pay the freight of what is broken ; 
but if the muter stows it, he is, at all 
events, to lose the freight of what is 
broken ; and if there has been any fault in 
the stowage or carriage, he must also make 
good the damage. 
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out, and have not arrived at the place of destination. He, there- 
fore, ought to pay the freight ; for, according to the principles of 
the contract of hiring, the hirer, who by his own act or fault has 
not enjoyed the thing let to him, ought to pay the hire, as if he 
had enjoyed it. If the letter, who has been prevented from let- 
ting to other persons the part of his vessel occupied by the bad 
casks, should not be paid the freight, he would suffer for the 
fault of the hirer, which is injust” (k). 

This argument of Pothier may show what ought to have been 
established by the ordinance, but it by no means proves that the 
interpretation given by Valin, and which agrees with the terms 
of the Quidon, is not the true interpretation. The rule was pro- 
bably introduced in early times, to prevent disputes and litigation ; 
and adopted by the framers of the French ordinance for the same 
reason (Z). 

In our West India trade, the freight of sugar and molasses is 
regulated by the weight of the casks at the port of delivery here, 
which in fact is, in every instance, less than the weight at the 
time of the shipment, and therefore the loss of freight occasioned 
by the leakage necessarily falls upon the owners of the ship, by 
the nature of the contract. 

Upon the propriety also of the rule laid down in the preceding 
article of this Ordinance, namely, that which prohibits abandon- 
ment generally, these two learned foreigners have differed in opi- 
nion, “ It must be agreed,” says Valin, “ that this rule is too 
rigorous to be compatible with equity. The natural idea, that the 
mind forms of the agreement for freight, is, that it has for its ob- 
ject that the goods shipped in pursuance of it shall be the only 
pledge for the freight, and consequently that upon the same goods 
alone can the payment of the freight be enforced. From whence 
it follows, that in every case (en quelque cas qtie ce soit) the mer- 
chant ought to be quit of the freight by abandoning his goods. 
This is also the opinion of Casa Regis, Disc. 22, q. 46, and 
Disc. 28, n. 86 & 87. In the»case of shipwreck it is decided by 
the Ordinance, that the freight is not due when the goods are 


(4) Traits do Charts- Partie, num. 60. at the intended place, the merchant is 

(I) The Ordinance tf Rotterdam on obliged to pay the freight of what hap- 

this sutyect, seems to agree with the ge- pens to be damaged or diminished without 

neral rule of the French Ordinance. It any fault of the master or ship’s crew, 

declares, that when the goods are arrived Art 155, 2 Magens, 105. 
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lost; now, when the goods are so injured by the shipwreck, that 
lie, to whom they belong, cannot derive from them wherewith to 
pay the freight, is it not the same to him as if they had been 
wholly lost by the mere act of shipwreck? If then he had not 
the power of abandoning the goods to discharge himself from the 
payment of the freight, his condition would be worse than if all 
had perished without resource, and this is what natural equity will 
not allow him to suffer.” The learned commentator then pro- 
ceeds to acquaint us, that a practice prevailed in his country, of 
not compelling the merchant to reclaim shipwrecked goods, and 
that unless he reclaimed them, the master was never known to 
obtain the payment of the freight. On the other hand Pothier (i»), 
speaking of this article of the Ordinance of his country, says, 
* c This rule, notwithstanding what is said of it by Monsieur Valin , 
is just, and conformable to the principles of the contract of.letting 
to hire. It is sufficient, according to these principles* to make 
the whole hire due to the letter, that he has wholly performed 
the obligation, which he contracted, to give to the hirer the en- 
joyment of the thing let to hire : now«the master having trans- 
ported the goods to their place of destination, it may be truly 
said, that he has wholly fulfilled his obligation, and that he has 
given to the merchant the enjoyment of the ship for the use, for 
which he had let it to him, since this transport was the only use, 
for which they contracted. If the goods hre found greatly da- 
maged and of no value, this is a matter that does not concern the 
master, because it is by an accident, against which he does not 
warrant, that they are reduced to this condition. The point of 
Monsieur Valin's, objection,” proceeds Ke, “ is, that it is the same 
thing to the merchant, whether the goods are absolutely lost or 
become of no value. The answer is, that it is on the side of the 
master, that we ought to consider whether this is the same thing : 
now it is evident that this is not the same thing to the master. 
For when the goods are lost on the way, not having been able to 
transport them to the place of destination, he has not fulfilled the 
object of his contract, tnunere vehendi functus non est: and it is 
for this reason that the freight is not due to him : but when he 
has transported them, however injured they may be found, he has 


(m) Chartic-Paxtie, num. 59. 
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fulfilled the object of his contract, munere vehendi functus est , 
and by consequence the freight is due to him” (n). 

In addition to this answer given by Pothier it may be proper 
also to observe, that the argument of Valin seems to prove too 
much ; for if the goods are to be the only security for the freight, 
and the merchant ought not to pay the freight, if they are not 
worth the amount of it, the master and owners must lose the 
freight, if the goods happen from any accident to come to a bad 
market; which is contrary to all law and reason: and further, 
that the’ foundation of the argument does not apply to this country, 
by the law of which, although the goods are pledged for the 
freight, yet the merchant also is personally responsible for it. 

I have detailed the opinions of these learned foreigners thus 
at length, because they appear to me to comprise the whole argu- 
ment pn both sides of the question, which, as I have before ob- 
served, has not received a judicial decision in this country. It is 
true indeed, that Lord Mansfield in a case, that will be more fully 
stated hereafter, delivered himself to the following effect: “As to 
the value of the goods it is nothing to the master, whether the 
goods are spoiled or not, provided the merchant takes them ; it is 
enough if the master has carried them; for by doing so, he has 
earned his freight; and the merchant shall be obliged to take all 
that $re saved, or none ; he shall not take some, and abandon the 
rest, "and so pick and choose what he likes, taking that which is 
not damaged, and leaving that which is spoiled or damaged. If 
he abandons he . is excused freight, and, he may abandon all, 
though they are not all lost." But it is to be observed, that the 
question of abandonment was not the point in issue in that cause; 
and in fact in that case 'the goods had not been carried to the 
place of destination, but the vessel, which was bound for Lisbon, 
had been captured and recaptured, and was carried with the goods 
into a port in Devonshire , where the merchant received them : 
and therefore if Lord Mansfield is to be understood to speak with 
reference to the case then before him, the sentiments delivered by 
him 'On that occasion, cannot be considered as furnishing an au-- 


(») Pothier, Chart.- Parte, num. 59. 
This is also conformable to the Code de 
Com. art 305, 310. See Boulay-Paty, 
tom. 2, 488. In America also, the better 
opinion, and tho one adopted in the case 


of Gnswold v. The New York Insurant^ 
Company, 3 Johns. Rep. 32), is against 
the right of the owner to abandon tho de- 
teriorated goods in discharge of the freight. 
Kent's Commentaries, Edin. Ed. p. 217. 
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thority for the decision of the question in the case of goods actu- 
ally carried to the place of destination. It is true also, that in the 
case of I/utwidge v. Grey and others , which will be fully cited for 
another purpose in the subsequent part of this chapter (o), it seems 
to have been taken for granted, by the counsel on both sides, that 
the merchants might have abandoned the whole cargo ; but in 
that case the ship was wrecked, and the goods saved at a great 
expense, at a place short of the port of delivery, and the right of 
abandonment is spoken of with reference to the situation of the 
goods at that place. Most certainly the merchant cannot be com- 
pelled to accept his goods at any other place than the place of 
destination : even if the master should pay the salvage, and con- 
vey them to that place, the merchant may be allowed to have his 
option of accepting them or not, loaded with the additional ex- 
pense of salvage. And accordingly in another case, Lord Mabis- 
field said, M The owner of the ship has a lien for freight, *but in a 
total loss, literally so called, no freight is due ; in case of a loss, 
total in its nature, with salvage, the merchant may either take the 
part saved, or abandon” (jo) . The only point intended to be pro- 
posed by me as doubtful, is the right to abandon for the freight 
alone, at the port of destination : and in point of practice, I have 
been informed that this right is never claimed in this country. • 

Bullion and specie have been sometimes sent from abroad to 
this country by merchants, in ships belonging to his Majesty, for 
which a remuneration was paid by the merchant. Questions have 
arisen as to the distribution of this money among officers of the 
King’s ships ; but as those questions do not seem to belong to this 
Treatise, I shall merely refer to the names of the cases in a note (;). 

9. Paving thus considered the cases, in which the entire freight 
is to be paid according to die agreement, I now proceed to the 
consideration of those in which a part only of thq stipulated sum 
may be claimed. And these are, first, when the ship has per- 
formed the whole voyage, but has brought a part only of the 
merchant’s goods in safety to the place of destination : And, 
secondly , when the ship has not performed the whole voyage, but 
the master has delivered the goods to the merchant at a place 


(o) Sect. 13, p. 392. 442; Brisbane, Knt. r. Dacres, Widow, 

(/>) Baillie r. Moudigliani, Park, chap. Executrix of Admiral Dacres, 5 Taunt, 
p. 70. 143 ; Warren u. ShirrifT, 5 M. fit S. 32. 

(?) Montagu v. Janverin, 3 Taunt. 

0 c 2 
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short of the port of destination. In the case of a general ship, or 
of a ship (bartered for freight to be paid according to the quantity 
of the goods, there can be no doubt that freight is due for so 
much as shall be delivered, — the contract in these cases being 
distinct, or at least divisible in its own nature. But suppose a 
ship chartered at a specific sum for the voyage, without relation 
to the quantity of the goods (in which case the contract, as ob- 
served by Lord Chancellor Hardwicke (r), is more properly a 
contract for the use of the ship than for the conveyance of the 
merchandise), should lose part of her cargo by a peril of the sea, 
but convey the residue to the place of destination ; in this case I 
do not find any authority for apportioning the freight. And it 
seems to have been the opinion of Malyne ($), that nothing would 
be due ; and the case of Bright v. Cowper, which will be men- 
tioned hereafter ( t ), may be considered as an authority in support 
of that opinion. But probably, if the question should arise again, 
the determination of it would depend upon the particular words 
of the charter-party ; for without a very precise agreement for 
that purpose, it seems hArd that the owners should lose the whole 
benefit of the voyage, where the object of it has been in part per- 
formed, and no blame is imputable to them. 

10. The apportionment of freight usually happens when the 
ship, by reason of any disaster, goes into a port short of the place 
of destination, and is unable to prosecute and complete the voyage. 
In this case we have already seen that the master may, if he will 
and can do so, hire another ship to convey the goods, and so 
entitle himself to his whole freight ; but if he is unable, or if he 
declines to do this, and the goods are there received by the mer- 
chant, the general rule of the ancient maritime law is, that freight 
shall be paid according to the proportion of the voyage performed, 
pro ratd itineri p peracti (ti). 

Some writers (v) have endeavoured to trace this rule to the 
Digest of Justinian, but the passages referred to by them do not 
appear to contain such a regulation. The rule, however, is, with- 
out doubt, extremely ancient. It is to be found in the collection 


(r) In the case of Paul v. Birch, 2 
Atk. 621, ante, chap. 1 of this part, sect. 
7, p. 219. 

(*) Malyne’s Lex. Merest p. 100. 

(O Beet 17 of this chapter, p. 401. 
(a) The Ordinance of Rotterdam dif- 


fers in this respect from the general rule ; 
for it allows the merchant to take his 
goods, paying a reasonable portion of the 
freight in case the ship may be repaired 
in a short time. Art 147 ; 2 Magens, 104. 

(») Boccns, not. 81 
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called the Rhodian Laws (w), but which collection is now gene- 
rally agreed to be of a later date than the time of Justinian (x ) ; 
and also in the Consolato del Mare (y). The rule 9 as laid down in 
the laws of Oleron (z) 9 is to the following effect. If a ship depart 
with a cargo from Bordeaux , or other place, and it happens that 
the ship is disabled, and as much of the cargo is saved as possible, 
the merchants and master enter into a great debate, and the mer- 
chants demand to have their goods of the master, they may have 
them, upon paying freight for so much of the voyage as the ship 
has advanced, rateably and in proportion, if the master pleases ; 
but if the master will, he may repair his ship, if he can do it 
speedily ; and if not, he may hire another ship to complete the 
voyage, and shall have his freight of the goods, to be reckoned 
according to their proportion to the whole cargo; and the goods 
shall pay the costs of their salvage. The rule is also to bq found 
in Roccus (a), (who cites several more ancient authors irf support 
of it), and all the subsequent writers ojijmaritime law ; and is 
adopted in most of the foreign ordinances, particularly in the 
French ordinance (6) ; which declares, «that “ The master shall 
be paid the freight of goods saved from shipwreck, if he conveys 
them to the place of destination. If he cannot find a vessel to 
convey the goods saved, he shall be jiaid freight in proportion 
only to the voyage performed.” So, “ if the master be obliged 
to repair his vessel during the voyage, the merchant must wait, or 
pay the entire freight ; and in case the vessel cannot be repaired, 
the master shall be obliged forthwith to hire another ; and* if he" 
cannot find one, he shall be paid freight in the proportion only of 
what the voyage shall be advanced” (c). These obligatory words 
are said to mean only that the master must hire another ship if he 
will gain his whole freight (< d ). But in the case of interdiction of 
commerce and return of the ship, this ordinance prescribes a dif- 


(w) Per Lord Mansfield In Luke 0 . 
Lydc, 2 Burr. 889, 

(x) Schomberg’s Dissertation on these 
laws. The only rule that can be dis- 
tinctly and authoritatively traced to the 
institutions of Rhodes, is the law de Jac- 
tu, quoted and adopted in the Dig. 14, 
2, 1. See the ninth chapter of this 
part, sect. 2. 

(y) Per Lord Mansfield, in Luke r. 
Lyde, 2 Burr. 889, alluding probably to 


chap. 193. 

\z) Art. 4, and see Ordin. of Wisbuy, 
art. 16, 37. 

(a) Loc. sup. cit. 

( b ) Liv. 3, tit. 3 ; Fret. art. 21 and 
22 ; and Code de Com. art. 303, as to 
payment to the place of shipwreck. 

(c) Same title, art. 11, and Code de 
Com. art. 296. 

( 1 /) Valin on the article. 



390 


Payment of Freight. [part iv. 

ferent rule, which 1 have before noticed .: “ If there happen a pro- 
hibition df commerce with the country to which the ship is sailing, 
and the master be obliged to return with his cargo, the outward 
freight alone shall be due to the master, although the ship be 
freighted out and home” (e). 

11. With regard to capture and ransom, the huthor of the 
Guidon, speaking of the case where the goods only are taken by 
pirates-and the ship discharged, and the goods are afterwards 
ransomed, says, that “ If the master will not contribute to the 
ransom, he shall lose his whole freight ; but if he contributes, he 
shall be paid freight as far as the place of the capture, as well in 
the case of affreightment by charter-party as otherwise ; and if he 
furnishes another ship, to relade the goods, he shall be paid his 
whole freight” (/). Upon this subject the French Ordinance pro- 
vides,, "that if the ship and goods are ransomed, the master shall 
be paid his freight as far as the place of capture,— even his whole 
freight, if he conveys* the goods to the place of destination, he 
contributing to the ransom” (g). Although ransom is now prohi- 
bited by the law of England, yet this doctrine may apply to the 
case of capture and recapture ; and accordingly, in an action 
brought by a seaman for his wages, in the case of a ship taken 
and retaken, and which reached the port of destination (A), Lord 
Eldon , before whom the cause was tried, held that the wages were 
payable, because, said his Lordship, " the ship on her arrival was 
entitled to freight" (*)• 

18. Upon this subject of the apportionment of freight, Malyne 
says, " If the ship in her voyage become unable without the mas- 
ter’s fault, or that the master or ship be arrested by some autho- 
rity of magistrates in her way, the master may either mend his 
ship or freight another. But in case the merchant agree not 
thereunto, then, the master shall at least recover his freight, so far 
as he hath deserved it” (h). The same. author also mentions the 
following case : A merchant took a ship to freight, and put in the 
master and mariners, and victualled the ship at his own expense, 
and by a charter-party engaged to pay the owner for the use of 


(«) Same title, art. 15, and Codo de (A) Bergstrom v. Mills, Westminster 
Com. art. 299. Sit. in Mich. Term, 40 Geo. 3 ; 3 Esp. 

(/) Guidon, chap. 6, art. 7. N. P. C. 36. 

•(y ) Liv. 3, tit. 3 ; Fret. art. 19, and (i) See before, sect. I of this chapter. 
Code de Com. art. 303. (k) Malyne, p. 98. 
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ship and furniture SOL every month, at her return into the river 
Thames. The merchant laded the ship for the Str eights, and to 
go from port to port, and to several places with merchandize ; 
and after about two years, the ship, having taken in a cargo at 
Barbary , was, on her return to London, cast away by a tempest 
near Dover ; and the goods were saved. The merchant refused 
to pay the freight, because the ship did not arrive in the river 
Thames , according to the words of the charter-party. M Herein,” 
says the author, “ the owner was much wronged, for the money 
is due monthly, and the place was named only to signify the time 
when the money due, was to be paid but he does not inform us 
whether the question was ever brought before a court of justice, 
or whether or no the merchant finally paid any part of the 
freight (2). His opinion, however, is confirmed by the following 
case. 

The ship Lord Duncan was let to freight fol ■ twelve 
calendar months certain, from the 24th September , 1806, and 
from thence for such longer period, if any, as the merchants 
should detain her ; the ship to be under their entire control, so 
far as related to all orders for sailing, destination, and delay. The 
merchants covenanted to pay for the hire and service of the ship 
for the twelve months, and such longer time as they should keep 
Iter, the freight and rate following, viz. twenty-four shillings per 
calendar month per ton, being 1119Z. 12 s. per month, commencing 
from the before-mentioned day, and ending when the ship should be 
returned to the river Thames, and thereby the freighters be declared 
to be discharged; it being understood that they should not be at 
liberty to discharge the ship at any other place but within the port 
of London ; the freight to be paid in the proportions, and at the 
periods following ; viz. two months at the execution of the charter- 
party ; two months more at the end of six calendar months from the 
said 24th of September; Jtwo months more at the end of ten calendar 
months ; two months more at the end of fourteen calendar months, 
should the ship be so long employed ; and in like manner two 
months more at the end of every succeeding two calendar months 
until the ship should be discharged , and immediately upon such 
discharge the balance to be paid. The ship was taken into the 
employ of the merchants, and between ten and twelve months from 


( l ) Malync, p. 101. 
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the said 24th of September , was destroyed at Saint Domingo by 
an accidental fire. The merchants contended that the right to 
the portions of freight depended upon the safety of the ship at 
the particular times at which they were made payable, so that the 
loss of the ship at the time before mentioned confined the claim 
of the owner to six months, for which period he hftd been paid. 
But the Court of King's Bench decided that the times fixed for 
the actual payment were to be considered only as postponing for 
the merchant’s convenience the actual payment of sums then due, 
to a future period ; not as creating a contingency whether they 
should ever be paid at all ; and that each month’s freight was 
earned and became completely due at the end of each month, the 
actual payment only being postponed (m ) . The distinctions be- 
tween this case and that of Smith v. Wilson (which will be men- 
tioned hereafter) (n), both as to the terms of the contract and the 
subsequent events, will be obvious to the reader. 

13. This rule of maritime law, which directs the payment of 
freight according to the portion of the voyage performed pro rdta 
itineris peracti , is open tu much observation, and to many diffi- 
culties. I have been able to collect upon it only the following 
decisions of English courts. 

Lutwidge, the owner of a ship called the Wharton , of White - 
haven, let his ship by a charter-party to Archibald Grey and 
others, merchants at Glasgow , for a voyage from Glasgow to 
Maryland or Virginia, and back from thence to Glasgow, and 
was to receive freight from them for the homeward cargo only, at 
the rate of 81. 12*. per ton of tobacco, computing four hogsheads 
to the ton ; one-lialf to be paid immediately after the ship’s dis- 
charge at Glasgow , and the other half within six months after 
such discharge. The ship sailed to Virginia, and there delivered 
her outward cargo, and took on board from the merchant’s factor 
a cargo of tobacco, consisting of one hpndred and ninety-nine 
hogsheads, part of which was their property ; the residue belonged 
to other persons, and was put on board by the factor to complete 
the lading, .in pursuance of directions given to him for that pur- 
pose by his principals, in case the outward cargo should not 
enable him to purchase a full lading on their account. Grey § Co. 


(m) Havelock r. Gcddcs and Others, (*) Sec the last section of this chap- 
10 East, 565. See before, chap. 1 of ter. 
this part, sect. 10, p 236. 
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insured their part of the cargo with persons living at Bristol / the 
other part was not insured. On the return homeward, the ship 
was unfortunately cast away at Youghall, in Ireland , which is 
within a very short distance of Glasgow , and part of the cargo, to 
the amount of one hundred and sixty-three hogsheads, was saved 
by the assistance of the officers of the customs at Youghall , and 
deposited in the Custom-house there. Lutwidge , the owner, as 
soon as he knew of the misfortune, informed Grey Co. of it, 
and told them he should provide another ship to transport the 
tobacco which was saved. Grey § Co. abandoned their part of 
the cargo to their insurers, and indorsed over the bills of lading 
to them. Lutwidge provided another ship at Youghall , but the 
insurers took* the part of the cargo abandoned to them, and con- 
veyed it to Bristol, The agent of the proprietors of the other 
part of the cargo was willing to have laded it on board the ship 
thus provided, if the master thereof would sign bills of lading to 
deliver it at Glasgow , in conformity with the original charter- 
party ; but the master refused to give such bills of lading, or to 
oblige himself to deliver it at Glasgow , offering only to give re- 
ceipts obliging himself to deliver it in Great Britain . And the 
agent, suspecting that he meant to take it to Whitehaven , and not 
to Glasgow , refused to deliver it to him upon those terms, and 
sent it by another vessel to Glasgow, where several hogsheads 
were found so much damaged, that they were not entered at the 
Custom-house, but burned at the king's scales there. Lutwidge 
brought an action against Grey others for his freight, according 
to the charter-party, in the Court of Admiralty in Scotland . On 
their part it was insisted, that the contract of affreightment was 
dissolved by the shipwreck, and that there remained only a de- 
mand in equity for freight ; that the demand could not be made 
against them , who had not taken the goods into their posses- 
sion, but must be made for part against the insurers at Bristol, 
and for the residue against the proprietors of that residue ; that 
this demand could only be in proportion to the value of the goods 
saved, after deduction of salvage and charges ; and that, at all 
events, it could only be for the proportion of the voyage to Youg- 
hall, because the master of the ship refused to sign bills of lading, 
and engage to deliver the tobacco at Glasgow. The Judge of the 
Court of Admiralty decreed, that the full freight was due from 
Grey $ Co. for the part of the cargo saved, but none for the part 
lost, and that the full freight was due, although the goods were 



394 


Payment of Freight. [part iv. 

not carried to Glasgow , because Lutwidge had another ship ready 
to transport them thither, and there was no occasion for any new 
bills of lading while the former bills of lading subsisted. From 
this judgment Grey $ Co. appealed to the Lords of Session in 
Scotland, who by their interlocutor decreed, “ That the contract 
of affreightment was dissolved by the total loss of the. ship, albeit 
some of the shipwrecked goods were saved out of the shipwreck ; 
and found that the freighters indorsing the bills of lading to the 
insurers, did not subject the freighters to any freight for the goods 
recovered by the insurers, but found the merchants liable to the 
freight pro raid itineris of such of the goods as were brought to 
Glasgow, notwithstanding some of the tobacco was found damni- 
fied, and burned there.’* This decree or interlocutor was, upon 
the petition of Lutwidge, reviewed by the Lords of Session, but 
affirmed by them. Hereupon Lutwidge appealed to the highest 
tribunal of the country, the British House of Lords. The House 
of Lords reversed the decree or interlocutor of the Lords of Ses- 
sion complained of by the appellant, and the affirmance of that 
interlocutor ; and declared, that the respondents, Grey § others, 
were liable for the full freight of such of the goods as were given 
up to the insurers, and for the freight pro raid itineris of such of 
the goods as were brought to Glasgow, notwithstanding some of 
the tobacco were found damnified, and burned there” (o). 

The next case on this subject was decided in the Court of 
King’s Bench, and occurred soon after Lord Mansfield presided 
in that Court. The cause had been tried before his lordship in 
the country, and he appears to have paid particular attention to 
the decision. “ I was desirous,” said his lordship, " to have the 
point reserved for the opinion of the Court, in order to settle it 
more deliberately, solemnly and notoriously ; as it is of so exten- 
sive a nature, and especially as the maritime law is not the law of 
a particular country, but the general law of nations : non erit alia 
lex Bonus , alia Athenis : alia nunc, alia posthac; sed et apud 
omnes gentes et omni tempore una eademque lex obtinehit .” 


(o) Lutwidge and Another o. Grey 
and Others, determined in the House of 
I*ords, 23rd February, 1733. The ac- 
count here given is taken from the printed 
cases delivered by both parties to the 
House of Lords. The judgment of the 


House of Lords will be found in the 
printed Journals of the year, p. 356. The 
case is cited in the case of Luke v. Lyde, 
both at the bar and by Lord Mansfield, 
who was one of the counsel for the ap- 
pellants. 
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The facts of the case were these : Lyde shipped a cargo of 1,501 
quintals of fish at Newfoundland , on board the $hip Sarah , 
belonging to Luke % others , to be carried to Lisbon the freight 
was to be at the rate of two shillings per quintal. The price of 
the cargo at Newfoundland was ten shillings and sixpence per 
quintal. Luke § others also had on board a quantity of fish, their 
own property. The ship set sail on the 27th November , 1756, 
and having proceeded seventeen days on her voyage, was taken, on 
the 14th o( December, by a French ship, within four days* sail of 
Lisbon , but retaken on the 17th of December , by an English pri- 
vateer, and brought, on the 29th, into the port of Biddeford, in 
Devonshire • The French ship took out the master and all the 
crew, except one man and a boy. Lyde took his goods of the re- 
captors , and paid five shillings per quintal salvage, the value of 
the fish being then estimated at ten shillings per quintal. The 
fish could not be sold at all at Biddeford, nor at any other port 
in England , for more than ten shillings per quintal, clear of 
charges and expenses ; and it was supposed by every person that 
the fish would be disposed of to the greatest advantage at Bilboa, 
in Spain, to which place Lyde sent it without delay; but it 
fetched there only five shillings and sixpence per quintal, clear of 
freight and expenses, being little more than one-third of the 
prime cost and salvage. The freight from Biddeford to Lis- 
bon was higher than from Newfoundland to Lisbon • The 
owners, Luke others f abandoned the ship to their insurers, and 
never offered to convey the goods to Lisbon, nor were ever re- 
quired to do so by Lyde , the merchant. In an action brought by 
the owners, Luke 8f others , for freight, the Court decided that 
they should recover freight as for half the quantity of the cargo 
shipped, considering the other half to be absolutely lost by the 
expense of salvage, and in the proportion of seventeen days, dur- 
ing which the ship had proceeded on the voyage, to twenty-one 
days, within which the voyage would have been completed, if the 
capture had not happened, that js 60/. 14*., being of 75/, the 
half of 150/. And Lord Mansfield said, ** If a freighted ship be- 
comes accidentally disabled on its voyage, without the fault of the 
master, the master has his option of two things ; cither to refit it, 
(if that can be done within convenient time) or to hire another 
ship to carry the goods to the port of delivery. If the merchant 
disagrees to this, and will not let him do so, the master will be 
entitled to the whole freight of the full voyage ; and so it was de- 
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termined in the House of Lords, in the case of Lutwidge $ How 
v. Grey et gl. As to the value of the goods, it is nothing to the 
master of the ship, whether the goods are spoiled or not, pro- 
vided the freighter takes them ; it is enough if the master has 
carried them, for by doing so, he has earned his freight, and the 
merchant shall be obliged to take all that are saved, *or none ; 
he shall not take some and abandon the rest, and so pick and 
choose what he likes, taking that which is not damaged, and 
leaving that which is spoiled or damaged. If he abandon all 9 he 
is excused freight ; and he may abandon all % though they are not 
all lost. (I call the freighter the merchant, and the other the 
master, for the clearer distinction.) Now, here is a capture with- 
out any fault of the master, and then a recapture ; the merchant 
does not abandon , but takes the goods , and does not require the 
master to carry them to Lisbon , the port of delivery . Indeed, 
the master- could not carry them in the same ship, for it was disa- 
bled, and was itself abandoned to the insurers of it; and he 
would not desire to find another, because the freight was higher 
from Biddeford to Lisbon t than from Newfoundland to Lisbon . 
There can be no doubt but that some freight is due ; for the 
goods were not abandoned by the freighter, but received by him 
of the recaptor. The question will be, what freight? The 
answer is, a rateable freight ; i. e. pro ratd itineris . 

“ If the master has his election to provide another ship to carry 
the goods to the port of delivery, and the merchant does not even 
desire him to do so, the master is still entitled to a proportion, pro 
ratd , of the former part of the voyage. I take the proportion of 
the salvage here, to be half of the whole cargo upon the state of 
the case as here agreed upon. And it is reasonable that the half 
here paid to the recaptor should be considered as lost. For the 
recaptor was not obliged to agree to a valuation, but he might 
have had the good£ actually sold, if he had so pleased, and taken 
half the produce, and therefore the half of them are as much lost 
as if they remained in the enemy's hands. So that half of the 
goods must be considered as lost , and half as saved. Here the 
master had come seventeen days of his voyage, and was within 
four days of the* destined port when the accident happened. 
Therefore, he ought to be paid his full freight for parts of the 
full voyage, for that half of the cargo which was saved.” His 
lordship then proceeds to cite most of the authorities that I have 
already quoted on this subject, and concludes thus : “ It is quite 
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immaterial what the merchant made of the goods afterwards, for 
the master hath nothing at all to do with the goodnes% or badness 
of the market ; nor, indeed, can that be properly known, till after 
the freight is paid : for the master is not bound to deliver the 
goods till after he is paid his freight. No sort of notice was 
taken of that matter in the case of Lutvndge $ How v. Grey, in 
the House of Lords ; and yet there the tobacco was damaged, 
very greatly, even so much that a great part of it was burnt at the 
scales at Glasgow” (jp). 

In a subsequent case, a ship sailed with goods from Nevis 
for Bristol, but on the voyage was taken and carried into France, 
and condemned there. On appeal the sentence of condemnation 
was reversed, and restitution awarded, but before that time the 
ship and cargo were sold. The merchants received the price of 
the goods, and paid freight to the master pro ratd itineris : and, 
having caused the goods to be insured before the commencement 
of the voyage, brought an action against the insurers to recover 
from them, the freight so paid to the master. The Court held 
that this payment could not be recovered upon this insurance. 
But Lord Mansfield said, “ As between the owners of the ship 
and cargo in case of a totai loss no freight is due, but as between 
them no loss is total, where part of the property is saved, and the 
merchant takes it to his own use. In this case the value of the 
goods was restored in money, which is the same as the goods, 
and therefore freight was certainly due pro ratd itineris” (g). 

So where a ship under a neutral flag, and with neutral papers, 
was in time of war driven into a British port by stress of weather, 
and seized together with the cargo, and libelled in the Court of 
Admiralty for condemnation, on account of various circumstances, 
which led to a suspicion that both ship and cargo were the real 
property of the enemy: and the neutrality of the cargo being 
proved before proof of the neutrality of th4 ship arrived, the 
cargo was restored during the detendon of the ship, and part 
thereof was sent in other vessels.to the place of destinadon, and 
the residue conveyed to London. Lord Stowell, after having 
decreed the restoration of the ship, decreed also that the mer- 


( p) Luke and Another v. Lyde, 2 (9) Baillie v. Moudigliani, Park, chap. 

Burr. 882, and 1 Black. Rep. 190. 2, p. 70. 
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chants should pay freight for their goods for the portion of the 
voyage performed (r). 

On the other hand, in the case of a Swedish ship, which 
being chartered to go from Plymouth to Radstow , (a very small 
distance), there to take a cargo of pilchards for Venice , sailed to 
Radstow, and took in the cargo, and proceeded a few days on the 
voyage ; but meeting with bad weather and becoming leaky, re- 
turned to Falmouth , and was there stopped by an embargo im- 
posed on the vessels of Sweden , in consequence whereof the cargo 
was taken out and restored to the merchants, who were British 
subjects ; the learned judge of the Court of Admiralty decreed no 
freight was due ; but held that if any expenses had been incurred 
by the ship on account of the cargo, they must be paid (. s ). 

14. Neither of the authors by whom the preceding case of 
Luke v. Lyde is reported, have mentioned the form of action 
adopted 'by the plaintiff Luke to enforce his demand. In a case 
since decided in the Court of King’s Bench, it was understood to 
have been an action for freight for the carriage of goods generally, 
and not an action founded on the original contract for the con- 
veyance of the goods from Newfoundland to Lisbon . And so it 
really was (i t ). The case, to which I at present allude, is that of 
Cook v. Jennings (u), which was an action of covenant on a char- 
ter-party of affreightment dated 2nd August 1796, by which the 
plaintiff let his ship the Resolution to the defendant, to freight 
from Liverpool to Wyburgh, and back to Liverpool , and agreed 
that the master should take on board a cargo of salt for Wyburgh, 
and after delivering the same there, should take on board a cargo 
of deals ; in consideration of which the defendant agreed to pay 
to the plaintiff, “ in full for the freight and hire of the ship for 
the said voyage, at and after the rate of 71. per standard hundred 
for deals delivered at Liverpool, §c. the freight to be paid one- 
fourth in cash at liter arrival, and the remainder by an acceptance 


(r) The Copenhagen, Mening, 1 Rob. 
Ad. Rep. 389. 

(a) The Isabella Jacobina, Sovergren, 
4 Rob. Ad. Rep. 77. 

(t) I have examined the record, and 
find it to be so. The issue is of Trin. 
Term, 32 and 33 Geo. 2, Roll. 379. 
* The declaration is for the freight of goods 


carried in the plaintiff’s ship by sea, with- 
out mentioning from or to what place. 

(ti) Cook v. Jennings, 7 Term Rep. 
K. B. 381. The case came before the 
Court on a demurrer to the plea, which 
alleged that no part of the deals was de- 
livered at Liverpool according to the 
charter-party. 
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on London at four months’ date.” The plaintiff in support of his 
action alleged, that the ship, after carrying the cargp of salt to 
Wyburgh , took on board there a cargo of deals, &c. and pro- 
ceeded on her voyage for and towards Liverpool, %c. ; and whilst 
the ship was so proceeding, and after she had performed a great 
part of her voyage, but before her arrival at Liverpool, the ship 
was, by the force and violence of the winds and waves, wrecked 
and cast upon the shore, and thereby became incapable of pro- 
ceeding any further on the voyage, by reason whereof it became 
necessary to put the cargo of deals on shore for the preservation 
thereof, “ which said cargo so unladed the defendant accepted 
and received into his hands and possession, and sold and disposed 
of the same to his own use, whereby he became liable to pay to 
the plaintiff a proportionable part of the said freight and hire of 
the ship for the carriage of the said cargo of deals, for such part 
of the voyage from Wyburgh to Liverpool as the ship performed;” 
which proportionable part amounted to the sum of 8002.; and for 
the recovery of that sum the action was brought. 

These facts were admitted to be trijp, and it was admitted that 
no part of the cargo was conveyed to Liverpool. The plaintiff 
did not pretend that he had offered to convey the deals thither, 
nor did the defendant assert that he had required him to do so. 
The Court of King's Bench decided that the plaintiff could reco- 
ver nothing in the present action. Lord Kenyon said, “ We are 
called upon to decide in this action according to the rules of law, 
on a contract between these parties, which was made in the most 
solemn manner by a deed under seal ; though indeed I do not 
know that it would have made any difference, if the question had 
arisen on a precise formal contract not under seal. By the terms 
of this agreement the defendant engaged to pay so much on deli- 
very of the goods at Liverpool, one-fourth in cash on her arrival, 
and the remainder by an acceptance at four* months: but the 
goods never arrived ; # then at what time were those bills to be 
dated? We do not sit here to make, but to enforce contracts: 
and the question put to us is, whether the freight is to be paid 
under this contract, though the ship never arrived, but was lost 
before her arrival at Liverpool? upon which I cannot bring my 
mind to doubt. The case of Luke v. Lyde is very distinguish- 
able from the present, that being the case of a general assumpsit 
for the freight of goods ; in which Lord Mansfield states the ma- 
rine law on this subject. But what has the case of an implied 
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contract to do with an express contract ? Lord Coke says, ex- 
pression fapit cessare taciturn . Here the parties are bound by a 
precise agreement. Then it is suggested, that we ought not to 
give effect to this contract, because it is unreasonable : but we 
are to decide according to the contract of the parties; and the law 
says, that if A . covenant to enfeoff B., A. is not released from his 
covenant, though B . will not accept li very of seisin, unless the act 
be frustrated by the act of the covenantee. It is not necessary 
now to determine whether or not the plaintiff' might not have 
brought an action of assumpsit; it will be time enough to decide 
that case, whenever the question arises. But here the question 
is, whether or not he can enforce payment of the money under 
this contract, not having carried the goods to Liverpool, and the 
defendant having only undertaken to pay on their delivery at 
Liverpool; in answer to this aption the defendant has a right to 
say, non h&c in feeder a veni}' 

The other judges concurred in the same opinion; Mr. Justice 
Grose cited the case qf, Bright v. Gowper , as a direct authority 
against the plaintiff. , ** 

Mr. J ustice Lawrence said : “ I agtee with the plaintiff's 
counsel, that /whether the xontract be . by parol or under seal, the 
operation of the law oh it is equally the same. When a ship is 
, driven on shore, it is the duty of the master either to repair his 
ship, or to procure another ; and having performed the voyage , he 
is then entitled to his freight : hut he is not entitled to the whole 
freight , unless he perform the whole voyage , except in cases where 
the owner of the goods prevents him ; nor is he entitled pro ratd 
unless under a new agreement . Perhaps the subsequent receipt 
of these goods by the defendant might have been evidence of a 
new contract between the parties: but here the plaintiff has re- 
sorted to the original agreement, un^er which the defendant only 
engaged to pay in the event of the ship’s arrived at Liverpool. 
That event has not happened, and therefore the plaintiff cannot 
recover in this form of actiom I presume the learned judge, in 
thus speaking of the duty of the master, must be understood to 
have expressed himself with a view to the master's claim of his 
whole freight. 

The next case upon this subject was an action brought 
for the .recovery of freight or passage money against a person, 
who had embarked with his family and luggage in a ship bound 
from Demerara to Flushing , at a stipulated price for the voyage. 
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The ship was taken by a British cruizer at the. entrance of the 
Channel, and was brought into Plymouth , and libelled in the 
Court of Admiralty as prize. The defendant and his family were 
set at liberty at Plymouth , and the luggage restored. The case 
of Luke v. Lyde was cited in support of the master’s claim. The 
action was brought pending, the proceedings in die Court of Ad- 
miralty, and upon that ground 'tfras decided against the master, 
because possibly the Court of Admiralty might order the defend- 
ant to pay to the captors ; but the observations made by Mr. Justice 
Le Blanc upon the subject now ur\der consideration deserve great 
attention. 94 It is not necessary said the learned judge, 44 to 
give any opinion upon the case of Luke v. Lyde , for as this case 
now stands, the plaihtiff cannot at Any rate recover in this action. 
Supposing this were a case for the freight, of goods only, which 
had been stopped in <the course of. their voyage and caijried to 
another place ; then by assimilating it to disease of LukS Lyde , 
the plaintiff contends that he fe entitled to ^recover pro raid for 
the freight, not on the ground of the pHgiiial "contract, but by 
reference to the marine law, on whieh^the Courts have shaped a 
course to recover for a ber^it to the defendant; which made part 
of the original contract. That was the footing on which the case 
of Luke v. Lyde was put ; that though the blaster could not reco- 
ver on the original contract, wlii£lf* was not performed; yet that 
he might recover on an implied; assumpsit fqg a benefit already 
conferred on the defendant; which in {h&t case ‘was implied from 
the acceptance of the goods by the defendant at the port into 
which they were carried ” (x). 

17. The case of Bright v. Coivper (y), cited by Mr. Justice 
Grose , happened in the time of James the* First, at a period when 
mercantile causes or contracts, had very seldom occupied the atten-. 
tion of English courts of justice. The report of it is in the fol- 
lowing words : •* Action of covenant brought upon a covenant 
made by the merchant with a master of a ship, videlicet , that if 
he would bring his freight to such a port, then he would pay him 
such a sum, and shows that part of. the goods were .taken away 
by pirates, and that the residue of the goods were brought to the 
place appointed, and there unladed, and that the merchant hath 
not paid, and so the covenant broken.; and the question was, 
whether the merchant should pay the money agreed for, since all 


(*) Molloy it. Backer, 5 East, 16. 


D D 


(y) 1 Brownlow, 21. 
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the merchandizes were not brought to the place appointed? and 
the Court was of opinion, that he ought not to pay the money, 
because the agreement was not by him performed/’ Upon read- 
ing this report* it is not quite clear what was the real question 
before the Court ; but it seems that the plaintiff claimed his whole 
freight, to which it might very properly be decided that he was 
not entitled, as he had not performed the whole contract. If he 
claimed a part only of the freight, and was held by the Court not 
to be entitled to any thing, it may be, that, by the particular terms 
of th«e contract, the payment of freight was made to depend upon 
the delivery of the entire cargo. Molloy , immediately after the 
citation of this case, adds the following observation : “ But by the 
civil law this is vis major , or casus fortuities , there being no de- 
fault in the master or his mariners, and the same is a danger or 
peril of the sea, which, if not in naval agreements expressed, yet 
is naturally implied ; for most certain had those goods, which the 
pirates carried away, in stress of weather, navis levandce causa 
been thrown overboard, the same would not have made a disabi- 
lity as to the receipt of the sum agreed on : for by both the com- 
mon law and the law marine, the acfcof God, or that of an enemy, 
shall no ways work a wrong in actions private” ( z ). 

Upon a review of these cases it will appear, that consider- 
ing the subject with regard to the proceedings in the courts of 
common law of England , the right to freight pro rata itineris 
must arise out of some new contract between the master and the 
merchant , either expressly made by them , or to be inferred from 
their conduct . The right cannot possibly exist when the original 
contract has been performed, for then the master has another and 
more beneficial claim. Where an inference is to be drawn from 
the conduct of the parties, the rule of the maritime law will pro- 
bably have great weight. But admitting this, still its true import 
and meaning may be questionable. In the case of Luke v. Lyde f 
it appears to have been adopted by Lord Mansfield ad literam ; 
to have been treated rather &s a positive rule, laid- down to pre- 
vent questions and discussions, than as a general principle of 
jurisprudence, to be moulded and modified according to the cir- 


(*) Molloy, book 2, chap. 4, sect. 7. the decision turned whoUy on the con- 

There is a case in 2 Mo. 397, and 8 struction of a particular agreement* it has 

Taunt. 354, in which a question was not been noticed in this Treatise, 
raised respecting pro ratft freight, but as 
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cumstances of each particular case that may fall within its opera- 
tion. For it is obvious that the rule was there considered by his 
Lordship as a rule of space or time, and that the portion of the 
voyage performed was, in his judgment; the portion of sea that 
the ship had traversed, or the portion of time that had been ex- 
pended in the voyage, compared with what might be required for 
its completion. Perhaps the measure of time was considered to 
furnish the measure of space, as distance is sometimes computed 
by the number of days' journey. But it is obvious that such a 
mode of computation is very imperfect in its application to a jour- 
ney by sea, in which the advance depends so much upon the state 
of the elements. It is obvious also, that, considered with refer- 
ence to the interests of the merchant, the measure of time or 
space cannot reasonably be admitted as a general rule ; for if a 
ship arrive within one day’s sail of the place of destination, 
and be driven or carried back from thence to the place of lading, 
the merchant cannot possibly be benefited by this ineffectual ad- 
vance. If the ship put into a port short of the place of destina- 
tion, the benefit of the merchant must depend upon many contin- 
gencies, upon the opportilurity of sale there, and the means of 
further transport. In the case of Luke v. Lyde , the carriage of 
goods from the port to which the ship was taken to the place of 
destination, was higher than from the port of lading to that place. 
The rule was manifestly considered as applicable to the labour 
bestowed by the master, and not to the benefit received by the 
merchant ; to the service performed, and not to the advantage 
derived from its performance. Whether the rule, so interpreted, 
be conformable to the principles of justice or equity, may well be 
questioned. The meaning and interpretation of the rule became 
the subject of discussion in the Court of King’s Bench in a more 
recent case, which l shall now mention, but under circumstances 
which did not lead to a decision on this point. 

The ship Young Nicholas was chartered for a voyage from 
Falmouth to Honduras , to fetch *a cargo of mahogany and 
other wood from thence to London : the freight to be calculated 
upon the quantity of wood, and to be paid, one-third upon a right 
and true delivery of the cargo, and two-thirds by a bill at three 
months date from such delivery. The adventure proved highly 
unfortunate. The ship took in her cargo, but encountered a 
storm, which compelled her to put into Savannah , in Georgia , to 
repair, and a part of the capgo was there sold to defray the ex- 

d d 2 
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pense. She sailed again from Savannah , but was taken by a 
French pfivateer, and carried towards Guadaloupe. She was 
retaken near that island by a British sloop of war, and sent to 
St. Kilt's , and was there driven on shore by a hurricane, and 
wrecked. The remainder of the cargo was saved, and was after- 
wards sold at the instance of the master, without communication 
with the merchant, and the proceeds were remitted to the owner 
of the ship. The merchant sued the owner for the recovery of 
this money : the owner insisted that he was entitled to retain the 
whole or some part in respect of freight. The master had acted 
to the best of his judgment, but the sale was held unwarrantable (a). 
The form of the action was such as to admit of the owner’s claim, 
if it could be substantiated ; and in argument before the Court, it 
was questioned, whether any freight was payable in respect of the 
goods sold at St. Kitt's ; and if any, then, whether such freight 
were to be calculated on the portion of the voyage performed in 
point of time or distance, or only on the proportionate diminution 
of expense between the rate of freight from St. Kitt's to London , 
and from Honduras to LBndon ; and whether the freight should 
be allowed on the quantity of goods^old, or in the proportion 
which the clear produce of the sale bore, either to the prime cost, 
or to the value in London. But the Court being of opinion that 
the owner was not entitled in this case to any freight pro ratd , 
the questions as to the mode of computation remained undecided. 
The distinction between one of the principal facts of this case and 
of the case of Baillie v. Moudigliani> which I have before men- 
tioned, is obvious (6). In this case the sale of the goods took 
place at the unauthorized instance of the master of the ship ; in 
the other it took place under the authority of a Court of Prize, 
by whose acts the final transport of the goods to the place of des- 
tination had been prevented. And in delivering the judgment of 
the Court in the present case, Lord Ellenborough , after comment- 
ing very forcibly on this distinction, proceeded as follows : “ The 
principles which appear to govern the present action are these : 
The shipowners undertake that they will carry the goods to the 
place of destination, unless prevented by the dangers of the seas, 
or other unavoidable casualties ; and the freighter undertakes that 


(a) See before, part 1, chap. sect. 2, (b) See before, sect. 13 of this chap- 

p. 1 to 13, and chap. 3 of this part, p. ser, p. 397. 

321. 
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If the goods be delivered at the place of their destination, he will 
pay the stipulated freight ; but it was only in that event, viz. of 
their delivery at the place of destination, that he, the freighter, 
engages to pay any thing. If the ship be disabled from complet- 
ing her voyage, the shipowner may still entitle himself to the 
whole freight, by forwarding the goods by some other means to 
the place of destination ; but he has no right to any freight if they 
be not so forwarded, unless the forwarding them be dispensed 
with, or unless there be some new bargain upon this subject . If 
the shipowner will not forward them, the freighter is entitled to 
them without paying any thing. One party, therefore, if he for- 
ward them, or be prevented or discharged from so doing, is en- 
titled to his whole freight ; and the other, if there be a refusal to 
forward them, is entitled to have them without paying any freight 
at all. The general property in the goods is in the freighter ; the 
shipowner has no right to withhold the possession ffom him, 
unless he has either earned his freight or is going on to earn it. 
If no freight be earned, and he decline proceeding to earn any, 
the freighter has a right to the possession. The captain’s conduct 
in obtaining an order for gelling the goods, and selling them 
accordingly, which was unnecessary, and which disabled him from 
forwarding the goods, was in effect declining to proceed to earn 
any freight, and therefore entitled the plaintiff to the entire pro- 
duce of his goods, without any allowance for freight” (c). 

In this case of Hunter v. Prinsep , it will be observed, that 
the act of the master had deprived the merchant of his elec- 
tion to accept the goods at the place of the disaster, or require 
them to be carried to the port of destination, and that there was 
nothing* in the conduct of the merchant from which a new con- 
tract could be inferred. In the case which I am now about to 
mention, the conduct of the merchant excluded ,the presumption 
of a new contract. 

The ship Mayflower was chartered at Hull, to proceed 
from thence to Shields for a cargo of coals, and sail there- 
with to Lisbon with the first convoy ; the freight at the rate of 
20/. per keel of coals, to be paid on the right delivery of the 
cargo. The ship took in her cargo and sailed to Portsmouth , 
where she joined convoy, and sailed there with to Lymington , 
where they were detained some time by contrary winds ; at last 


(r) Hunter v. Prinsep, 10 East, 378. 
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the sailing instructions, which the master had received from the 
commodore, were recalled, and the ship returned to Spithead , the 
ports of Portugal being shut against British ships by the Portu- 
guese government* The French soon afterwards took possession 
of Portugal and continued to occupy it until the present action 
was brought. At the expiration of about two* months from the 
ship’s return to Spitheady the master formally required the mer- 
chants to land the coals, and gave them notice that unless this was 
done, he would land and warehouse them at their expense and 
risk, and that he reserved to himself the right of proceeding at 
law for freight, demurrage, &c. The merchants replied, “ If you 
land the coals, you will take the consequence : we do not consent, 
if we are to be called upon for freight and expenses.” The cargo 
remained on board the ship nearly two months more, and was 
then landed by the master after another notice, to which it does 
not appear that any answer was # returned. The coals were after- 
wards sold by consent of both parties, without prejudice on either 
side, and produced a clear profit of 166 /. 18 $. on the prime cost, 
after payment of the expense of unloading, landing, and ware- 
housing. The master sued the merq}fcant for a compensation for 
the portion of the voyage performed, and for the detention of the 
ship. The action was in the same form as in the case of Luke v. 
Lyde % which was cited in support of the master’s claim ; but Lord 
Ellenborough said, “ That was upon the ground of there having 
been an acceptance of the cargo by the owner in the course of the 
voyage, which shewed his election to receive his goods at that 
place, instead of having them sent on to the place of their original 
destination ; but the acceptance of the goods was the very sub- 
stance of the new implied contract in Luke v. Lyde. But here 
there has been no agreement to accept the goods ; but they were 
landed and sold yvithout prejudice to either party. The case of 
Luke v. Lyde has been often pressed beyond its fair bearing, but 
the true sense of it has been explained by my brother Lawrence , 
in Cook v. Jennings (d ) , and' my brother Le Blanc , -in Mulloy v. 
Backer (e). Then what does this case amount to? The parties 
have entered into a special contract, by which freight is made pay- 
able in one event only, that of a right delivery of the cargo accord- 
ing to the terms of the contract ; and that event has not taken 


(rf) See before, p. 398. 
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place. There has been no such delivery ; and consequently the 
plaintiff is not entitled to recover. He should have provided in 
his contract for the emergency which has arisen” (/). 

Again, the American ship, Neptune , was chartered for 
a voyage from Sandy Hook to Charlestown , to take in a cargo, 
and from thence to Tonningen , Amsterdam , or Rotterdam , there 
to deliver the cargo to the merchant or his agents, with a proviso, 
that if advice should be received at Charlestown , before the de- 
parture of the ship from that place, that the blockade had been 
taken off the river Elbe , the merchant should be at liberty to send 
her to Hamburgh direct, in lieu of the other ports. Under this 
charter-party the ship took in a cargo of sugar and rice at Charles- 
town in August , 1807, consigned by the bills of lading to Messrs. 
R . Oroning $ Co. of Hamburgh to be delivered to them at Ton- 
ningen, (or in case the blockade of the Elbe was taken off? to pro- 
ceed on to Hamburgh direct) on payment of freight pursuant to 
the charter-party. In sailing up the Channel, the master received 
information of the British orders in council issued in November , 
1807, directing the capture and condemnation of vessels trading 
to places at war with Gre%t Britain , or from which the British 
flag was excluded ; but further directing that all vessels which 
should arrive at any port in the United Kingdom, , in consequence 
of information of this regulation received after taking their cargoes 
on board, should be permitted to proceed upon their voyage to 
their original port of destination, if not previously unlawful. In 
consequence of this information, the master brought his ship to 
Sheemes8 9 and came to London , to consult the merchant’s agents 
there. They soon procured his Majesty’s license for the ship and 
cargo to proceed to Rotterdam , or any port in the North Sea, and 
they urged the master to proceed to Rotterdam. But the master 
finding that under a French decree, the ship and cargo might be 
liable to Frefich confiscation, for having touched at an English port, 
refused to proceed on the voyage. And on the one hand, the mas- 
ter offered to deliver up the cargo "on being paid his freight and 
charges, while on the other hand, the agents refused to receive it, 
and insisted that he was bound to complete his voyage according 
to the charter-party. After some time, the master brought the 
ship to London , and there landed the cargo, and again offered to 
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deliver it on payment of his freight and charges : the agents still 
refused, add apprehending the master was about to sell the cargo, 
they applied to the Court of Chancery, to restrain him from so 
doing and to compel him to deliver it to them without prejudice 
to the merchant’s claim of damages for the non-performance of the 
charter-party. The master insisted that he had a lien upon the 
cargo for freight and charges. The Lord Chancellor granted 
the injunction, and directed two questions to be tried in a court 
of law: first whether the master was entitled to any, and what 
sum of money for freight on this cargo ; and secondly, whether 
he was entitled to any, and what sum of money by way of compen- 
sation for the carriage of the goods from Charlestown to London. 
In the meantime, the goods were ordered to be delivered to the 
agents by consent, without prejudice to the rights of the parties. 
The questions came on for trial before Lord JEllenborough, who 
is reported to have expressed himself as follows: “ It is clear that 
in this case, the plaintiff can have no claim for freight . Freight 
could only be earned by performing the terms of the charter-party. 
Then, is he entitled to ahy sum by way of compensation for the 
carriage of the goods from Charleston to the port of London ? 
his right to compensation must arise out of some contract 
expressed or implied. There is no express contract set up : and 
from what can we imply a promise to pay for the carriage of the 
goods to j England ? They are brought here instead of being 
conveyed to their port of destination, and an application being 
made to the Lord Chancellor , to prevent their being tortiously 
disposed of by the captain, they were taken possession of on 
behalf of the consignee, without prejudice to the rights of the 
parties. This is no acceptance of the goods short of the port of 
destination, and no foundation for a promise to pay pro raid iti - 
neris . I am, therefore, of opinion, that both issues must be found 
for the defendant." This was accordingly done ; and the direc- 
tion of the learned Chief Justice was afterwards approved by the 
Lord Chancellor (g). 

These cases, therefore, establish that acceptance of the goods 
is necessary to found an implied contract for the payment of 
freight pro rat A itineris. In the case of Luke v. Lyde , the 
acceptance was the only ground upon which the implication 


(?) Osgood t\ Groning, 2 Campb. 466. 




chap, viii.] Payment of Freight i 


409 


could be raised, and must have been thought a sufficient ground ; 
for the master had not offered to carry forward the goods, nor 
could have done so without hiring another ship, for which he 
must have paid more than the amount of his full freight. Still, it 
may be questionable whether acceptance alone shall, in all cases, 
and as a general rule, be sufficient to raise such an implication, 
especially if the rateable computation is to be made according to 
distance or time. To be sure, if the law of J England has posi- 
tively established the duty, a promise to discharge the duty may 
be inferred in this, as in other cases ; but still, the question will 
remain, has the law of England so established the duty ? In the 
case of the ship Neptune , which I have just quoted, the Lord 
Chancellor afterwards directed the second question to be tried 
again in a court of law, and ordered the merchant to admit that 
he had accepted the goods at the port of London , if it should ap- 
pear that the master could not reasonably have been required to 
proceed on the voyage ; considering that if the master could not 
reasonably have been required to proceed, the merchant ought to 
have accepted the goods, and his refusal to accept them was an 
act against conscience, an^£, proper subject for the jurisdiction of 
a Court of Equity, which, on many occasions, places parties in 
the situation, in which they would stand if that which ought to 
have been had been actually done. At the second trial, the jury, 
upon the evidence before them, were of opinion that the request 
to proceed to Rotterdam was a reasonable request, it appearing 
that other American vessels had, under similar circumstances, de- 
livered their cargoes in safety at Rotterdam at the same period of 
time. The fault, therefore, fell upon the master, the verdict at 
law passed against him, and he was ultimately ordered to pay the 
costs of the suit in Equity ; and no decision could be made upon 
the master’s right to compensation generally, . or upon the parti- 
cular amount to which # he might be entitled (A).* But it is obser- 
vable that the form of the question directed to be tried left the 
right of the, master to any compensation open for the consideration 
of the Court of Law, even if it should appear that the merchant 
ought to have accepted, or had accepted the goods. For the 
jury are not directed, in that event, to award a compensation ab- 
solutely, but are to try, in the first place, whether the master was 
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entitled to any compensation. It seems probable that the carriage 
of the goods from Charlestown to London was a benefit to the 
merchant, though a less benefit than the carriage of them to Rot- 
terdam would have been (i). 

The authority of the Court of Admiralty being exercised 
upon the ship and cargo in specie , or (which *is in effect the 
same thing) upon the proceeds of a sale made under its own 
decrees, is very different from that of a Court of Common Law. 
The nature of this jurisdiction, as applied to the subject now 
under consideration, will be best collected from the report of the 
explanation given of it by Lord Stowell, as follows : “ In the case 
of the American ships bound to France or Holland , which were 
brought into the ports of this country under the prohibitory law, 
the full freight was pronounced to be due where the owners of the 
cargoes plected to sell here ; where they did not elect to sell here, 
the Courtieft it to them to settle the freight with the owners of 
the ships. The Court considered a voyage from America to this 
country very nearly the same in effect as a voyage to those con- 
tiguous countries to which <those vessels were originally destined ; 
in all probability, the markets of this Gentry were not less favour- 
able than in the blockaded ports, and no doubt the sale was 
effected with every attention to the interests of the owners of the 
cargo. In those cases, the Court gave the master the full benefit 
of the freight, not by virtue of his contract, because, looking at the 
charter-party in the same point of view as the Courts of Common 
law, it could not say that the delivery at a port in England was a 
specific performance of its terms. But there being no contract 
which applied to the existing state of facts, the Court found itself 
under an obligation to discover what was the relative equity be- 
tween the parties. This Court ‘ sits no more than the Courts of 
Common Law do,| to make contracts between parties ; but as a 
Court exercising an equitable jurisdiction, jt considers itself bound 
to provide as well as it can for that relation of interests, which has 
unexpectedly taken place under a state of facts, out of the con- 
templation of the contracting parties in the course of the trans- 
action" (*). 

The preceding passage has been extracted from the report 
of a case of peculiar hardship. The British ship Friends, 


(i) Sec tho next section. The cargo (k) In the case of the Friends, Creigh- 
was sugar and rice, principally sugar. ton, 1 Edw. Ad, Rep. 246. 
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being chartered at Campeachy to deliver a cargo at Lisbon, sailed 
therewith to the very entrance of the Tagus, and being there 
warned off by the blockading squadron, continued some days with 
the fleet, but was afterwards blown out by a gale of wind, taken 
by a Spanish privateer, retaken by a British cruiser, and carried 
into Madeira, where the Bhip and cargo were sold by the re-cap- 
tors, to pay the salvage. A decree was afterwards made for the 
restoration of the ship and cargo (i), and the Court was called 
tipon to consider what freight should be allowed under the circum- 
stances of the case. The owner claimed the whole freight, as the 
ship had gone up to the very mouth of the destined port; the 
merchant contended that nothing was due because the cargo was 
not delivered according to the terms of the charter-party. The 
learned judge, explaining the nature of his jurisdiction in the 
words that have been just quoted, and considering the .calamity 
as common to both parties, and not attributable solel/ to either, 
for the ship could not have entered the port in ballast, nor the 
cargo in any other ship, thought that equity suggested a division 
of the loss, and directed a moiety of the freight to be paid (m). 

It may be proper to remark, that in this case the learned judge 
did not apply the rule of payment pro ratd itineris in the same 
strict way in which it was applied by the Court in Luke v. Lyde («), 
and by the opinion of Lord Mansfield in Baillie v. Moudigliani (o) . 
The only essential difference between this case and Luke v. Lyde 
is the acceptance of the cargo ; for there the cargo was burthened 
with salvage to the amount of one-half, and the Court dealt with 
that circumstance by considering half the cargo as actually lost, 
and half only as delivered and accepted. In Baillie v. Moudi- 
gliani, the whole had been originally sold, as here, under 
the decree of a Court of competent jurisdiction, and the sub- 
sequent award of restitution could operate only upon the pro- 
ceeds of the sale. . * 

§ In a recent case, the ship Jane (p) was chartered by an agree- 
ment not under seal, to proceed with a cargo of coals from Lon- 
don to Solada in the river Plata, and either there or at Buenos 
Ayres deliver the same, there reload and proceed to a port be- 


(0 Probably this must mean of the 
proceeds, deducting the salvage, &c. 

(m) The Friends, Creighton, 1 Edw. 
Ad. Rep. 246. 

(*) Sec before, sect. 13,. of this chap- 


ter, p. 396. 

( o ) See before sect 13 of this chapter, 
p. 397. 

(p) Mitchell v. Darthez, 2 Bing. N. 

C. 555. 
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tween Gibraltar and Antwerp , as the freighter's agents may direct; 
freight for .the voyage out and home 1300/. in full, if delivered 
at Gibraltar , a port in Spain , or London , or Liverpool to be paid 
as follows, 2001 . in London on the vessel being despatched from 
Portsmouth; cash for the necessary expenses of the vessel in 
the river Plata % to be advanced there at the 'current rate of 
exchange upon London free of commission ; and the remainder to 
be paid on final delivery of the homeward cargo in cash. 

The vessel sailed from Portsmouth , and the history of the voyage is 
detailed in the judgment of the Court of Common Pleas, “ In this 
case/ 9 said Chief J ustice Tindal , “ two questions arise, first, whether 
the plaintiff is entitled to recover the full freight agreed to be 
paid by the charter-party ; and secondly, if not entitled to recover 
the full freight, whether he is entitled to recover any, and what 
freight pro raid itineris . 

“ First, in order to entitle the plaintiff to recover the full freight, 
he must establish that he has performed the voyage prescribed 
by the charter-party. The first part of the voyage was duly per- 
formed by the arrival of the ship at Buenos Ayres , and a destina- 
tion for the accomplishment of the hcyneward voyage was given 
by the freighter there, who appointed Gibraltar as the port of 
discharge. But the plaintiff never performed that homeward 
voyage, either in the ship mentioned in the charter-party, or in 
any other. The original ship and about one-third of the cargo 
having been lost by the perils of the seas, the remainder of the 
cargo was left at the Island of Fayal by the master, who on the 
12th of July, sailed in another vessel for England , having left 
instructions with the Vice Consul at Fayal , to forward the re- 
mainder of the cargo, (about two-thirds) by the earliest opportu- 
nity to Gibraltar , the master having been wrecked on the next 
day, returned to Fayal , and remained there until the 24th of July , 
when he again sailed for England , having % on the 23rd addressed 
a letter to the Vice Consul, stating his having been informed of 
the expected arrival of a vessel* originally destined ior Newfound- 
land, and recommending the Vice Consul, if he^cnuld not obtain 
a reduction of 4001. for the freight, to give that sum for the con- 
veyance of the remainder of the cargo to Gibraltar , rather than 
an opportunity of sending the cargo forward should be lost. No 
authority appears to have been given to the Vice Consul to make 
any contract for the hire of a vessel on account of the otcners of 
the Jane « The master of the Jane certainly did not make any. 



chap, viii.] Payment of Freight. 413 

nor did he personally make provision for the conveyance of the 
remainder of the cargo to its destination , much less superintend 
it's transhipment, or accompany it to the' port of discharge . 
Before his departure from Fayal, no vessel of sufficient capacity 
to convey it had arrived at Fayal, but on the 29th of July , such 
a vessel had arrived 9 the Vice Consul chartered the vessel on be- 
half of the owners of the cargo of the Jane , at a freight of 360/. 
for the conveyance of the goods to Gibraltar. Under this char- 
ter-party, the vessel so hired by the Vice Consul on behalf of the 
owners of the cargo, sailed to Gibraltar and delivered to them, 
who received and paid freight and charges 378/. Under these 
circumstances it appears to us that the goods which were so left 
by the master of the Jane, at Fayal , having been forwarded to 
Gibraltar by the Vice Consul, acting in the name and on behalf 
of the owners of the cargo, and at their expense, cannot, be said 
to have been carried to their destination by the owner of the Jane 
in fulfilment of the charter-party, entered into with the defend- 
ants, and consequently that the freight stipulated to be paid by 
the charter-party has not been earned. • 

" The next question is, whether any thing in the nature of freight 
is recoverable by the plaintiff upon a new and implied contract, 
founded on meritorious service, rendered to the defendants by the 
plaintiff in the partial performance of the voyage contemplated, 
and the acceptance of the goods by them under the circumstances 
stated in the case. The carriage of the goods from Fayal to 
Gibraltar , not having been the act of the plaintiff, we are of 
opinion that no claim to freight can be made by the plaintiff for 
that portion of the voyage. And we are also of opinion that the 
plaintiff has no right to claim any freight pro ratd itineris for the 
outward voyage from England to Buenos Ayres. 

The freight for the entire voyage was a . gross sum of 1300/. of 
which 200/. was to be paid in England , in cash for the necessary 
expenses of the vessel in the river Plata, and the residue at Gibral- 
tar, at the current exchange upon London. If the vessel had arri- 
ved at Bueno* -Ayres, and had been lost immediately afterwards, 
we think that nothing beyond the 200/. paid in London could have 
been claimed. But as she actually brought from Buenos Ayres 
to Fayal, on her way to Gibraltar, a considerable portion of the 
cargo put on board at Buenos Ayres, which portion has come to 
the hands of the freighters and been accepted by them, the ques- 
tion arises, whether the shipowner has not a claim to freight pro 
ratd for the conveyance of that portion of the goods from Buenos 
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Agree to Fayal, and upon the best consideration which we can 
give to the, case, we think he has such claim. 

“ We have already said that the goods were forwarded by the 
Vice Consul acting as the agent of the freighters, but the Vice 
Consul was desired by the master of the Jane to forward them, 
though not desired to forward them on the behalf of the ship- 
owner. The agents of the freighters at Gibraltar have accepted 
the goods, paid the freight, and thereby recognized the act of the 
Vice Consul as their agent. The case, therefore, must stand in 
the same position as if the freighters had accepted the goods of 
the master of the Jane at Fayal, and conveyed them on their own 
account to Gibraltar, in which case we think that they would be 
liable to pay freight for that portion of the voyage in respect of 
the goods accepted. At what rate the freight is to be calculated 
is the remaining question to be considered, and we are of opinion 
that the shipowner under the circumstances of this case, cannot 
claim any remuneration beyond reasonable freight from Buenos 
Ayres to Fayal , , the amount of which the arbitrator will deter- 
mine. The freight agreed upon by the charterer was not of an 
ordinary kind, but a gross sum to be paid in case of the perform- 
ance of an extraordinary voyage. That voyage has not been ac- 
complished, the voyage was not in its nature divisible so as give 
to the shipowner a claim to any aliquot part upon the perform- 
ance of a certain portion of the voyage. The claim of the ship- 
owner must, therefore, rest upon an implied contract to remune- 
rate him for service performed, not according to the agreement, 
but a service from which the freighters have received a benefit, 
and whether upon the whole, the shipowner has been overpaid 
or not will appear, when the account is taken by the arbitrator 
on this principle between the parties.” 

It will be seen, from the report of this case, that it was con- 
tended, on the part of the plaintiff, that in chartering another ship 
for the conveyance of the cargo from Fayal to its destination, tile 
consul acted as the agent of «the shipowner, and that -the latter 
had thereby performed his contract. If the facts of the case had 
supported that position, it is probable that the plaintiffs would 
have been considered entitled to the whole freight, as stipulated 
by the charter-party ; but the learned Chief Justice was of opinion, 
that the consul acted as the agent, not of the shipowners, but of 
the owners of the cargo. The former having failed to convey the 
goods to their destination, was held not entitled to receive the 
freight for which he had stipulated ; and the merchant, who had 
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accepted the goods at a place short of their destination, was con- 
sidered to have entered into an implied contract to temunerate 
the shipowner for such service as he had actually performed. 

In the recent case of Shipton v. Thornton (g), the plaintiff in 
assumpsit brought his action for freight) in respect of certain 
goods and merchandize carried and conveyed from Sincapore to 
London, and there delivered to the defendant. 

It appeared on the trial, that in January 1836, the agent of 
the defendant shipped at Sincapore, on board the James Scott , 
belonging to the plaintiff, certain goods under a bill of lading, by 
which it was stipulated, “ that the goods were to be delivered at 
the port of London to Richard Thornton , Esq., or his assigns, he 
or they paying freight for the said goods as per margin. The 
James Scott proceeded on her voyage with a general cargo ; but, 
encountering severe gales, was obliged to put into Batavia ; and 
on her arrival there, in consequence of the damage to the ship and 
cargo, a transhipment was found necessary ; and the cargo, in- 
cluding the goods of the plaintiff, was transhipped to the Moun- 
taineer and Sesostris, and bills of lading were drawn for delivery 
of the cargoes to William Ellward , Esq. or his assigns, he or they 
paying freight. On the arrival of the last mentioned vessels with 
their cargoes in London , the defendant claimed and obtained both 
parcels of goods, under the bill of lading, per James Scott ; but 
contended that he was only bound to pay freight pro raid from Sin- 
capore to Batavia , and the actual freight per Mountaineer and 
Sesostris. 

Lord Denman , delivering the judgment of the Court of King’s 
Bench, said, “ Upon the trial, it appeared that the plaintiff had 
been paid freight by the James Scott , at the rate originally agreed 
on, for so much of the voyage as had been performed up to the 
ship’s arrival at Sincapore , and for the remainder of the voyage 
to London , at the rate of which he had contracted for the carriage 
'ofrtlje goods by the Mountaineer and the Sesostris. The action 
jy^bKjUjght for the difference between the two rates for that por- 
tion of nfuFvayageLJL and it was objected, that for this portion of 
the voyage he was not entitled to receive more than he had 
actually paid ; while, on the part of the plaintiff, it was contended, 
that the necessity of the transhipment being assumed, which it 
must be ibr the purpose of the argument, the Mountaineer and 
Sesostris were to be considered as the James Scott; that the 


(?) 1 Perry & Davidson, 216, ante, p. 323. 
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master had' fulfilled his undertaking in carrying the goods to their 
destination* and had, therefore, earned his full freight, while it was 
a matter of indifference to the owner of the goods whether they 
had arrived safe by one vessel or the other. No authority bear- 
ing directly on the point, from our own law books, was cited on 
either side in the argument. It wa9 treated very much as a new 
point, to be decided on principle : and our own researches have 
led us to the same conclusion. On the part of the defendant, we 
were pressed with the impolicy of holding out any temptation to 
the shipowner or master to make" unnecessary transhipments of 
goods ; the inconvenience of any transhipment, whereby the 
goods themselves run the hazard of damage ; the policy of insur- 
ance may become questioned, and the owner of the goods, at all 
events, loses the benefit of a conveyance by that vessel in which 
he may # be supposed to have confidence, and for which, at all 
events, he'has stipulated. All these circumstances, coupled with a 
consideration of the unprotected state in which his interests are at a 
distant port, must certainly be allowed to have great weight. But, 
after all, these seem to point to a vigilant examination of every 
case of transhipment, to see that its necessity be well established, 
rather than to decide the present question. This must turn upon the 
nature of the contract between the parties, as it is to be collected 
from our own books, and still more fully, perhaps, from those 
foreign laws and ordinances, as well as the writings of those jurists 
to which our Courts have long been accustomed to have recourse 
for guidance on subjects of this nature.” 

His Lordship, after an elaborate review of the foreign autho- 
rities on the subject of transhipment* for which the reader is 
referred to a previous chapter of this work (r), delivered the judg- 
ment of the Court, that the plaintiff was entitled to recover the 
difference he sued for. § 

18. But as the right to freight does not commence until the 
ship has broken ground and begun the voyage, no partial pay- 
ment can be claimed for goods laden on board if, eyen v ithont. 
the fault of the master, the ship is prevented fronuaJtually setting 
forth on the voyage. And therefore, in the case of a ship which 
took on board a cargo in Salt River, in Jamaica , at a very great 
expense to the owners (who by the usage of the West India trade 
fetch the cargoes from the shore at their expense), and which 
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actually cleared out for the voyage, but, while waiting for convoy, 
was cut out of the river by two French privateers ; and being 
afterwards retaken, was carried into Port Royals where the cargo 
was sold under an order of the Court of Admiralty, and the pro- 
ceeds thereof, with the deduction of salvage paid to the mer- 
chants : it was decided that nothing could be claimed of the mer- 
chants, although each of the judges expressly recognized the rule 
of the marine law as to the partition of freight pro ratd itineris ; 
the Court holding, that in this case there had been no commence- 
ment of the voyage, and therefore no freight could be due ; and 
that, as the freight was by the contract the only remuneration of 
all the services performed by the owners, they were not entitled 
to any recompence for the expense of taking the goods on board (r). 

19. It often happens that a ship is hired by a charter-party to 
sail from one port to another, and from thence back to the first ; 
as, for instance, from London to Leghorn , and back from thence 
to London , at a certain sum to be paid for ey v cry month or other 
period of the duration of the employment. Upon such a contract, 
if the whole is one entire voyage, and # the ship sail in safety to 
Leghorn , and there deliver t]ic goods of the merchant, and take 
others on board to be broifjght to London , but happen to be lost 
in her return thither, nothing is due for freight, although the 
merchant has had the benefit of the voyage to Leghorn ; but if 
the outward and homeward voyage are distinct, freight will be 
due for the proportion of the time employed in the outward voy- 
age (s). 

Upon this point Malyne mentions a remarkable case of five 
ships, in which he himself was interested, as one of the merchant 
freighters. The whole five were freighted out from this country 
for Leghorn and Civita Vecchia , and back from those places. 
They all performed their outward voyage, but before any part of 
the homeward cargo was shipped, they all set sail, and came 
— awaxj through fear of being taken by .the gallies of Don Andrea 
Dortd^whp intended to surprise thqro, the Grand Armada being 
/tfien preparTiig in Spain . Two of the ships had waited for their 
lading the whole time stipulated by their charter-parties, and the 


(r) Curling v. Long, l Bos. & Pull. 
634. 

(s) This proposition is laid down by 
Malloy, book chap. 4, sect 9, and he 


cites in support of it the before-mentioned 
case of Bright v. Cowper, with a refer- 
ence to Brownlow, in whose report the 
point does not appear. 

E E 
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masters had made their protests against the factors, who should 
have ladqd them. These two, says the author, were by the law 
of the Admiralty adjudged to have deserved their whole freight. 
Two others not having waited the stipulated time, could not be 
found to have deserved any freight at all, although they were laden 
outward. The fifth ship also had not waited the. stipulated time ; 
but her charter-party contained a proviso, that if she should be 
taken or cast away on her return out of the Streights, the freight 
outwards, which was accounted half, should be paid ; and that 
half, and no more, was adjudged to the master (f). 

It should seem that this proviso, in the case of the fifth ship, 
occasioned the outward and homeward voyages to be considered 
as distinct voyages, for the event mentioned in the proviso had 
not happened. And a similar construction was given to a very 
different charter-party in the following case (u). Mackrell, the 
owner of*a ship called the Richard, lying in the river Thames , let 
his ship to freight by a charter-party, dated 9th of March, 1774, 
to Simond ft Hankey , €t by the month, for such time as she 
should be employed in performing a voyage from London to Ply- 
mouth, and the island of Grenada, and from thence back to Lon- 
don? whereby the plaintiff* covenanted, " that the ship should, 
pursuant to the orders and directions of the freighters, their fac- 
tors or assigns, prosecute and perform the voyage above-men- 
tioned (the dangers and "perils of the sea, and the restraint of 
princes and rulers excepted), and should in such outward and 
homeward voyage load and unload all lawful goods and that his 
ship’s company and boats should aid and assist in unloading and 
reloading the said ship’s cargoes, as customary at the island of 
Grenada, and that he would pay all port-charges and pilotage. 
In consideration whereof, the defendants covenanted that they 
M would load and unload the ship, and give the master proper 
orders in respect thereof ; and that the ship should be discharged 
out of her said monthly employ on the delivery of her hon^ward 
cargo in London, and also should and would well tvul^,pav 


(0 Malyne, p. 98. 

(«c) Mackrell e. Simond and Hankey, 
in K. B. in Trin. Term, 16 Geo. 3. It 
was an 'action of covenant on the charter- 
party, in the first count of which the 
plaintiff claimed freight for the period of 


the voyage to Grenada; in the second, 
up to the day of the loss of the ship. The 
defendants demurred to both counts. 
Judgment was given for the plaintiff on 
the first count, and for the defendants on 
the second. 
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or cause to be paid to the said owner, his executors, administra- 
tors, or assigns, in full for the freight and hire of the said ship, 
at the rate of 110/, sterling per calendar month, for all such time 
as the said ship should be taken up in performing the voyage 
aforesaid, to commence and be accounted from the day of the date 
of the said charter-party, and to end and determine on the day of 
the discharge of the homeward cargo at London , and to be paid 
one-third part thereof on her report inwards at the Custom-house, 
London , and the remaining two-third parts thereof in two calendar 
months then next following.*’ 

In pursuance of this charter-party, the ship took in goods 
belonging to the merchants Simond $ Hankey , at London , sailed 
with them to Plymouth , and there took in other, goods belonging 
to them, and from thence proceeded to Grenada , and there landed 
the cargo ; and received another cargo from the merchant’s factor 
there, with which she set sail for London ; but on the way was lost 
by tempest. The voyage to Grenada occupied three months ; and 
five months elapsed in the whole before the loss of the ship. 
After the misfortune, the owner brought an action against the 
merchants, claiming of them the payment of freight, either for 
three or for jive months. *The merchants insisted that nothing 
was due. The Court decided that freight was payable for three 
months, the period of the outward voyage. And Lord Mansfield 
delivered his judgment to the following effect : “ This question 
depends upon the construction of the charter-party. If the parties 
have expressed their meaning defectively, the Court must be 
guided by the nature of the thing. The charter-party puts no 
case but that of a prosperous voyage out and home : it provides 
for freight on the supposition that the ship will arrive safe and 
report her cargo. No provision is made for any other case. If 
the ship be cast away on the coast of England , and never arrive 
at the port of London , yet, if the goods are saved, freight shall be 
paid., because the merchant receives advantage from the voyage. 
This it not expressed by the charter-party, but arises out of the 
equity ol the rase. Freight is the mother of wages, — the safety 
of the ship the mother of freight : that is the general rule of the 
maritime law. If there be one entire voyage out and in, and the 
ship be cast away on the homeward voyage, no freight is due, no 
wages are due, because the whole profit is lost ; and by express 
agreement the parties may make the outward and homeward voy- 
age one. Nothing is more common than two voyages : wherever 

e e 2 
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there are two voyages, and one is performed, and the ship is lost 
in the homeward voyage, freight is due for the first. Here the 
outward and homeward voyage are so called in the charter-party. 
The cargo is loaded outwards, and the owner covenants to pay 
port-charges on the outward voyage. The whole of that voyage 
was completed : port-duties are incurred and paid. Nothing, 
however, is due on the homeward voyage, though the ship^ might 
be out a month.” 

In the following case (a?) the words of the charter-party being 
different, a different construction prevailed. One Pattinson, mas- 
ter and part-owner of the ship William $ Mary , lying at Liver- 
pool, by a charter-party, dated 28t h July, 1794, let the ship to 
freight to Byrne Sf others, for a voyage intended to be made from 
Liverpool to the island of Madeira , and from thence to the island 
of Barhadoes, and from thence back to Liverpool, Greenock , or 
Bristol, but with liberty for the freighters to order the said vessel 
from Barhadoes to any other island in the West Indies ( Jamaica 
excepted) they paying all pilotage and port-charges incurred 
thereby. And the said freighters, accordingly, by the said char- 
ter-party took and hired the same in jnanner following, that is to 
say, that the master should immediatefy receive, and take a cargo 
on board the said vessel from the freighters, and the said vessel so 
loaded should immediately proceed direct to Madeira , and deliver 
such goods as should be ordered by the said freighters, and also 
should receive and take on board the said vessel at Madeira such 
other goods as the said freighters might think proper to ship, and 
that being done, the master should proceed with the said vessel to 
Barhadoes, and there make delivery of her cargo, and receive and 
take on board a cargo from the freighters, and being loaden there- 
with, should, with the first opportunity, proceed direct to the port 
of Liverpool, Greenock , or Bristol, and there deliver the same 
cargo, and so end the said intended voyage . In consideration of 
which, the said freighters thereby promised and agreed, amojigst- 


(jr) Byrne and Others v. Pattinson, in 
K. B. Trin. Term, 37 Geo. 3. The 
question arose on a set-off, pleaded by the 
defendant, the master of the ship, to an 
action brought against him on another ac- 
count by the merchant The plea did 
not refer to the charter-party, but was 
for the freight and hire of the ship from 
Liverpool to Madeira, and from thence o 


Barhadoes, and for the disbursements and ' 
port-charges of the ship at Madeira and 
on the voyage, and for work and labour 
generally, and money paid; so that the 
decision did not turn upon the form of 
the proceedings in the cause. The ques- 
tion came before the Court by a special 
case reserved from the assizes. 
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other things, to pay to the defendant in full for the freight and 
hire of the ship for the said voyage, the sum of 13Q/. 10$. per 
calendar month, for six months certain, to commence in eight days 
after she was ready to receive the cargo at J Liverpool, and to con- 
tinue until she was discharged at Liverpool , Greenock, or Bristol, 
together with two-thirds the amount of all pilotage and port- 
charges, that might accrue, and be paid during the course of the 
said voyage, with customary primage; payment thereof to be 
made in manner following, viz : 136/. 10s. to be advanced before 
sailing from Liverpool, by a good bill at three month* date, and 
what cash might be required for the said vessel’s disbursements 
and port-charges at Madeira and Barbadoes , to be paid in part of 
the said freight, and the remainder of the said freight should be- 
come due, and be paid on . the final discharge of the said vessel at 
Liverpool, Greenock , or Bristol, by good bills on London at three 
months’ date. The period of computation commenced t>n the 7th 
August , 1794; on the 19th of that month, the ship sailed from 
Liverpool for Madeira , freighted with goods, and arrived thereon 
the 19th of September , and discharged at that place, by the 4th 
of October, as many of the* goods as were to be delivered there, 
and took on board, on account of the merchants ninety pipes of 
wine, and sailed from thence on the 9th of October for Barbadoes , 
but, on the 10th of November , was captured on the way thither. 
The merchants had paid 135/., part of the freight for the first 
month, and also the port charges and disbursements for the ship 
at Madeira. Pattinson now claimed in the present suit further 
freight from the 7th of September to the day of the ship’s capture, 
or to the day when she had completed the delivery at Madeira , 
or freight for the goods delivered there, at the usual rate of con- 
veyance, allowing the 135/. But the Court held that he had 
no claim whatever. On his part it was contended that there 
ought to be an apportionment in this case ; and the passage before 
cited from Malyne, relating to a ship lost at Dover, was quoted as 
an authority in his favour. But Lord Kenyon , Chief Justice, 
said, •• In that case, the goods came to the merchant’s hands, and 
the owner of the ship might have provided another ship to carry 
them to London . In this case, by the terms of the contract, the 
freight is to become due at Liverpool, and therefore it cannot be 
claimed before.” 

These two cases may serve as a guide for the construction 'of 
other charter-parties on the same subject, or for the framing of a 
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charter-party in such a manner as to express the real meaning of 
the contracting parties, without ambiguity. 

20. By a charter-party, made for a voyage from London or 
Portsmouth to Monte Video , and back to some port of discharge 
in Great Britain , with a provision that the master should touch 
at the coast of Africa for a certain purpose, if required, the 
freighter covenanted to pay 670/. per month, for every calendar 
month the ship should be employed by him, the freighter, during 
the said intended voyage to Monte Video , and back to her port of 
discharge, and so in proportion for any less time, in full for the 
hire of the ship during her intended service ; such freight to 
commence from the day the ship should be ready to receive goods 
on board at Portsmouth , and end when she should have finally 
discharged the whole of her said cargo ; and also pay two-thirds of 
all pilotage and port-charges during the whole of the voyage, and 
also two-thirds of all expenses of stowing the said ship’s 
cargo at Monte Video ; such freight, pilotage , and port-charges 
to be paid on the arrival and discharge of the ship at 
her destined port in Great Britain. Upon this contract, 
an action was brought against the freighter, and it was alleged, 
on the part of the owner, that the ship took in such goods 
at Portsmouth , as the freighter thought fit to lade, and then pro- 
ceeded on the voyage, and touched at the coast of Africa as re- 
quired, and, in the prosecution of the outward voyage, was, before 
her arrival at Monte Video , without the fault of the owner, master 
or crew, by persons unknown, wrdngfully seized, and sent to 
London , and there detained for a considerable time, but after- 
wards liberated and restored to him ; that he then made the neces- 
sary repairs, and having properly fitted, victualled, and manned 
the ship, gave notice thereof to the freighter, and offered to pro- 
secute and complete the voyage, and required from him the neces- 
sary directions for that purpose, but that the freighter refused to 
give any directions, or to permit the ship to pursue the voyage/ 
and wholly renounced the charter-party, and discharged the owner 
from further prosecuting the voyage. It was further alleged that 
the ship had been employed in the voyage twelve months, and 
that the freight thereof amounted to 8040/. ; that she would have 
been employed for twelve months more, if the freighter would 
have permitted, and the freight thereof would have amounted to 
another sum of 8040/. and that two-third parts of the pilotage and 
port-charges during the voyage amounted to 50/.; and the com- 
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plaint was that the freighter, who had been requested to pay these 
sums, had refused to do so. So that by the form of the action 
the owner claimed to recover the freight, &c. as due,* and not to 
recover damages against the freighter for refusing to allow him to 
prosecute the voyage (y). And on behalf of the owner it was 
contended, that as he had done all in his power toward the com- 
pletion of the voyage, and the further prosecution and completion 
of it were prevented by the freighter, he had acquired a right to 
the sums demanded as freight, &c. as fully as if the voyage had 
been performed, and the ship had arrived and been discharged at 
her destined port. But the Court, adverting to the particular 
terms of the contract, whereby the freight, &c. were made payable 
on the arrival and discharge of the ship at her destined port in 
Great Britain , and considering that the efforts of the owner 
could not possibly insure this event, which might be defeated by 
the act of God, and various accidents, to which marine adven- 
tures are subject, held this not to be one of those cases, in which 
an offer to perform an act, if refused by the party to be charged 
by the performance, is equivalent to performance itself, and con- 
sequently that the owner was not entitled to recover the freight, 
&c. which he claimed in Ihis action (z). 

Also in the case of a ship which arrived with a cargo at Naples , 
where the cargo was seized by the government, and so the master 
was prevented from delivering it to the consignee of the merchant, 
it was held that the merchant was not liable to pay the outward 
freight (a). Again, where by charter-party a ship was hired to 
receive a cargo in London , and proceed to such places as the mer- 
chant should direct, and there unload, reload, and return from 
thence to London , and it was agreed that the ship should conti- 
nue in the service six calendar months at least, and for such fur- 
ther time as would be necessary to complete the voyage, and the 
merchant covenanted to pay to the owner for the use of the ship, 
a certain sum per ton per month, during the term of six calendar 


(y) It Is not clear that the charter- 
party contained any covenant on the part 
of the freighter that would have furnished 
a ground for such an action for damages. 

(*) Smith p. Wilson, 8 East, 437. It 
was an action of covenant ; the facts 
stated in the text were contained in the 
plaintiff s declaration. The defendant 


pleaded some special pleas to which the 
plaintiff demurred. Upon the argument, 
the Court disregarded the pleas, and gave 
judgment against the plaintiff upon the 
declaration. 

(o) Storcr v. Gordon and Others, 3 M. 
& S. 308. 
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months at the least, and so in proportion for a less time than a 
whole month, and at the like rate for such further time, if any, 
and until her final discharge in London , or up to the day of her 
being lost, captured or last seen or heard of, such freight to be 
paid to the master in cash, in manner following ; viz. so much as 
might be earned at the time of the arrival of the ship at the first 
destined port abroad , to be paid within ten days after arrival at 
such port, and before the delivery of the cargo, and at the expira- 
tion of every month after that period, the freight to be paid up from 
time to time, during the continuance of the ship in the service, 
and the residue or balance on the day the ship should be finally 
discharged from the service. And that in default of payment of 
any part, the master might retain and sell so much of the cargo 
as might be sufficient to cover the amount; and there was a pro- 
viso in the charter-party that the merchant might at any time 
during the voyage, purchase the ship for a specified sum, upon 
paying the freight that might be* earned up to the time of such 
purchase. And in fact, it happened that the ship was lost by 
perils of the sea, before arrival at her first destined port. It was 
decided that nothing was payable (6).. 

In all these cases the Court thought/ that according to the true 
construction of the contract, the payment was made to depend 
upon an event which never happened. 


(fc) Gibbon v. Mendez, 2 B. & A. 17. 
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CHAPTER IX. 

OF GENERAL OR GROSS AVERAGE. 

1. Having thus treated of the respective duties of the owner and 
the merchant, I now proceed to the consideration of a subject, 
which is equally a duty of the one and the other : namely the 
General Contribution, that is to be made by all parties, toward a 
loss sustained by some for the benefit of all. This contribution 
is sometimes called by the name of general average, to distin- 
guish it from special or particular average, a very incorrect ex- 
pression, used to denote every kind of partial loss or damage hap- 
pening either to the ship or cargo from any cause whatever; and 
sometimes by the name of gross average, to distinguish it from 
customary average, mentioned in the bill of lading, which latter 
species is sometimes called also petty Average. 

The principle of this geqe*ral contribution is known to be derived 
from the ancient law of Rhodes , being adopted into the Digest of 
Justinian , with an express recognition of its true origin. The wis- 
dom and equity of the rule will do honour to the memory of the state, 
from whose code it has been derived, as long as maritime commerce 
shall endure. The principle of the rule has been adopted by all com- 
mercial nations, but there is no principle of maritime law, that has 
been followed by more variations in practice. The modern ordi- 
nances of the several continental states of Europe differ from each 
other in many particulars relating to this general contribution, 
and the French Ordinance establishes a different mode of contri- 
bution in different cases. An enumeration pi these varieties 
would furnish little entertainment or instruction to an English 
reader : discordant rules rather serve to perplex the choice, than 
to guide the judgment. If any one is desirous of knowing all 
that doctors have written and states ordained, on these particulars, 

I must refer him to other writers, and particularly to the very ela- 
borate and learned treatise of Emerigon (a), or to the recent pub- 


(a) Chap. 12, sects. 39 to 42. See ting, General Average, and Jettison, in 
also on the subject of this chapter, Weskett which arc many citations from the foreign 
on Insurance, titles, Contribution^ Cut- ordinances. 
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lication of Mr. Benecke on insurance, in which latter work thero 
is much learning combined with practical experience. The deter- 
mination of English Courts of Justice, furnish less of authority on 
this subject, than on any other branch of maritime law; there 
being few reported cases of questions either between the parties 
liable to contribution in the first instance, or between a party so 
liable and an insurer, from whom indemnity has been sought. 
The work of Magens contains a variety of cases of adjustment of 
average, by consuls and courts abroad, and by merchants at home, 
detailed with all the tedious formularies of the notarial office, and 
the minutiae of the counting-house, but accompanied by some very 
judicious remarks. Much useful information upon this subject is 
to be found in Mr. Park's system of marine insurances, and also 
in the publication by Mr. Serjeant Marshall on the same subject, 
but as the nature of the present work requires that it should also 
be treated* of here, 1 shall examine, first ^ the cases in which gene- 
ral contribution is to be made ; secondly , the articles that are to 
contribute ; and lastly , the mode of contribution ; confining my- 
self as closely as possible* to the authorities and practice of our 
own nation, or to those ancient laws and ordinances, which arc 
generally considered as guides by English lawyers oh subjects of 
maritime law (6). 

2. The rule of the Rhodian laws is this: €t If goods are thrown 
overboard in order to lighten a ship, the loss, incurred for the 
sake of all, shall be made good by the contribution of all "(c). 
The goods must be thrown overboard ; the mind and agency of 
man must be employed : if the goods are forced out of the ship 
by the violence of the waves, or are destroyed in the ship by 
lightning or tempest, the merchant alone must bear the loss. 
They must be thrown overboard to lighten the ship ; if they are 
cast overboard by the wanton caprice of the crew or the passen- 
gers, they, or the master and owners for, them, must make good 
the loss. The goods must be thrown overboard for the sake of 
all; not because the ship is* too heavily laden to prosecute an 


(b) Since the publication of the former tise of Mr. Benecke, was published after 
editions of this book, an Essay on Aver- Mr. Stevens's Essay, 
age has been published by Mr. Stevens, (c) Dig. 14, 2, 1. Lege Rhodia cavc- 
of Lloyd's Coffee House, which contains tur, ut, si lcvandse navis gratia jactus mcr- 

some very sensible observations on the cium factus sit, omnium contribution** 

subject of General Average. The Trca- sarciatur, quod pro omnibus datum est. 
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ordinary course through a tranquil sea, which would be the fault 
of those who had shipped, or received the goods ; hut, because 
at a moment of distress and danger their weight, or their presence, 
prevents the extraordinary exertions required for the general 
safety. When the ship is in danger of perishing from the violent 
agitation of the wind, or from the quantity of water, that may 
have forced a way into it, or is labouring on a rock, or a shallow, 
upon which it may have been driven by a tempest ; or when a 
pirate or an enemy pursues, gains ground, and is ready to over- 
take ; no measure, that may facilitate the motion and passage of 
the ship, can be really injurious to any one, who is interested in 
the welfare of any part of the adventure, and every such measure 
may be beneficial to almost all. In such emergencies therefore, 
when the mind of the brave is appalled, it is lawful to have re- 
course to every mode of preservation, and to cast out the goods 
in order to lighten the ship, for the sake of all (d). # But if the 
ship and the residue of the cargo be saved from the peril by the 
voluntary destruction or abandonment of part of the goods, equity 
requires that the safety of some should not be purchased at the 
expense of others, and therefore all must contribute to the loss. 

3. Many of the foreign ordinances ( e ) have prescribed various 
forms to be adopted with respect to jettison ; some of them have 
even named the persons to be consulted before it takes place, and 
have set down the phrases of consultation, and specified the sorts 
of goods that shall be first thrown ; and some authors have 
amused themselves by dividing the act itself into the several spe- 
cies of regular and irregular, formal and informal (/). But the 
regulations prescribed by persons at ease in the closet or senate- 
house will seldom be followed at the moment when life, or liberty, 
is in jeopardy; at such a moment every one present will exclaim 
with the friend of Juvenal , Fundite qua: mea % sunt — etiam pul- 
cherrima ; and provided the jettison have been the effect of dan- 
ger and the cause of safety, all writers agree that contribution 
ought to* be made, although the forms have not been complied 
with. Previous deliberation, if there be time to deliberate, and a 
due choice of the heaviest and most cumbersome articles, may be 
proofs of the necessity and propriety of the act ; but they are not 

(rf) Mouse’s case, 12 Co. 63, men- French Ordm. liv. 3, tit. 8; Du Jet. art. 
turned also in Bird « . Astock, 2 Bulst. 1, 2, 3, and 4, and Valin thereon. Code 
“ * de Com. art. 410, &c. 

(*) Laws of Olcron, art. 8 and p ; Or- (/) Sec Emcrigon, tom. 1, p. 605 ; 
m. of Wisbuy, art. 20, 21 and 38 ; Consolato del Marc, cap. 47, 48 and 49. 
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the only, and therefore ought not to be deemed the essential 
proofs (ff ). . Indeed in this case, as in many others, too close a 
compliance with forms at a period of supposed danger has very 
justly excited a suspicion of fraud ( h ). In all cases, however, and 
in all countries, it is justly required of the master that he draw 
up an account of the jettison, and verify the same by the oath of 
himself and of some of his crew, as soon as possible after his 
arrival at any port, that there may be no opportunity to purloin 
goods from the ship, and then pretend they were cast over in the 
hour of danger. 

4. From the rule thus established by the Rhodians , various 
corollaries have been deduced. Thus, if in the act of jettison, or 
in order to accomplish it, or in consequence of it, other goods in 
the ship are broken, damaged, or destroyed, the value of these 
also must be included in the general contribution. So, if to avoid 
an impending danger, or to repair the damage occasioned by a 
storm (i i), the ship be compelled to take refuge in a port, to which 
it was not destined, and into which it cannot enter without taking 
out a part of the cargo, and the part taken out to lighten the ship 
on this occasion happen to be lost in the barges employed to 
convey it to the shore, this loss also being occasioned by the 
removal of the goods for the general benefit, must be repaired by 
general contribution ; but if, after the removal of goods for such 
a purpose, the ship with the remaining cargo should unfortu- 
nately perish, and the goods in the barges be saved, the proprie- 
tors of the latter shall not contribute to the loss of the others, be- 
cause the safety thereof is not owing to that loss. So, if upon 
the expectation of an hostile attack, part of the cargo be taken out 
and sent away, and saved, and the ship with the remainder of the 
cargo, fall into the hands of the enemy, the part saved shall not 
contribute to make good the loss ( k ). 

§ The Consolato del Mare , and the French Ordinance, exclude 
from the benefit of general average, goods stowed upon the deck of 


(g) So decided in Birkley and Others 
v. Presgravo, 1 East, 220, as to other 
cases of general average. 

(4) Emerigon, tom. 1, p. 605, cites 
an observation of Targa, who says, that 
during sixty years in which he had been 
a magistrate at Genoa, conversant with 
this subject, he had known only five in- 
stances of regular jettison, all of which 
were suspected of fraud, because the forms 


had been too well observed. 

(*) In the Dig. 1 4, 2, 4, and the Guidon, 
chap. 5, art. 28, the rule is laid down in 
general terms, but most writers confine it 
to the cases mentioned in the text. See 
Beawes, 165; 2 Valin, 167 ; yet see 
Wellwood, tit. 20. 

( k ) Sheppard r. Wright, 1 Shower, P. 
C. 18 v . 
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the ship (/), and Valin , in his Commentary upon the latter, gives 
two reasons for the exception. In the first place they ought not to 
be there, and can only be, because the vessel is full without them, or 
because the master has neglected to stow them elsewhere, in either 
of which cases, lie and his owners are responsible to the shipper, 
unless the goods were placed there with his consent. Secondly, be- 
cause there is every reason to presume, that being in the way, they 
will be thrown overboard, before the necessity of jettison has oc- 
curred, on account of the obstruction they create. But he tells us 
that this does not apply to boats or other small vessels going from 
port to port, or to trades in which that mode of stowage is sanc- 
tioned by custom. The same rule prevails in this country ami in 
America ( m ) ; the exceptions to it were recognized by Lord Ellen - 
borough in a case between the owner of goods and the under- 
writer, and more recently, the reasoning of Valin has been adopted 
by the Court of Common Pleas, in an action against*the owner 
of a ship, to recover contribution to a loss (w) by jettison of 
goods stowed on deck.§ 

If part of the cargo be voluntarily* and without fraud or cow- 
ardice delivered up to a pirate by way of composition or ransom, 
to induce him to spare the vessel, and the residue of the goods 
(an event highly improbable), or if a sum of money be agreed to 
be paid to a pirate or enemy by way of ransom, all writers agree that 
the value of the part ransomed must contribute to this loss also ; 
but if the enemy or pirate, having overpowered the ship, select 
for himself such parts of the cargo as best suit his purposes, and 
plunder the ship of them, in this case there shall be no contribu- 
tion, because the value of these goods was not the price of safety 
to others (o). But ransom in the case of capture by an enemy, can 
hardly become the subject of general average in this country, for by 
an act passed in the twenty-second year of the reign of George 
• ^ 1 

(/) Liv. 3, tit. 8, Du Jet. art. 13. See ciples of general average, the loss of oil 
also liv. 2, a#. 12, Du Capitaine. See also tfirown overboard from the deck, where it 
the Consolato del Mare, 183, and Code is carried for a short time, after being 
de Com. art. 421 ; Emerigon, c. 12,s. 42. put into casks, before it can be properly 

(m) So proved in the case of Meyer and safely stowed in the hold.’* — Treatise 
and Others r. Vender Deyl, Guildhall on Insurance, vol. 1, p.333. 

Sit. before Lord EUenborough, Dec. (») Da Costa v. Edmunds, 4 Campb. 
1803; Backhouse t>. Ripley; Park on 142; Gould v. Oliver, 4 Bing. N. C. 
Insurance, 26. " It is accordingly,” says 134. * 

Mr Phillips, “ the practice in respect to (o) Dig. 14, 2, 2, 3 ; Hicks ». Paling- 
whaling voyages, to adjust on the prin- ton, Moore, 297 j Wellwood, tit. 18. 
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the Third (o), the ransom of any ship or merchandize on board 
the same, belonging to any subject of this country, and taken by 
“ the subjects of any state at war with his Majesty, or by any per- 
sons committing hostilities against his Majesty’s subjects,” was 
absolutely prohibited ; and by a statute made at the commence- 
ment of the late war ( p) 9 such ransom was prohibited, “ unless in 
the case of extreme necessity to be allowed by the Court of Ad- 
miralty and all contracts for ransom contrary to those statutes 
were made void ; and the person entering into such contract sub- 
jected to a penalty of five hundred pounds (y). 

And not only may the loss of goods become the subject of 
general contribution, but also, in some cases, the expense incurred 
in relation to them. Thus, where a ship went into port in distress 
and wanting repairs, it became necessary to take out the cargo ; 
and thejre being no warehouses at hand, it was put on board 
other vessels. Lord Stotvell said, that as the unloading the goods 
was for the common benefit of all, it being necessary to unload 
the ship for the preservation of the cargo, as well as for its own 
repair, the expense incurred by it must be considered as general 
average (r). Thus, if it be necessary to unlade the goods, in 
order to repair the damage done to a ship by tempest, or by colli- 
sion with another vessel, so as to enable her to prosecute and 
complete her voyage, it has been held (*), that the expense of 
unlading, warehousing, and re-shipping the goods should be sus- 
tained by general contribution, because all persons are interested 
in the execution of the measures necessary to the completion of 
the voyage. 

The rule mentions goods only, but its principle extends to the 
ship and its furniture ; and all that I have hitherto said respecting 
the goods is to be understood also of the provisions, the guns, the 


(o) 22 Goo. 3, c. 25. This statute is 
not limited as to time, yet the 37th and 
two following clauses of the 33 Geo. 3, 
c. 66, contained the same prohibition, &cl, 
of ransom, and the latter statute was 
made to continue only during the last war 
with France. 

(p) 43 Geo. 3, c. 160, s. 34 and 35 ; 
45 Geo. 3, c. 72, s. 16, 17. 

(9) In consequence of j this illegality, 
if die master ransom his ship, and bring her 
to England, the owner may take her from 
him without paying the price. Parsons v. 


Scott, 2 Taunt. 363. And if the master, 
to enable himself to pay the ransom, bor- 
row money of a person acting with him 
in the transaction, he cannot be com- 
pelled to repay it. Webb e. Brooke, 3 
Taunt. 6. 

(r) The Copenhagen, 1 Rob. Ad. 
Rep. 289; Da Costa e. Newnham, 2 
Term Rep. 407, also the Gratitudine, 3 
Rob. Ad. Rep. 257, where this seems 
admitted. 

(s) Plummer r. Wildman, 3 M. A S. 
482. 
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boat or other tackle of the ship : a fortiori , it is also to be under- 
stood of goods belonging to the owner or master of ^Jie ship, as 
well as of those belonging to the merchant. Emerigon illustrates 
the case of the boat by the relation of a stratagem, practised by one 
of his own countrymen. The master of a French vessel, having 
been pursued for several hours by two frigates, and having also his 
flight intercepted by the appearance of two other vessels a-head, 
hoisted, as soon as it became dark, his boat into the sea, furnished 
with a mast and sail, and a lanthorn at the mast-head, and then 
changed his course and sailed during the whole night without any 
light on board his own ship ; in the morning no enemy was in 
sight. The value of the boat thus abandoned was made good 
by general contribution (t). And it has been decided by the 
Court of Common Pleas, that the shippers of goods were liable 
to contribution for stores necessarily and by the advice of the 
mate thrown overboard, after the ship was captured, and while in 
possession of the enemy ; for the capture, without condemnation, 
did not divest the property of the owners while a spes recuper- 
andi remained (u). 

But the jettison must be for the purpose of escape, or of saving 
the ship and cargo, by lightening her and increasing her speed ; 
and so, when the captain of a vessel, in order to prevent a quantity 
of dollars from falling into the hands of an enemy, by whom he 
was about to be attacked, threw them into the sea, and was imme- 
diately captured, the loss was considered not to be a general 
average (v). 

5. If sails are blown away, or masts or cables broken by the vio- 
lence of the wind, the owner must alone bear the loss (w). The 
broken tools of an artificer bring no charge upon his employer. 

A ship had struck to a privateer, who, the wind blowing fresh 
at the time, was unable to board his prize. The merchantman, by 
hoisting an extraordinary press of sail, effected fier escape ; but in 
so doing, was much strained and otherwise injured, and had her 
main-mast carried away. The damage so done was held not to be 
general average, for the loss was a common sea risk. The master 
did no more than his strict duty to his owners in endeavouring to 
escape, and no sacrifice was made for the benefit of the cargo (x). 


(0 Emerigon, tom. 1, p. 622. (*) Digest, 14, 2, 2. 

(“) Price c. Noble, 4 Taunt 123. ( x ) Covington *. Roberts, 2 New Rep. 

(r) Butler v. Wildman,3 B. & Aid. 398. 378. 
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And the decision* was the same in respect of damage occasioned 
to a ship and her tackle, by standing out to sea with a press of 
sail in tempestuous weather, to avoid the impending peril of being 
driven on shore and stranded (y). 

Upon the same principles was decided the case of Taylor v. 
Curtis (x), by the Court of Common Pleas. The ship Hibernia 
sailed on a voyage, under the protection of convoy. In conse- 
quence of a hurricane, she was separated from the convoy, and 
fell in with an American privateer. The captain, seeing no pro- 
spect of escape, resolved on resistance. The Hibernia mounted 
only six guns, and her crew consisted of twenty-two men. The 
American had twenty-two guns, and one hundred and twenty-five 
men. The fight was gallantly maintained ; and after a conflict of 
eleven hours, in which the hull and rigging of the Hibernia were 
greatly damaged, one of her crew killed, and some wounded, she 
succeeded in beating off the privateer. The Hibernia arrived at 
St. Thomas s almost a wreck, and delivered her cargo to the con- 
signees. The value of the entire cargo was 21,092/. ; the damage 
and expense to the shipowners, including medicines and surgical 
aid for the wounded, was 2908/., which they claimed in this 
action as general average. But the Court felt bound to refuse 
the claim ; and Chief J ustice Gibbs said, " The losses for which 
the plaintiffs seek to recover this contribution are of three descrip- 
tions : 1. The damage sustained by the hull and rigging of the 
vessel, and the cost of her repairs. 2. The expense of the cure 
of the wounds received by the crew in defending the vessel. 
3. The expenditure of powder and shot in the engagement. The 
measure of resisting the privateer was for the general benefit; but 
it was a part of the adventure. No particular part of the property 
was voluntarily sacrificed for the protection of the rest. The 
losses fell where the fortune^ of war cast them, and there, it seems 
to me, they ought" to rest." 

But if the master, compelled by necessity, cut his cable from 
the anchor to use it as a hawser, or if he cut away or. abandon 
his masts, sails, or cables, to lighten and preserve the ship, their 
value must be made good by contribution (a). 


(y) Power p. Whitmore, 4 M. St S. (a) M&rsh&m v. Dutrey, Select Cases 
141. of Evidence, p. 58 ; Dig. 14, 2, 3, and 5 ; 

(a) 6 Taunt. 608. But see upon this Ordon. A varies, art. 2 ; Code de Com. 
ease, Phillips on Insurance, vol. 1, p. art. 400, num. 3 and 4. 

337, and Benecke on Insurance, p. 280. 
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The ship Argo , laden with wheat, as she was entering Sunder- 
land harbour with a fair wind, was encountered by a* squall so 
sudden and violent, that her crew were obliged to let go the small 
bower anchor to bring her up. With the assistance of some men 
who came to her for that purpose in a pilot-boat, they fastened 
the ship, in order to secure and preserve her and her cargo from 
the storm, with a warp, which they for that purpose got run out 
and fastened round the pier. The warp soon broke, and the ship 
then drifted along the pier, and was made fast with hawser ends 
and towing lines, being proper and usual ropes for that purpose. 
The danger increasing, the master cut the cable of his best bower 
anchor, to fasten her still more securely to the pier ; and by this 
means saved her, in all probability, from going adrift and sinking 
upon the bar at the entrance of the harbour. Lord Kenyon and 
the Court of King’s Bench held, that all ordinary losses and 
damage sustained by the ship, happening immediately 'from the 
storm or perils of the sea, must*be borne by the shipowners ; but 
articles made use of by the master and crew upon the particular 
emergency, and out of the usual course, for the benefit of the 
whole concern, must be paid proportionably, as general average ; 
and such the use of the cable was considered to be (a). 

In like manner (6), the damage voluntarily done to a ship by 
cutting its deck or sides, in order to facilitate a necessary jettison, 
and also the pilotage, port duties, and other charges incurred by 
taking a ship into a port to avoid an impending peril, and the 
expense of extraordinary assistance (c) to preserve and secure a 
ship from the violence of a storm at its entrance into the port of 
destination, are to be sustained by a general contribution. 

6. $ With respect to stranding : if the master, to avoid the danger 
of storm or capture, run his ship on a rock, shallow, or strand, 
and the ship be afterwards got off, the damage, thus voluntarily 
done to both ship and cargo, and the expense of recovering ( d ) 
and unlading her, and the value of the goods thrown overboard 
to enable her to float, and so contiAue her voyage for the benefit 
of all concerned, are properly general average. But if the strand- 


(«) Birklcy e. Presgrove, 1 East, 220. (rf) Laws of Wisbuy, art. 56; Molloy, 
(b ) Covington r. Roberts, 2 New Rep. 87 . book 2, chap. 6 , sect. 15, and see also 
(c) Birkley v. Presgrove, l East. 220. Beawe*. p. 165, and Wellwood, tit. 20. 

P F 
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ing be the result of the ordinary perils of the sea, without any 
sacrifice on the part of the master, the expenses incurred must 
fall upon the ship alone. Benecke ( e ) illustrates this distinction 
by a case which happened within his experience. A vessel, on 
her voyage from London to Hamburgh , was driven by a high tide 
on a piece of ground called the Grassbrock , very near the latter 
port. The cargo was unladen, not with a view to set the vessel 
afloat, but for delivery to the consignees ; and the ship was dug 
out. The vessel in this case could not be called upon to contri- 
bute to the unloading, although she was accidentally benefited by 
it ; and there was no ground for contribution by the owners of 
the cargo, to the expense of digging her out, because that was 
done for her own benefit, it being of no consequence to the con- 
signees whether she were floated or not. In this case it will be 
observed, that the damage was the result of no voluntary sacrifice ; 
the expenses were incurred for no common object ; it was not, 
therefore, in its nature general average. The rule would there- 
fore seem to be, that if the stranding be voluntary, to save the 
ship and cargo, the damage done to the ship becomes a general 
average ; but if it be involuntary, and the cargo be saved, in whole 
or in part, no general average is due (/). 

But, supposing the cargo to be saved, and the vessel totally 
lost by such voluntary stranding, are the rescued goods to contri- 
bute for the ship? Upon this subject great diversity of opinion 
exists among foreign jurists. The question does not appear to 
have ever directly arisen in our courts ; and although some Eng- 
lish writers (g) on the marine law have determined it in the nega- 
tive, their opinion has not obtained a general or unqualified con- 
currence. 

There are few points of maritime jurisprudence on which an 
English lawyer will fail to find a reference to the American autho- 
rities useful and instructive, but on this,, the most learned judges 
have differed, and no rule can be said to be finally established and 
received. In this dearth of positive authority, the only satisfactory 
course is to discuss the question upon principle, and to seek a solu- 
tion of the doubts which a variety of opinions and regulations has 
created, in the letter or the spirit of the Rhodian law. That the 


(e) Benecke, p. 215. (g) Beawes, tit. Salvage; Malynes, 

(/) American Edition, in notis, p. 110; Molloy, book 2, chap. 6, sect. 12 ; 
349.— Story. Marsh. 537, 538. 
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cargo rescued from a vessel honestly stranded and wrecked should 
be free from contribution to the loss of the shipowners, seems at 
first view to savour of injustice. But a voluntary sacrifice of the 
property of one for the good of all, is the foundation of the whole 
system of average. Omnium contributionc sarciatur quod pro 
omnibus datum est . JEquissimum enim est commune detrimentum 
fieri eorum , qui propter amissas res aliorum consecuti sunt ut 
merces suas salvas habuerunt (A). In the simplest illustration of the 
rule, the case of jettison, unless the goods were voluntarily given 
for the common safety, there is no contribution. So, in case of 
capture, goods must be given, not taken, to found a contribution 
for ransom. If contribution be claimed for a mast or a cable cut, 
they must have been given for the safety of all. Repairs must 
fall upon the owner, unless the damage was submitted to and 
given for the common good, or the cost of reparation incurred for 
the sake of the cargo alone. In the case of a total wreck, conse- 
quent upon a voluntary strandfng, can the ship be said to have 
been deliberately sacrificed ? In the great majority of cases, cer- 
tainly not. A vessel is not stranded far the purpose of destruc- 
tion ; that course is resorted* to with the intention and in the hope 
of saving her from more imminent peril. The sacrifice really in- 
tended to be made is, in most cases, the cost of the damage which 
may be expected from the stranding, and the expense of getting 
the vessel off: the total loss is occasioned by circumstances, which 
were not foreseen when the stranding was determined on. Accord- 
ingly, we read in the Roman text, Amissrs navis damnum colla - 
tionis consortio non sarcitur per eos qui merces suas naufragio 
liberaverunt , nam hujus cequitatem tunc admitti placuit , cum 
jactus remedio cceteris in communi periculo salva navi consul - 
turn est (de lege Rhodia). Emerigon also expressly tells us, that 
the damages resulting from the stranding of the sjiip, if the strand- 
ing be done voluntarily for the common safety, are general average, 
provided always that the ship be again set afloat; for if the strand- 
ing be followed by shipwreck, then it is “save who can”(i). 
Valin (J), Cleirac(Jc) 3 Roccus(t) $ are all of the same opinion. 


(A) Digest, 14, 2, 5. ries, art. 6, tit. Contribution, art. 15, 15. 

(«> Emerigon, tom. 1, p. 614, 616. (A) Jug omens d’Oleroii, p. 42. 

O) Com. sur I'Ordon nance, tit. Ava* (/) Dc Navibus et Naulo, not. GO. 
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Bynkershoek, on the other hand, cites and disapproves (m) of a 
decision of the maritime judges of Amsterdam \ % in which they held 
that there is to be no contribution unless the ship voluntarily run 
ashore be saved. Voet{n) also, in his commentaries on the 
Reyman law, admits contribution in the case of a ship run ashore 
for the preservation of the cargo, and the ship lost. Mr. Justice 
Story, referring to the conflicting decisions of the American 
Courts, declines to pronounce between them (o). 

When the question shall arise in our Courts, it were presump- 
tuous to predict, with confidence, what rule will be adopted by 
them. Probably it may be thought necessary to inquire what the 
intention of the master was in running the ship ashore. The 
reader will consider what has been offered in conformity with the 
judgment of the Supreme Court of New York , delivered in a 
recent case(jo), by Chief Justice Kent, and in support of the doc- 
trine of the English text-writers, as merely suggested for the con- 
sideration of the learned. § 

(m) Quajstiones, Jur. Priv. lib. 4, c. 24. the vessel was in a short time afloat, both 

(«) Comm, ad Pand. lib. 14, 'tit. 2, fore and aft. On the next day. the masts 
sect 6. were cut away to prevent their working 

(o) Notes to American edition, p. 349. through the bottom. On the second day 

(p) Bradhurst r. Colombian Insurance a ^ ter the schooner went aground, the gale 

Company, 9 Johnson's Rep. 9. ; but see having abated, lighters were employed to 
contra , Gray r. Wain, 2 Serg. & Rawl. MV0 * P“* of the cargo. The schooner 
220, and Case v. Reilly, 3. Washington could not be got off and repaired without 
Circuit Rep. 298. Yet the principles incurring an expense much exceeding her 
which govern the American courts on ques- value when repaired. In a suit on a po- 
tions of general average aro the same aa in licy, a total loss was claimed. Mr. Jus- 
our law. Thus the American ship Prudence, tice Gibson delivered the opinion of the 
while waiting at Gibraltar for a wind to Court. “ This undoubtedly gives a claim 
proceed on her voyage to Cadiz, cncoun- for general average for the cables, and 
tered a violent gale, which caused her to anchors, and masts, but for nothing else, 
start her anchors, and was driving her stern as nothing else was deliberately sacrificed, 
foremost on a reef of rocks. The jib was An accidental loss that happens in en- 
hoisted to make her pay round, with the deavouring to bring about a very different 
intention of putting to sea, but the sheet event, is not the subject of compensation ; 
having parted, thi9 was found imprac . and such would be the casualty of strand- 
ticable, and they were obliged to haul ( it ing in endeavouring to get out to sea. 
down, upon which the vessel became un- It is necessary that the loss should arise 
governable. The master then cut the from the direct agency of some one acting 

cable and put the helm hard up, in order for the general benefit. There mast be 

to put her ashore in the best place for the a deliberate intention to sacrifice the thing 
preservation of the vessel and cargo, and at all events, or at least, to put it in a 
of the lives of the crew. She struck on situation in which the danger of eventual 
the Ragged Staff, about a quarter of a destruction would be increased.” Walker 

mile from the place where she would have v . The United States Insurance Company, 

grounded had not the cables been cut, u Serg. & Rawl. t>l. 

and she soon bilged, and every thing in 
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7. The expense incurred in a port, in which the ship may have 
taken refuge during the voyage, by repairing the damage done 
to the ship by tempest alone, seems with propriety to fall upon 
the owners, and is so held in the civil law (j) ancl by many foreign 
writers. And although the decision of the Court of King’s Bench 
in the case of j Da Costa v. Newnham (r), has been considered as 
an authority for a contrary doctrine, yet, in my humble judgment, 
the facts upon which that decision was founded, do not warrant 
such a conclusion. 

Upon this subject of the expenses of a ship taking refuge 
in a port, incurred in repairing the damage occasioned by tem- 
pest in order to prosecute and complete the voyage, and the 
wages and maintenance of the crew, during the delay thus neces- 
sarily submitted to for the attainment of this object, reasonable 
doubts have been entertained, and the decisions which will be 
presently considered have failed entirely to remove them. *If 
the damage to be repaired, be in itself an object of contribution, it 
seems reasonable that all expenses necessary, although collateral 
to the reparation, should also be objects of contribution, the acces- 
sory should follow the nature of it’s principal. On the other 
hand, if the damage itself be not such as to be the object of con- 
tribution, by the same rule, neither ought the collateral expenses 
incurred with regard to the repairs to become so. In answer to 
this it is urged, that as the repairs are necessary to the completion 
of the voyage, in the attainment whereof all are interested, all 
ought to contribute to the expense of this necessary delay. But 
it should be remembered, that it is the duty of the owners not 
only to provide a stout and sufficient ship at the commencement 
of the voyage, but also, as far as in them lies, to maintain the ship 
in a perfect condition during the whole course of the voyage, and 
almost every charter-party contains an express* covenant to this 
effect If, indeed, the # ship be not worth all the charges of re- 
pairs as well direct as collateral, a consideration wholly different 
may take )>lace (*), but assuming the ship to be worth the expense, 


(v) 14, 2, 6 ; Emerigon, tom. 1, Lord Tenterden’s. They will be found 

p. 625 ; Benecke on Insurance, chap. 5, in the 4th edition of this work, p. 361. 

on Average, p. 199. . (*) gee Lord Stowell’s judgment in the 

(r) 2 Term Rep. p. 407. case of the Gratitudine, 3 Bob. Ad. Rep. 

(•) The observations in the text from 257. 
the * to the end of the parigraph, are 
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why should the merchant be charged in any shape towards the 
performanoe of a duty incumbent on the owner ? What is here 
offered as to wages and maintenance, may apply also to port 
charges and othef duties of the like nature incurred on the same 
account, and also to the value of a part of the cargo that may 
happen to be sold by the master to defray the* expense of the 
repairs.* 

There is indeed a decision of the Court of King*s Bench, upon 
the construction of a charter-party which may properly be men- 
tioned in this place. A ship chartered for a voyage to the East 
Indies and back, sprung a leak at sea on her return home, in con- 
sequence of which it became necessary to put into the Cape of 
Good Hope , and there take out the cargo in order to repair the 
ship. The ship being repaired and reladen, returned home in 
safety, and the owners claimed from the freighter a payment in 
the nature of general average towards the expense of the repairs, 
the maintenance of the crew and other charges connected with the 
repairs. But the Court considering the import of several clauses 
of the charter-party to be, that the owners should keep the ship 
in repair during the whole voyage $t their own expense, - and 
being also of opinion that the expressions used in another clause 
tended to show that the defendant was to be liable to general 
average in^ the case of jettison alone, held upon the construction 
of this charter-party, that the plaintiff was not entitled to recover 
anything for the expenses thus incurred at the Cape ( t ). 

Yet in one case (. Plummer v. Wildman) (w) decided in the Court 
of King’s Bench, since the foregoing observations were written, 
where the master of a ship was under the necessity of cutting 
away part of his rigging, in consequence of collision with another 
vessel that was driven against him in a storm, and of retufhing to 
the place of his departure to repair the damage occasioned by the 
collision, and of unloading his cargo there for the purpose of such 
repairs, it was held that the expense of so much of the repair 
as was absolutely necessary to the performance of the voyage , 
including the necessary expense of unloading, should be made 
good by a general average. This was an action by the owners 
of the 3hip Cambridge against the freighters, to recover contribu- 


(t) Jackson and Another r. Charnock, (w) 3 Maulc & Selwyn, 482. 
8 Term Rep. in K. B. 209. 
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tion to a general average under the following circumstances. 
The ship sailed with a cargo of sugar and rum from Kingston in 
Jamaica to London . In the course of the voyage, a brig was un- 
avoidably driven against her by the violence of the wind and sea, 
by which accident, her stern and knees were broken, and the 
master was in consequence obliged to cut away part of the rig- 
ging, and to return to Kingston % to repair the damage sustained 
by the collision and the cutting away. The ship could not have 
prosecuted her voyage, nor could she have kept the sea with 
safety without returning and repairing. Upon her return, the 
cargo was necessarily relanded and warehoused, in order that 
such temporary repairs might be done, as would enable her. to 
prosecute her voyage. Upon the return of the vessel to London , 
the owners made a demand upon the freighter for his share of 
general average, including in such demand the expense of pilot- 
age into Kingston , his own expenses in port, the expense of pro- 
curing mariners to replace deserters, the surveyor’s bill for 
ascertaining the damage, the cost of loading and unloading the 
cargo, the wages and provisions of th<% crew, and the amount of 
repairs. Lord Ellenborough , said, “ If the return to port was ne- 
cessary for the general safety of’ the whole concern, the expenses * 
unavoidably incurred by such necessity might be considered as 
a general average. It is not so much a question whether the first 
cause of the damage was owing to this or that accident, to the . 
violence of the elements, or the collision of another ship, as whe- 
ther the efiect produced was such as to incapacitate the ship, with- 
out endangering the whole concern, from further prosecuting her 
voyage unless she returned to port and removed the impediment. 
As far as removing the incapacity is concerned, all arc equally 
benefited by it, and therefore it seems reasonable that all should 
contribute towards the expenses of it, but if any benefit ultrd 
the mere removal of tlys incapacity should have accrued to the 
ship by the repairs done, inasmuch as that will redound to the 
particular, benefit of the shipowner only, it will not come under 
the head of general average ; but that will be a matter of calcula- 
tion upon the adjustment. The amount of the expenses of repair- 
ing to be placed to the account of general contribution, must be 
strictly confined to the necessity of the case, to the enabling the 
ship with her cargo to prosecute the vogage. As to the charge 
for the captain’s expenses, during the unloading, repairing, and 
reloading, the shipowner must bear the captain’s expenses in port. 
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and crimpage must be disallowed) it does not come under general 
average/* . Mr. Justice Bay ley, said, “ I doubt whether the 
repair of any particular damage can be placed to the account of 
general average, inasmuch as it is a benefit done to the ship, and 
if the captain could make it a general average by putting into port 
to repair, it would always be his interest to endeavour to do so. 
If, however, the repairs were merely such as were necessary to 
enable the ship to prosecute her voyage home; and were afterwards 
of no benefit to the ship, such repairs, I think, would properly come 
under a general average. Therefore deducting a benefit, if any, 
which u still results 1 ’ to the ship from such repair, the rest may 
be placed to the account of general average.” 

§ Upon this decision it has been observed that repairs done to a 
vessel are always a benefit to her, and doubted whether, according 
to the ajbove distinction, any part of those repairs which in them- 
selves are* of the nature of a particular average could ever be con- 
strued into a general average ( v ) ; but the justice of this criticism 
cannot be admitted. It is to a lasting benefit that Lord Ellenbo - 
rough's exception applies, and Mr. Justice Bayley carefully dis- 
tinguishes between repairs, which are afterwards of no benefit to 
the ship, and those from which benefit still result to it, both ex- 
pressly confining the admission of repairs under general average, 
to such only as are temporary in their nature and necessary to the 
prosecution of the voyage. 

The case of Power v. Whitmore {w) which was determined 
shortly after the one last cited, was an action on a policy of assur- 
ance on goods in which the merchant sought to recover from the 
underwriters a sum of money, which he had been compelled by a 
Court in Portugal to pay by way of general average, and contri- 
bution to the expense incurred by a captain in wages, provisions, 
and repairs under the following circumstances. 

The ship sailed with the goods from London upon her voyage, 
encountered strong and adverse winds, and it was discovered, 
while still in sight of the English coast, that the bowsprit bitts 
had given way, occasioned by the heavy labouring of the ship 
then under her courses, beating to windward in a most heavy and 
dangerous sea. The master being apprehensive that the ship, if 
she continued in that situation, would be in great danger, judged 


(i>) Benecke, chap. 5, p. 197. 


(.*0 4 Maule St Selwyn, 141. 
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it prudent, after having consulted with his officers, to put into port, 
for the purpose of securing the bowsprit, and accordingly brought 
his ship to anchor in O^oes roads. All the damage was occa- 
sioned by the tempestuous winds and weather, and heavy seas, 
and the putting into Cowes Was a prudent and proper measure, 
necessary for the safety of ship and cargo. The question was, if 
the plaintiff could recover his contribution to the amount expended 
for wages and provisions during the stay at Cowes , for the pur- 
pose of repair, as general average. Lord EUenborough , said, 
M general average must lays it’s foundation in a sacrifice of part 
for the sake of the rest, but here was no sacrifice of any part by 
the master, but only* of his time and patience, and the damage 
incurred was by the violence of the wind and l weather. This is 
not like the case recently before the Court where the master was 
compelled to cut away his rigging in order to preserve the ship, 
and afterwards put into port to repair that which he sacrificed.” 

It seems to result from th£se decisions, that if a vessel goes 
into port in consequence of an injury which is itself the subject of 
general average, such repairs as are absolutely necessary to enable 
her to prosecute her voyage, and the necessary expenses of port 
charges, wages, and provisions during the stay, are to be consi- 
dered as general average ; but if the damage was incurred by the 
mere violence of the wind and weather, without sacrifice on the 
part of the owners for the benefit of all concerned, it falls, with 
the expenses consequent upon it, within the contract of the ship- 
owner, “ to keep his vessel tight, staunch, and strong,* 9 during the 
voyage for which she is hired. 

The modern laws of foreign countries differ so much upon this 
subject, and have, for the most part, deviated so widely from the 
principles established by these decisions, that reference to them 
will be found by the English lawyer to result rather in curious 
than useful investigation. In America , the rule is stated by Mr. 
J ustice Story (x) to be definitively settled in the principal commer- 
cial states, that whatever be the nature of the injury, whether 
arising from a voluntary sacrifice or a mere peril of the sea, the 
wages and provisions of the crew from the time of putting away 
for the port, the expense of loading and unloading, and every 
other expense necessarily incurred during the detention for the 
benefit of all concerned, are to come under general average. 


(*) Anyerican Edition, p. 350. 



442 Of General Average . [part iv. 

That learned judge says, that the reasoning of the American 
courts follows out the doctrine of Lord Ellenborough in the case 
of Plummer v. Wildman. But what fell from the judges in that 
case must be understood with reference to the circumstances of 
the claim before them, and does not seem to countenance the 
rule which the American courts, conforming, in this respect, 
to the practice and the positive constitutions of some foreign coun- 
tries, appear to have adopted. 

8. We have seen, in a former part of this work, that a master 
may, under certain circumstances, borrow money on the security of 
his ship, or of its cargo ; and that, if his vessel be disabled by 
the perils of the sea from carrying her cargo to its destination, 
he may, if he think proper, hire another vessel for that purpose. 
But, supposing him to be unable to raise money on bottomry, 
or by hypothecation of the cargo, that no other vessel can be 
obtained, and that his own is reduced to such a state as would 
not justify his incurring the cost of her repair, is he not at liberty 
to sell some part of the property entrusted to him, to enable him, 
by repairing his ship, to carry the remainder to its destination ? 
And if he do so for the benefit of the owners of the cargo, is not 
such sacrifice the proper subject of a general average ? Lord 
Stowett , in the case of the Gratitudine , has determined that it 
may, and his decision has met with general concurrence (x). § 

9. With respect also to the wages and maintenance of the crew 
during the detention of a ship by the orders of a sovereign power, 
contradictory opinions are to be found in the works of writers on 
this subject (y). Some authors have taken a distinction between 
the case of an embargo in the lading port, and the arrest and 
detention of a ship during the course of the voyage. The French 
Ordinance provides for the latter case, by declaring, that if the 
ship be hired by the month , the charges shall be reputed general 
average ; but if hired for the voyage , the owners alone shall bear 
them (s). The reason of this regulation is not easily discernible (a), 
and it is in express contradiction to the spirit of another* article of 
the same Ordinance on the subject ‘of freight (6). In the case of 


(dr) 3 Rob. Ad. Rep. 255. 403, num. 4. 

(y) Emerigon, tom. l,p. 631 ; Be&wes, (a) But see Pothier, Chart©- Parte, 
133. num. 85 ; Emerigon, tom. 1, p. 539. 

(*) Liv. 3, tit 7 5 Des A varies, art. (b) Liv. 3, tit. 3, Du Fret. art. 16. 

7 ; Code de Com. art. 400, num. 6, and 
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Da Costa v. Newnham (<?), Mr. J ustice Bullet , speaking of this 
expense of wages and provisions during the detention of a ship 
by embargo, says, “ the Court has said that these charges shall 
fall upon the owners only, and the freight must bear them.” And 
this case does not seem to fall within the principle of the Rhodian 
law, because here the delay does not proceed from the act of the 
master or persons belonging to the ship ; nor is it for the general 
benefit. 

A ship having met with tempestuous weather on her voyage 
from Hull to St. Petersburgh , was obliged to put into Copenhagen 
to unload and repair ; the expenses of which repair, as well as 
the Sound dues, were paid by the owner’s agent at Copenhagen . 
It being impossible to negotiate bills on England, for the purpose 
of re-paying to the agent the sums he had disbursed for the ship’s 
use, the agent caused the captain to be arrested, by process from 
the maritime court of justice at Copenhagen . In this situation, 
the captain, to procure his liberation and to prosecute his voyage , 
sold a portion of the cargo, the proprietor of which brought an 
action against another shipper for contribution. “ Had the ship,” 
said Lord Ellenborough , “ been seized for non-payment of the 
Sound dues, I should have thought that the sale of a part of the 
cargo to pay them, in the absence of all other means to raise 
money for that purpose, might have been the foundation of a 
claim for general average. But these dues had been paid by the 
ship’s agent, and the money so paid merely constituted a private 
debt due to him. I do not think that any part of the plaintiff’s 
goods was sacrificed for the safety of the ship and the residue of 
the cargo, in such a manner as to give them a right to a contri- 
bution from the other shippers of goods on board. Their proper 
remedy is against the owner of the ship” ( d ). 

10. For the additional expense of the wages and maintenance 
of the crew incurred while a ship has been waiting for convoy* 
general contribution has sometimes been claimed ; and three deci- 
sions of the different courts in Holland on this subject are related 
by Bynkershoek (e), which seem worthy of notice in this place. 


(c) 2 Term Rep. in K. B. p. 407. 
This was an action brought against the 
insurers of a ship, by the owner, who had 
offered to abandon to them, and had a 
right to insist upon doing so, but had re- 


luctantly consented to the repairs at their 
instance. 

(d) Dobson v. Wilson, 3 Carapb. 480. 

(e) Bynkershoek, Questioner Juris 
Privati, lib. 4, c. 25. 
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In the first case, the roaster of a general ship, which was armed, 
and had letters of marque, and was bound to several Italian ports, 
during a war between the Dutch and French, gave public notice 
of his intention to receive goods, and to sail for those ports with- 
out the company of other ships. Having received a cargo, he set 
sail under convoy of a ship of war destined for* Portsmouth, en- 
tered with her the harbour of that place, and there waited a whole 
year for another convoy, under which he sailed to Cadiz ; and 
there waited a second year for a third convoy, under which he 
sailed to Italy , and delivered his cargo there. Under these cir- 
cumstances, the master sued the merchants for general average, 
and obtained a decree in his favour, which was confirmed by one 
court of appeal, reversed by a second, and at last finally affirmed 
by the senate, of which the learned author was then a member ; 
against bis opinion, and against the general principles of law on 
this subject, and against the particular engagement made by the 
master on this occasion. This jddgmenl appears to have been 
disapproved of in Holland ; for, in another case, which happened 
soon afterwards, where five Dutch vessels coming from Surinam , 
and learning on their voyage that a war had broken out between 
the Dutch and French , put into Plymouth , and there waited for 
convoy ; which case also went through all the same tribunals, the 
senate decreed against the claim of contribution. A third case 
happened soon afterwards, in which the same four courts succes- 
sively decreed in favour of the claim (/). But of this the circum- 
stances were very different from the two former, and such as seem 
to warrant the judgments pronounced in it. It was the case of a 
ship freighted from Amsterdam to Cadiz , with a stipulation to 
sail with convoy either to that place or as far as Lisbon . The 
ship accordingly sailed under convoy of a man of war, in com- 
pany with several'Other vessels, and when she came near Lisbon , 
fell in with a fleet of privateers, by which some of the other vessels 
were captured, and the ship in question put into Lisbon , in obe- 
dience to a signal from the man of war, and there waited six 
months before she could safely proceed to Cadiz . In this case 


(/) For the sake of those who com- 
plain of delay in the administration of 
justice in this country, it may be proper 
to mention, that in the last of these three 
foreign cases, a period of nearly seven 


years elapsed between the first and the 
last sentence ; in the second, a period of 
nearly ten years, and in the first of almost 
sixteen years. 
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it is to be observed, that the master put into port to avoid an ex- 
traordinary and impending peril, and not merely as a matter of 
general caution to avoid the ordinary dangers always accompany- 
ing a state of warfare. And the expense thus incurred appears 
perfectly analogous to the cases of jettison, and to fall within the 
principle of the Rhodian law. For in this case, as the learned 
author observes, it is clear that there was a present and impend- 
ing peril ; and it is clear, also, that the voyage was delayed, not 
by any accident, but by design, in order to avoid the peril. 

11. The ordinance of the Hanse-Towns also mentions as an ob- 
ject of general average the expense of healing mariners wounded 
in the defence of the ship against the attack of pirates (g) : I have 
already mentioned the provisions made by the legislature of this 
country, for persons of this description (A). On the expense of 
repairing the injury done to a ship during a combat, foreign writers 
differ in opinion (i). In the Guidon , an injury done to the cargo 
by the shot of cannon is said \o be a charge upon the merchant 
only (J). In England , it has been decided that neither the 
damage to a ship, nor the ammunition*expended, nor the expense 
of healing sailors, woundejl in an action with an enemy, is an item 
of general average. The latter item, however, is made so by the 
Code de Commerce (A). 

12. By the law of most of the continental nations of Europe , 
the injury done by one ship to another, or to its cargo, without 
fault in the persons belonging to either ship, is to be equally 
borne by the owners of the two vessels (2) ; and this doctrine is 
advanced by many foreign writers ; it therefore becomes necessary 
to observe here, that by the law of England, , in the case of damage 
happening in this manner either to ship or cargo, by mere misfor- 
tune and without fault in any one, the proprietors of the ship or 
cargo injured must bear their own loss ( m ). I Jjave already men- 
tioned that such a misfortune is considered as a peril of the sea. 


(p) Art. 33. 

(A) Part 2, chap. 6, sect. I. 

(t) 2 Valin, 138; Pothier traits des 
Avaries, sect. 2, num. 144 and 154; 
Emerigon, tom. 1, p. 628. 

(j) Chap. 5, art, 4. 

(A) Taylor and Others v. Curtis, 2 
Harsh. 309, and 6 Taunt 308 ; Code de 
Com. art. 400, num. 3 

(0 Ordin. of Olerou, art. 14 of Wts- 


• 

buy, art. 23, 50, 37 and 70 ; French Or- 
din. liv. 3, tit. 7 ; Des Avaries, art. 11, 
and Valin thereon, and Bynkershoek, 
Quest. Jtsr. Priv. lib. 4, chap. 18, 19, 20 
and 21. But the law of France appears 
to have been altered in this respect by 
the Code de Com. art. 407. See ante, 
p. 201. 

(m) See the case of Boiler *. Fisher, 
ante, chap. 5, of this part, sect 2. 


446 Of General Average . [part iv. 

And in this respect, the law of England agrees with the Civil 
Law (n). # 

IS. Hitherto we have considered the losses, which are to be 
compensated by general contribution, as being the price of safety, 
but this is not to be understood of absolute and perfect safety, 
by arrival and delivery at the port of destination. If temporary 
safety be obtained by the loss ; if the ship survive the storm, or 
escape the enemy, and be afterwards cast away by another tem- 
pest, and goods be saved from the wreck, the clear value of the 
goods so saved must be contributory to the original loss, because 
without that loss, even this diminished value would have had no 
existence (o). 

The abandonment of goods on these occasions, although it be 
the act of man, is not considered to be so far voluntary as to divest 
the property of the merchant, and give a title to any person who 
may find ritad save them : but from such person the merchant may 
reclaim them on payment of salvage (p) : and if he is able to do 
so, their clear value is to be deducted from the contribution, or paid 
to the contributors. « 

It has been observed in a preceding part of this Treatise (< q ), 
that when an entire ship is taken to freight by a merchant, the 
master must not take on board the goods of other persons without 
his consent: from whence, I apprehend, it will follow that if 
goods so wrongfully shipped be afterwards cast overboard to 
lighten the vessel, the merchant freighter ought not to contribute 
to the loss. 

14. In the second place, let us consider the articles that are 
to contribute to make good these losses. And these are all mer- 
chandize conveyed in the ship for the purposes of traffic, whether 
belonging to merchants, to passengers, to the owner, or to the 
master, of whatever kind, and however small be their weight (r) in 
comparison to their value ($). For the contribution is made not 
on account of incumbrance to the ship, but of safety obtained. 


(») Dig- 9, 2, 29. 

(o) Dig. 14, 2, 4, 1 ; Vinnius in Pecki- 
uxn, p. 246, 250. 

(p) Dig. 14, 2, 2, 8, and 14, 2, 8. In 
Tucker v* Cappes, 2 Roll. Rep. 498. 
Mr. Justice Dodderidge said the proprie- 
tor of the goods may bring an action of 
trover against the finder. 

( q ) Ante. chap. 1 of this part. See 


Ordin. of Wisbuy, art. 46. 

(r) Dig. 14, 2, 2, 2 ; l Magens, p. 
62, 63 ; Emerigon, tom. 1, p. 639. 

(«) Lord Kaim admits this rule, but 
controverts its propriety, and contends that 
the contribution should be according to 
weight and not value. Principles of 
Equity, p. 116. I cannot think his ar- 
guments satisfactory. 
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Therefore, in this country, bullion and jewels contribute according 
to their full value (£)• 

For slaves, also, who were considered as a species of merchan- 
dize, their proprietors formerly contributed according to their 
value (u ) ; although this dreadful traffic had not extended so far 
as to authorize the casting of these unhappy persons into the sea, 
and making their loss an object of contribution (0). But as no 
estimation can be made of the value of the life of a freeman, neither 
passengers nor crew are to contribute for their personal safety (w). 
Neither in this country do the wearing apparel, jewels, or other 
things belonging to the persons of passengers, or crew, and taken 
on board for their private use, and not for traffic, contribute on 
these occasions (&). And Emerigon -informs us that the same 
practice prevails in France , although the Ordinance of that coun- 
try has not exempted these articles (y). Both the ship and the 
freight gained in the voyage are now every where contributory, 
although formerly, in some countries, contribution was made for 
the value of one only (2). But the owners do not contribute for 
the victuals or ammunition of the ship. In France , and many 
other of the continental states, contribution is made in some cases 
for the whole, in others for*a moiety only, of the value of the ship 
and of the gross freight. In this country the owners contribute 
according to the value of the ship at the end of the voyage, and 
the clear amount of the freight or earnings of the voyage, after 
deducting the wages of the crew and other expenses of the voy- 
age. And it was held that the freight should contribute in respect 
of a loss occurring on an outward voyage, in a case where a ship 
was chartered out and home, and the freight was payable accord- 
ing to the quantity of the homeward cargo, and upon the ship’s 
safe arrival. The question arose in an action brought by the 
shipowner on a policy of insurance on the ship for the outward 
voyage. The insurers jyere allowed to deduct*the amount of a 
general average on the freight. The ship had arrived in safety 


(0 1 Magens, p. 62, 63. 

<«) Dig. 14, 2, 2, 2. 

(t») Emerigon, tom. l,p. 610, 646. 
(») Dig. 14,2,2,2. 

(*) 1 Magens, p. 62, 63. But by the 
Civil Law, the rule was otherwise, Dig. 
14, 2, 2, 2, and a contrary rule is also laid 
down in the (Suidon, chap. 5, art. 26, 


upon whieh, however, Cleirac observes, 
that the ordinances of different states 
vary. 

(y) Tom. 1, p. 645, Ac. 

(z) See the authorities cited by Emeri- 
gon, tom. 1, p. 648, Ac., and Ordin. of 
Wisbuy, art. 40. It is still so by the 
Code de Com. art. 401. 
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in the Thames before the trial of the action (a). The mariners 
do not contribute for their wages, except in the single instance of 
the ransom of the ship (6). In this instance they are required to 
contribute in order to encourage resistance ; in other instances 
they are exempted from contribution, lest the apprehension of 
personal loss should restrain them from the execution of the mea- 
sures necessary to general safety ; and the peril and extraordinary 
hardships endured by them on these disastrous occasions well 
entitle them to an exemption from further distress. 

15. Lastly, as to the mode of contribution. By the civil law, 
the goods cast overboard were valued only at their invoice price 
or prime cost (c). A practice formerly prevailed in this country 
to adopt this valuation, jf the loss happened before half the voy- 
age was performed ; but, if it happened afterwards, then to value 
the gooiKs at the clear price which they would have fetched at the 
place of destination (d) ; and this practice still exists in many 
places abroad (e). But herp the last valuation is now adopted in 
all cases where the average ip adjusted after the ship’s arrival at 
the place of destination, and appeals best to agree with the nature 
of the subject (f ) ; for although, as between the proprietor and 
the insurer of goods," jthe prime cost is the only value, the contract 
of insurance" In that case being a contract of indemnity against 
loss, and not a contract for the security of gain, yet in this case 
equity requires that the person, whose loss has procured the arri- 
val of the ship at the place of destination, should be placed in the 
same situation with those whose property has arrived at that 
place ; which can only be done by considering his goods as having 
arrived there also. But if the /ship, in consequence of any mis- 
fortune, to be sustained by general average, be compelled to 
return to its lading port, and the average be immediately adjusted, 


(a) Williams t». London Insurance in the sentence “ si navis a piratis re- 
Company, 1 M. Sc S. 318. See also the dempta sit, Servius Ofilius, Labeo, oranes 
Progress, Barker, 1 Edwards, 210. The contribuere, dcbcre aiunt,” Dig. 14, 2, 
last point in the judgment of the Court, 2, 3. 

which relates to salvage on the freight (c) Dig. 14, 2, 2, 4. 

upon recapture. But see also some sen- (d) Malyne, p 113, and Molloy, book 

sible observations on the case.of Williams 2, chap. 6, sect. 6 ; Wellwood, tit. 21. 

9 , London Insurance Company, in Be- («) Emerigon, tom. 1, p. 654; Vin- 
necke, p. 315, &c. nius in Peckium, p. 220. 

(b) Emerigon, tom. l,p. 642 ; French (/) It is also the rule of the Ordin. 
Ordin. liv. 3, tit* 4; Des Loyers des of Wisbuy, art. 39. And of the Code de 
Matelots, art. 20, end Valin thereon, who Com. art. 402. 

gives this construction to the word omnes 
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in this case the goods only contribute according to the invoice 
price, for the price of sale is unknown. And with regard to the 
loss of masts, cables, and other furniture of the ship, as the new 
articles purchased will in general be of greater value than the 
articles lost, it is usual to compound the difference by deducting 
one-third from the price of the new articles. 

16. Supposing, therefore, a general average to be settled upon 
the ship’s arrival at the port of destination, according to the pria» 
ciples before advanced, it is necessary, in the first place, to take 
an account of the several losses, which are to be made good by 
contribution : in the second place, to take another account of the 
value of all the articles that are to contribute ; in which must be 
included the value of the goods, &c. thrown overboard, for other- 
wise the proprietors of those goods will receive their full value, 
and pay nothing towards the loss. But as this will be most easily 
understood by an example in figures, I propose the following case, 
wherein the reader will suppose that it became necessary in the 
Downs , to cut the cable of a ship destined for Hull ; that the ship 
afterwards struck upon the Goodwin , vflych compelled the master 
to cut away his mast, and # cast overboard part of the cargo, in 
which operation another part was injured; and that the ship, being 
cleared from the sands, was forced to take refuge in Ramsgate 
harbour, to avoid the further effects of the storm. 


Amount of Losses, 

Goods of A. cast overboard - £500 
Damage of the goods of B. by the I n 00 
jettison - - - - \ 

Freight of the goods cast over- ) 
board - \ 

Price of a new cable, anchor, and ) 
mast - - - - 300 V 

Deduct one-third - - 100) 

Expense of bringing the ship off) 
the sands - - . - J 

Pilotage and port-duties goipg*) 
into the harbour and out, ana ( 
commission to the agent who f 
made the disbursements - ) 
Expenses there ... 
Adjusting this average 
Postage ..... 


100 

200 

50 

100 

25 

4 

1 


Value of Articles to Contribute . 

Goods of A. cast overboard - £ 500 
Sound value of the goods of B.,) .qqq 
deducting freight and charges ) 
Goods of C. - - - 500 

Of D 2000 

Of E. 6000 

Value of the ship ... 2000 

Clear freight, deducting wages,) 
victuals, Ac. (g) - - - f 

Total of contributory value £11,800 


Total of losses £1180 


(g) A writer of great practical ex* from the freight, but from the original 
perience, is of opinion that the value of value of the ship. Stevens on Average, 
the provisions should be deducted not p. 62. 

G G 
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Then £11.800: £1180: £100: £10: 

That is, .each person will lose 10 'per cent, upon the value of 
his interest in the cargo, ship, or freight. 


Therefore A. loses 

- 

£ 50 

B. 

- 

100 

C. 

. 

50 

D. 

- 

200 

E. 

. 

500 

The Owners 

. 

280 


Total .£1180, which is the exact amount of the losses. 

Upon this calculation! the owners are to lose 280/. ; but they 
are to receive from the contribution 380/! to make good their dis- 
bursements! and 100/. more for the freight of the goods thrown 


overboard! or 480/. minus 280/. 

They therefore are actually to receive ....... £200 

A. is to contribute 50/., but has lost 500/.; therefore A. is to receive * - 450 

B. is to contribute 100/., but has lost 200/. ; therefore B. is to receive - 100 


Total to be actually received £750 
On the other hand, C., D., and E n have lost nothing. 

And are to pay as before, vis., ' 

Total to be actually paid £750 
which is exactly equal to the total to be actually received, and 
must be paid by and to each person in rateable proportion, to be 
ascertained by another calculation, wifti whidi it is unnecessary 
to trouble the reader. 

In the above estimate of losses, I have included the freight of 
the goods thrown overboard, which appears to be proper, as the 
freight of these goods is to be paid, and their supposed value is 
taken clear of freight as well as other charges, although this 
article is omitted in the example proposed by Pothier (A). But I 
find it charged in an adjustment of general average given by 
Magens (<). * 

Before quitting this part of the subject, it seems proper to 
notice a case analogous to general average. I allude to a case of 
salvage on capture and re-capture. The question arose between 
the owner and charterer of a ship. The ship was chartered for 
a voyage out and home, at a certain rate per ton per month, a 
certain sum being payable at the commencement of the voyage. 


C. £ 50 

D. - - 200 

E. - - 500 


(A) Trait e det A varies, num. 133. 


(i) 1 Magens, 280. 
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and another at the end of a year, and the residue at a certain 
time after she should be reported at the Custom-house iti London . 
The two first sums had been paid ; the owner sued the charterer 
for the residue. Salvage had been decreed on the ship and cargo ; 
the latter, and also the expense of obtaining restitution, had been 
paid out of the price of the goods ; and the charterer now claimed 
to set off those payments against the demand for the residue of 
the freight. The goods had been sold for a sum much less than 
the amount of the residue of the freight. Under these circum- 
stances, it was held that the charterer should not pay the salvage 
on the goods, but sliouid pay a proportion of the expenses of 
obtaining restitution. The grounds of the decision appear to have 
been, that the re-capture was no benefit to the charterer, inasmuch 
as it subjected him to the payment of the freight, and so was in 
effect beneficial to the owner only by enabling him to de/n&nd the 
freight ; and therefore he ought to pay the whole salvage, both 
on the goods and ship ; but the re-capture having enabled the 
owner to report the ship at the Custom-house, and thereby given 
him a right to the freight, whether the £©ods had been restored 
or no, the restitution of thewgoods was beneficial to the charterer, 
and therefore he ought to bear the expense of obtaining their 
restitution (j). 

17. By the Civil Law the master of the ship was required to 
take care to have the contribution settled, and to receive the sums 
to be contributed, and pay them over to the losers, and might sue 
and be sued for them, or might retain the goods for the sums to 
be contributed by their proprietors (k)„ The same power of re- 
taining the goods is given to the master by the French Ordinance, 
and even the further power of sale, Under the authority of a ma- 
gistrate, to the amount of the sums 1 6 be contributed ( l ). But 
Valin acquaints us, that this power is never in fact exercised in 
his country (m). Indeed, where contribution is to be made ac- 
cording to the price of the goods at the place of destination, the 
exercise of this power is incompatible with the mode of adjust- 
ment. In this country, which has no peculiar forum established 
for these matters, but in which the practice of insurance is very 


(f) Cox e. May, 4 M» & S. 152. 
What is here called the freight, is more 
properly the hire of the ship. See Paul 
*. Birch, ante, p. 219. • 

G 


(A) Dig. 14, 2, 2. See Well wood, 
tit. 21. 

(/) Liv. 3, tit. 8 ; Du Jet. art. 21. 

( m ) Tom. 2, p. 211. 

2 
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general, it is usual for the broker, who has procured the policy of 
insurance, tto draw up an adjustment of the average, which is com- 
monly paid in the first instance by the insurers without dispute. In 
case of dispute, the contribution may be recovered either by a suit 
in equity (n), or by an action at law(oj, instituted by each individual 
entitled to receive, against each party, that ought to pay, for the 
amount of his share. But a Court of Equity will not at the in- 
stance of the sufferer restrain the master from parting with the 
goods of the other merchants if he thinks fit to do so (p). And 
in the case of a general ship, where there are many consignees, 
it is usual for the master, before he delayers the goods, to take a 
bond from the different merchants for payment of their portions 
of the average when the same shall be adjusted (g). 

5 The consignee, if he be the owner of the goods, is of course 
chargeable, but not in respect of the mere receipt of them under a 
bill of lading, unless it be made an express condition in the bill of 
lading that he shall be so(r).§ 

It has been already observed, that in many foreign countries, 
some losses and expenses are held to be the subject of general 
average, which are not so held in the law of England , the deci- 
sions of our Courts being in general founded on a more strict 
conformity to the principle of the Rhodian law, and confining 
this general contribution to voluntary saerifices, or to matters in 
the nature thereof, or consequent thereupon. But where an 
average had been settled on a different principle in a foreign port, 
to which the ship was destined, and the merchant had in order to 
obtain his goods been obliged to contribute to expenses to which 
he would not have been contributory by the law of England , it 
being proved that the average was settled according to the law of 
the country, the merchant was not allowed to recover back from 
the master the .money so paid, although both the parties were 
British subjects, and the ship a British ship {$). It had been 
previously decided that the holder of a respondentia bond upon 


(n) Shepherd and Others v. Wright, 
Show. Pari. Cas. 18. 

(©) Maraham e. Dutrey, Select Cases 
of Evid. 58 ; Birkley and Others v. Prcs- 
grftre, 1 East, 220 ; Dobson and Others 
r. Wilson, 3 Campb. 480. 

(p) Hal let r. Bousftcld, 1 8 Yes. jun. ) 87. 
(9) So deposed by a gentleman wry 


conversant with this business in the case 
of Myer and Others c. Vander Deyl. 
Guildhall Sit. before Lord Ellenborough, 
Oh. J., Dec. 1803. See Form, in the 
Appendix. 

(r) Sc&ife r. Tobin, 8 B.& Ad. 523. 

(s) Simonds and Another r. White, 2 
BiC. 805. 
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goods in a Danish ship, who had contributed to general average, 
should recover the amount of his contribution from an English 
underwriter, on proof that such a security was contributory in 
Denmark , although it is not contributory in England (/) ; and 
also that the owner of goods should recover on an English policy, 
a contribution to an average settled at Pisa , contrary to the Eng- 
lish law, upon evidence that it had been usual for English under- 
writers to pay in similar cases («). These two decisions took 
place at nisi prius. On the other hand it had been decided by 
the Court of King's Bench, that a merchant who had paid a con- 
tribution to an average fettled in Portugal should not recover the 
amount on a policy of insurance in the usual form, it not being 
proved that the adjustment was made according to the known law 
and usage of the foreign country, otherwise than by a recital in 
the decree of the foreign tribunal by which the average had been 
settled, and which the Court did not deem to be sufficient evi- 
dence of that fact ( v ). 

“ This contract," said Lord Ellenborovgh , “ must be governed in 
point of construction by the law of Englgnd 9 where it was framed, 
couched as it is in the terms of an instrument in general and 
familiar use, and of known meaning in England , unless the par- 
ties are to be understood as having contracted on the foot of some 
other known general usage among merchants relative to the same 
subject, and shown to have obtained in the country where by the 
terms of the contract, the adventure is made to determine, and where 
a general average (if such should, under the events of the voyage, 
come to be claimed) would of course become dcmandable. Now 
without pronouncing what might have been the effect of a statement 
in this case, that it was the known and invariable usage amongst 
merchants at Lisbon , the port of discharge, to treat losses and 
expenses of the kind and description, which are specified in the 
case, as the subjects of* general average, we cannot but observe 
that the case contains no allegation of fact whatsoever on this 
head, but merely states a decree oPa Court at IAsbo w, which pro- 
ceeds upon the assumption of this supposed fact as it's foundation. 
Here the underwriters have a right to insist, as this defendant 
does insist, that the general average, to which alone their indem- 
nity is confined, is general average as it is understood in England , 

(t) Walpole r. Ewer, Park, 629. (v) Power r. Whitmore, 4 M. A S. 

(a) Newman r Cazalet, Id. 630 # 141. 
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where the contract of indemnity was formed, no other distinct 
and differept sense, and use of that term being proved in*evidence, 
to obtain in point of fact, and. to be generally adopted by usage in 
the country where the contract was to determine, viz. Lisbon; 
the general laws and practice supposed to authorise this demand 
of general average being only recited in the terms of another 
judgment against the assured, and not alleged or proved as a fact 
in this present case, and which recital in the judgment we are of 
opinion is not a competent medium of proof for this purpose." 

It has been suggested (w) that the authority of this case has 
been impaired by the decision of the Court of King’s Bench in the 
before cited case of Simonds v. White (x ) ; but that does not ap- 
pear from the report. Lord Tenterden, in that case, said : — 
“ The case of Power v. Whitmore cannot govern the present, for 
two reasons : first, because it arose between different parties, and 
on a different species of contract ; and, secondly, because in the 
opinion of the Court, the facts thefre stated did not show that the 
average had been adjusted according to the established law and 
usage of the country where the adjustment was made. If the 
goods belong entirely to ‘persons of the nation where the ship has 
arrived, they cannot, with any reason* complain of an adjustment 
made according to the authority of their own law. Then suppose 
the goods belong to persons of different nations, the adjustment 
must be made either according to some one, or it must be made 
in parts, according to as many different laws as there happen to 
be persons of different nations concerned in the adventure*. The 
latter mode would be attended with great confusion, perplexity, 
and inequality, even if it should be found practicable, which in 
many cases it will not be. In this case, also, therefore, the law 
of the country must prevail. The shipper of goods, by assenting 
to general average, must be understood to assent to its adjustment 
at the usual and proper place, and according to the usage and law 
of the place at which the adjustment is to be made. I am to be 
understood as speaking of a* case depending upon general rules 
and reason, and not upon a special or particular contract.” 


(«e) American edition, p, 360. 


(*) 2 B. & C. 806, 
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CHAPTER X. 

OF STOPPAGE IN TRANSITU* 

1. When goods have been shipped upon credit, and the con- 
signee has become a bankrupt, or failed, the law, in order to pre- 
vent the loss that would happen to the consignor by the delivery 
of them, allows him, in many cases, to countermand the delivery, 
and before, or at their arrival at the place of destination, to cause 
them to be delivered to himself, or to some other person for his use. 
This is usually called Stoppage in Transitu . 

‘ 2. This practice was first sanctioned and established in the 
Court of Chancery, by dismissing claims of the assignees of a 
bankrupt against a foreign merchant or his agent (a), and in one 
case by a decree in favour of a foreign merchant, plaintiff in that 
Court, the master having refused to deliver the goods either to 
him or to a trustee for the creditors of the consignee (6). Such a 
Court, however, will not, by injunction, prevent the sailing of a 
ship in order to enable a consignor to resume his goods, which 
might be highly inconvenient to other shippers and persons, but 
leave him to his remedy at law, if the goods be improperly con- 
verted (c) ; for this right of stopping in transitu has been fre- 
quently recognized and carried into effect by the courts of law. 
It is founded on principles of natural justice and equity. But the 
law of England vs in this respect more favourable^ the transfer of 
property, the great subject of commerce, and less attentive to the 
interest of the seller of goods, than the ancient civil law, or the 
modern law of many European nations, which is chiefly founded 
on the civil law ( d ). For the civil law did not in general consider 


(a) In the case of Wiseman v. Vande- 
put, 2 Vern. 203 ; Snee v. Prescott, I 
Atk. 245. 

(5) D'Agoila v Lambert, Amb.*399. 
It does not appear by the report of this 
rase who the defendant was. 


(c) Goodhart v. Lowe, 2 Jac. & W. 
349. 

(d) Emerigon, speaking of the assign- 
ment of a bill of lading, says, “ Mais ces 
sortes de cessions deferent au cessionnaire 
un simple droit ad rcm, qui lui donne 
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the transfer of property to be complete by sale and delivery alone, 
without payment or security for the price, unless the seller agreed 
to give a general credit to the buyer for it, but allowed the seller 
to reclaim the goods out of the possession of the buyer, as being 
still the seller’s own property (e). And by the general law of 
France , in the case of insolvency, M The seller, who has sold a 
thing, and still lies out of the money which he was to have for it, 
if he finds the thing that he sold in the hands of the buyer, may 
seize on it, and he is not obliged to share it with the other credi- 
tors of the buyer. And it would be the same thing, nay, and 
with much more reason, if the owner of the thing had given” (de- 
livered) " it to the debtor to sell for him” (/). Whereas, by the 
general law of England , when goods have been delivered in to 
the actual or constructive possession of the buyer , they cannot be 
reclaimed (g\ although, if found remaining unsold in the hands of 
an insolvent factor , they may be reclaimed, because a delivery to 
a factor does not of itself alter the" property. 

3. The law of England , however, will lend its aid to carry into 
effect the more enlarged v r«ile of equity, which exists in another 
country, upon a transaction taking place there, as appears by the 
following case s By the law of Russia , “ If, in case of unpaid 
debts or bankruptcies, any body has reason to suspect that the 
debtor or bankrupt has any thoughts of making the creditor lose. 


pouvoir de requ6rir la d61ivrance des 
effets indiqu6s, sans le mettre en posses- 
sion effective de la chose m&me. Ainsi, 
que jusqu* a ce que la tradition r6elle ait 
4&6 fait dans un temps utile au porteur du 
connoissement, il n'a qu’une action per- 
sonnelle, qui est subordonnee aux droits 
du tiers. Je crois done qu*une pareille 
cession ne sauroit nuire, ni au privilege 
du vendeur primitif, non pay£ du prix, ni 
au privilege du donneur a la grosse, ni 
aux droits de la masse des cr6anciers. 
Telles aont nos regies. Le connoisse- 
ment n’a jamais et6 consid£r£ parmi nous 
comme un papier negociable. Le trans- 
port du titre est une tradition feinte, qui 
s’lvanouit par la faillite on l’insolvabilitS 
notoire du cedant. 1 ’ — Emerigon, tom. 1, 
p. 319, quoted by Dr. Robinson in a note 
to the Constantia, 6 Rob. Ad. Rep. 325. 
See 8<.ct. 23 of this chapter. 

(e) Quod vendidi, non aliter fit accci- 


pienti;, quam si aut pretium nobis solutum 
sit, aut satis eo nomine datum, vel etiam 
fidem habuerimus emptori sine ulla satis- 
factione. Dig. 18, 1, 19. See also Id. 
eod. tit. 53, and Dig. 19, 1, 13, 8, and 
14,4,5,18. 

(/) Domat’s Civil Law, book 4, tit. 
5, sect. 2, art. 3. See also the notes of 
the same author on that article, and on 
book 3, ti{, 1, sect. 6, art. 3. Where it 
appears that by the custom of some parts 
of France, a person' who has sold goods, 
expecting to be paid immediately, may, 
if he is not paid, retake the goods even 
out of the possession of a subsequent pur- 
chaser. 

(g) In case of a sale of land, if the pur- 
chase-money is not paid, the Court of 
Chancery considers the purchaser as a 
trustee for the seller. Pollexfen v. Moore, 
3 Atk. 272, and see Blackburn a. Greg- 
aon, Brown's Rep. in Chancery, 420. 
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and therefore loadeth on board of ship or vessel goods or cargo ; 
in such a case the creditor is to give notice in town (A) to the 
head Judge of the Court (in districts to the Chief), th*at the ship 
or vessel, or goods, or the whole cargo, should be retained time 
enough until the full payment is made to whom due.” “ In con- 
sequence whereof, and by virtue of that law, if the seller or shipper, 
in case of bankruptcies, can identify that the merchandize be- 
longing to him is in Russia in ships, warehouses, or wherever 
they may.be, in such a case the goods must be given back to the 
sellers or shippers, being their property , and cannot be brought 
in concurs” (i) ; that is, into the general mass of the buyer’s effects 
to be distributed among his creditors. Messrs. BohtUngk § Co. 
of St. Petersburgh , in pursuance of directions from one Crane 9 of 
London , and as factors for him, shipped a cargo of Russian com- 
modities at St. Petersburgh , on board a ship chartered by Crane 9 
and sent invoices thereof, and a bill of lading of part to him ; but 
learning before the ship’s departure that some bills, drawn by them 
on him in consequence of a previous transaction, were unpaid, 
they procured from the master of the i&ssel bills of lading to their 
own order , and sent them to a friend in London^ and informed 
Crane that he might have* the bills of lading upon giving security 
to their friend for payment of the bills of exchange to be drawn 
for the amount of the goods, otherwise their friend would sell the 
goods on Cranes account, and apply the proceeds in discharge of 
the bills of exchange. Crane , in fact, had committed an act of 
bankruptcy before any of the goods were shipped. On the arri- 
val of the ship in London , his assignees demanded the goods of the 
master, and offered to pay the freight, &c. ; but the master deli- 
vered them to the friend of BohtUngk 8f Co. on their account, in 
conformity to their indorsement of the bills of lading. Where- 
upon the assignees of Crane brought an action against the master : 
and the Court held, th^t the law of Russia in \his case ought to 
prevail, although BohtUngk $ Co. had not actually taken the 
goods out of the ship, or instituted legal process for the recovery 
of them ; considering the master’s signature of bills of lading to 
their order to be equivalent to a stopping in transitu or re-delivery 


(A) Quaere, whether this should not be Russia, published 25th June, 1781, sect. 
“ towns M or u a town ?’* 138. 

(t) Mercantile Navigation Laws of 
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to them, and to have rendered it unnecessary for them to have 
recourse to the compulsory process of the law (A). 

In this case recourse was had to the law of Russia to sustain 
the right of the consignor, because the ship was understood to 
have been chartered by the consignee, and it was then supposed 
that the right of stopping in transitu did not apply to the case of 
goods shipped on board a vessel of that description. In another 
case, however, that arose out of the same transaction, wherein it 
appeared that the contract was not made in terms of letting and 
hiring, but contained only that the ship should proceed to Peters - 
burgh , and there load from the factors of Crane a complete cargo, 
it was held that the shippers might stop the goods by the law of 
England , without the aid of the Russian law (Z). 

4 . But to return to the law of England . Let us consider. 
First, In what cases generally goods may be stopped in transitu . 
Secondly* Under what circumstances goods are deemed to be 
in transitu , and what not ; and. Lastly, By what acts the right 
of the consignor may be taken away, before the end of the transit. 

First. It should be observed, that the act of stopping in tran- 
situ is an adverse act oh the part of the consignor against the 
consignee. If a consignee, after an acf of bankruptcy, deliver up 
the bills of lading to another person, upon his undertaking to 
apply the proceeds of the goods inf discharge of bills of exchange 
drawn for the price, and he accordingly receive the goods, he 
cannot retain them against the assignees of the bankrupt, although 
the original consignor afterwards approve of the arrangement ; and 
it seems that the law would be the same, even if the person with whom 
such an arrangement should be made were at the time an agent 
of the consignor (m). But if the delivery of goods be counter- 
manded by the consignor , the goods having been consigned upon 
credit, and the consignee having failed or become bankrupt , it is 
the duty of the nfester to obey the countermand, and deliver the 
goods, not to the consignee, but to the order of the consignor. 
Such countermand and substitution of a new consignee are most 
easily effected, if the bill of lading is originally made for delivery 
to the order of the consignor, because in that case the consignor 


(&) Inglis and Others v. Usherwood, 1 (ro) Siffkin and Another ?». Wray, 6 
East, 515. East, 371. See Bartram v. Farebrother, 

(0 Bohtlingk v. Inglis, 3 East, 381. 4 Bing. 579. 
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may, if he has reason to suspect the failure, or is afterwards 
apprized of it, send another part of a bill of lading to a corres- 
pondent at the port of destination, indorsed in blank, or for deli- 
very to him. But the countermand may also be made, in the 
event before mentioned, if the consignee is originally named in 
the body of the bill of lading ( n ) ; for the right of stopping 
in transitu does not depend upon a supposition that the pro- 
perty has not passed from the consignor ; but, on the contrary, 
is founded on an admission that the property has become vested 
in some other person. No question can ever be made upon the 
right of a man to seize his own goods ; but the question in cases 
of stoppage in transitu generally is, whether, under the circum- 
stances, the consignor may devest the property ^rhich has passed 
to another, and revest it again in himself (a). 

§ In the case of Hodgson v. Loy , it was decided that stoppage 
in transitu did not devest the property of the vendee, *rid there- 
fore that a consignor might exercise that right, although part of 
the price of the goods shipped had been paid by the consignee (p). 
Lord Kenyon in that case said, it was # an equitable lien adopted 
for the purposes of substantial justice. * The common law right 
of lien enables the vendot to detain goods before he has relin- 
quished possession of them ; and this right of stoppage enables 
him to resume them before the vendee has acquired possession, 
and to retain them until the price be paid or tendered (y). “ The 
vendor’s right,” said Mr. Justice 1 Bay ley, delivering the judgment 
of the Court of King’s Bench, “ is not a mere lien which he will 
forfeit if he parts with the possession, but grows out of his original 
ownership and dominion. If goods are sold on credit, and 
nothing is agreed on as to the time of delivering them, the vendee 
is immediately entitled to the possession, and the right of posses- 
sion and the right of property vest at once in him. But his right 
of possession is not absolute: it is liable to be defeated if he 
becomes insolvent before he obtains possession. If the seller has 
despatched the goods to the buyer, and insolvency occur, he has 
a right, in virtue of his original ownership, to stop them in 
transitu. Why ? Because the property is vested in the buyer, so 


(n) The Assignees of Burghall v. ( p) Hodgson v. hoy, 7 Term Rep. 

Howard, 1 Hen. Bla. 365, note a. 445. 

(o) See' Mr. Justice Buller’s opinion (7) Kent's Commercial and Maritime 
in Lickbarrow r. Mason, 6 East, 27, 28. Law, p. 470. 
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as to subject him to the risk of any accident ; but he has not an 
indefeasible right to the possession. His insolvency, without pay- 
ment of the price, defeats that right. The buyer, or those who 
stand in his place, may still obtain the right of possession if they 
will pay or tender the price, or they may still act on their right 
of property if any thing unwarrantable is done to that right. If, 
for instance, the original vendor sell when he ought not, they may 
bring a special action against him for the damage they sustain by 
such wrongful sale, and recover damages to the extent of that 
injury” (r). 

From this it would appear that the exercise of this right does 
not proceed upon the ground of rescinding the contract, but 
assumes its existence and continuance ; and as a consequence of 
that principle, it has been held, that after stopping the goods in 
transitu , the vendor may sue for and recover the price of them, 
provided he be ready to deliver them on payment (s). Yet, in 
more recent cases, the question, whether the effect of stoppage in 
transitu be to rescind the contract, or merely to revest the lien of 
the vendor, was considered to be still unsettled (t). It has been 
held, that the vendor majr re-sell the goods, if they be not duly 
paid for by the purchaser («). § 

5. A person abroad, who, in pursuance of orders sent by a 
merchant of this country, purchases goods on his own credit of 
others, whose names are unknown to the merchant, and who 
charges the merchant a commission on the price, and consigns 
them to him, is a consignor within the meaning of this rule : in 
reality, he is the vendor, and the consignee the vendee (t>). So, 
also, is a person who sends goods to be sold on the joint account 
of himself and the consignee ( w ). Even an alien enemy who had 
shipped a cargo to a British merchant under a British license 
has been allowed to stop the goods by his agent on their arrival 
in England; the ‘license being held to give legality to all the 
consequences of the sale (#). But a person who becomes surety 


(r) Bloxam *. Sanders, 4 B. & C. 948. 
(a) Kymere. Suwercrop, 1 Campb. 109. 
(t) See the observations of Lord Ten- 
terden in Clay v. Harrison, 10 B. & C. 
99 $ Stephens v. Wilkinson, 2 B. & Adol. 
223 ; Edwards v. Brewer, 2 M. & W. 
375, and see what fell from Mr. Baron 
Parke in that ease, and also in the case 


of James v. Griffin, 2 M. & W. 623. 

(ti) Layford v. Tyler, Salk. 113. 

(o) Fiese and Another v, Wray, 3 
East, 93. 

(to) Newsom and Another v. Thornton 
and Another, 6 East, 17. 

( x ) Fenton and Another v. Pearson 
and Another, 15 East, 419. 
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for the consignee, by accepting bills drawn for the price of goods 
by the vendor, is not a consignor within this rule, although the 
bills be sent through his hands to the consignee ( y ). 

6. If the consignor indorse and transmit the bill of lading, in 
pursuance of an agreement, and in trust to indemnify against 
acceptances, or the like, he cannot countermand the delivery, and 
take back the goods, while the trust and object of the consign- 
ment remain unsatisfied ; nor must the master re-deliver them to 
him (s). So, if goods be sent by order of the consignee, on his 
account and at his risk, and the consignor draw bills of exchange 
upon him for the price, and indorse and transmit the bill of lading, 
the consignor cannot take possession of the goods at the place of 
destination, and insist upon immediate payment as the condition 
of delivering them, the consignee being willing to accept the bills, 
and not having failed in his circumstances (a). 

This subject has received much illustration from* a judg- 
ment delivered by the learned # judge of the Court of Admiralty, 
whose opinion coincides entirely with what has been here ad- 
vanced. A ship having been taken op a voyage from Cette to 
Copenhagen , some brandy found on board was claimed in the 
Court of Prize, on behalf oT a Mr. Kye, of the latter place. The 
consignor, I apprehend, was an enemy, and Kye a neutral. The 
question was, whether the brandy was the property of Kye t The 
documents were not all before the Court in the first instance ; but 
the material facts appear to have stood thus : — The consignor at 
Cette had received orders from Kye to send him a quantity of 
brandy, for which he was to draw on a Mr. Reinke ; and the 
letter of orders expressed a wish that the brandy should not be 
shipped before April. The brandy was, in fact, shipped in Ja- 
nuary or February , and bills drawn on Reinke about that time. 
By the bill of lading, the brandy was expressed to be shipped on 
the account and risk of Kye, and to be delivered to him. Before 
the ship’s departure, the consignor appears to have received some 
information, from which he inferred that Kye had stopped pay- 
ment ; and he took the master of the ship before a magistrate, 
and there caused the following indorsement to be made on the 


(y) Siffkin and Another v. Wray. 6 Bos. & Pull. 563 ; and see other cases. 

East, 371.. ante, p.289. 

(z) Haille v. Smith and Another, 1 (a) Walley v. Montgomery, 3 East, 

585. 
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bill of lading : u That whereas the master cannot deny that he 
has received one hundred hogsheads of brandy for Mr. Ham 
Kye ; but as the interest of the shipper demands that they should 
not be delivered to Mr. H . Kye, the master is prohibited from 
delivering them to him ; but he is directed to deliver them to 
Mr. Ryberg A letter was probably written about the same 
time to Ryberg , desiring him to take possession of the brandy ; a 
letter was afterwards written to the same person, revoking such 
order, and saying that Kye had ordered the drafts to be accepted, 
and that the intelligence on which the consignor had acted was 
erroneous, for not Kye, but a Mr. Kuhl, had stopped payment. 
In fact, Reinke did not at first accept the drafts for want of orders 
from Kye , which seems to have been owing to the shipment hav- 
ing been made earlier than Kye expected. The following obser- 
vations, which form a part of the very learned judgment delivered 
on this occasion, are extremely apposite to the subject of the pre- 
sent chapter. “ The revocation ih this transaction was not ex- 
plained, but was expressed in absolute terms ; and I am clearly 
of opinion, that if Mr. Kye* had been an insolvent person, it would 
have amounted to a complete and effective revendication of the 
goods. But if the person to whom they are consigned is not 
insolvent ; if, from misinformation, or from excess of caution, the 
vendor has exercised his privilege prematurely, he has assumed a 
right that did not belong to him, and the consignee will be en- 
titled to the delivery of the goods, with an indemnification for the 
expenses that may have been incurred. In the law of England % 
as far as I can recollect it, and in all books into which 1 have 
looked, it is not an unlimited power that is vested in the con- 
signor, to vary the consignment at his pleasure in all cases what- 
ever. It is a privilege allowed to the seller, for the particular 
purpose of protecting him against the insolvency of the consignee. 
Certainly it is no! necessary that the person should be actually 
insolvent at the time. If the insolvency happens before the arri- 
val, it would be sufficient, I conceive, to justify what has been 
done, and to entitle the shipper to the benefit of his own provi- 
sional caution. But if the person is not insolvent, the ground is 
not laid, on which alone such a privilege is founded. Then, if 
Mr. Kye has proved insolvent, the shipper will have exercised 
his privilege ; but if he is not insolvent, and has actually provided 
Tor the payment of the goods, he will be entitled to the delivery, 
unless it can be shewn that the right pf the shipper extends far- 
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ther than I have stated it, and that it amounts to an unlimited 
right to vary the consignment at pleasure. Where goods are 
shipped without orders, such a right exists. The seller, if he 
may be so described, retains an absolute power over them, for 
there is no purchase. But when orders have been received and 
executed, and delivery has been made to the master of the ship, 
and bills of lading signed, the seller is functus ofJitio> except in 
the peculiar case in which he is again reinstated by the privileges 
of the vendeur primitif. That will make it a matter of funda- 
mental importance, that the letters containing the original order 
should be produced. The mercantile law I take to be clear and 
distinct, that the seller has not a right to vary the consignment, 
except in the case above stated. The mischief and inconvenience 
that would ensue on a contrary supposition are extreme. The 
goods might be put on board, and might lie at the risk of the con- 
signee for two or three months ; and if the consignor could come, 
and resume them at pleasure, ft would place the consignee in a 
situation of great disadvantage, that he should be exposed to the 
risk during such a length of time, for gn object which might be 
eventually defeated at any moment, by the capricious or interested 
change of intention in the fireast of the consignor. It would be 
to expose the consignee altogether to the mercy of the seller.'* 

The learned judge then proceeds to quote three cases from 
Emerigon (6), in each of which a French Court had ordered goods 
to be delivered to the original consignee, notwithstanding a change 
of destination by the consignor ; and then adds, “ These cases I 
consider to be a clear exposition of the law, that persons having 
accepted orders, and made the consignment, have not a right to 
vary that consignment, except in the sole case of insolvency • The 
alteration may be made provisionally, without actual insolvency ; 
but if the insolvency does not take place, the act which has been 
done is a mere nullity and the seller has exercised a power to 
which the law does not ascribe any legal effect.” In the result, the 
goods were restored to Kye (c). 

7. This right of stopping goods in transitu does not belong to 
a person who had only a lien upon them without a property in 
them. And therefore if a fuller or dyer, who has fulled or dyed 
cloths, and who is not obliged to part with the possession of them 

(b) . The 4earned judge remarked, that French consignment, 
he thought the law of France very im- (c) The Constant ia, Henrickson, 6 
portant to the case before him, bejpg a Rob. Ad. Rep. 321. 
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until the price of fulling or dyeing them is paid, put them on board 
a ship for delivery to his employer in pursuance of his orders* and 
the employer fail, the fuller or dyer cannot countermand the deli- 
very* because his lien and right to retain the cloths ceased* as 
soon as he parted with the possession of them (d). . 

8. A consignor may exercise this right* although, a part of the 

price of the goods has been paid by the consignee (e) * or a bill 
of exchange has been accepted by him for the whole* and indorsed 
over to a third person (f). And an usage for land-carriers to re- 
tain goods as a security for the general balance of account due 
from the consignee* will not prevent the consignor from re-claim- 
ing them out of their hands* upon paying the price of the carriage 
of the particular goods only (g). Nor will a similar usage* when 
the carriage is to be paid by the consignor* authorize the carrier 
to detain goods from the consignee who has paid the price of 
them (Ji). • And the vendor’s right cannot be defeated by a claim 
against the vendee* as by process* of attachment at the suit of a 
creditor (i) # or on account of a general lien by the agent of the 
consignee (J). c 

9. Secondly* Goods arfe deemed to be in transitu not only while 
they remain in the possession of the carrier, whether by water ( k ) 
or land (Z), and although such carrier may have been named and 
appointed by the consignee ; but also when they are in any place 
of deposit connected with the transmission and delivery of them* 
and until they arrive at the actual or constructive possession of 
the consignee at the place named by the buyer to the seller as 
their destination (m). ,But if the consignee* before the goods 
reach their ultimate destination* does any act which is equivalent 
to taking actual possession of them* the transitus is at an end ( n ). 


(d) Sweet and Another t>. Pym, 1 
East* 4 ; Nicholls v. Ifewrie, 2 B. N. C, 
63, 

(e) Hodgson v. Loy, 7 Term Rep. in 
K. B. 440. 

(/) JFiese and Another v. Wray, 3 
East* 93 ; Edwards v* JBreWer, 2 M. & 
W. 376. 

(m) Oppenheim and Another v, Rus- 
sel, 3 Bos. Ap Pall* 42. 

(A) Butler v. Woolcot, 2 Bos. & Pull. 
N. R. 64. 

* (0 Sadgi *. Go ss, 1 Campb. 282. 

(/) BlbSollfe. Lefevre; 2 B. N. C. 83. 


(A) Stokes La Riviere, tried before 
Lord Mansfield at Guildhall, cited 3 
Term Rep. 466. 

(0 Hunter and Another v. Beale, tried 
before Lord Mansfield at Guildhall, 3 
Term Rep. 466. 

Cm) Rowe v. Pickford, 8 Taunt 83 5 
Leeds v. Wright, 2 Bos. & Pull. 320 ; 
Dixon v. Baldwin, 5 East, I$As Coates 
e. Railton, 6 B. & C. 422. 

(») Foster e. Frampton 6 B. 4c C. 
107 ; Allen s. Gripp, 2 Tyrw. ^17; James 
v. Griffin, 2 M. & W. 623 ; Tucker v. 
Humphrey, 4 Bing. 6 16. 
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1 0. If goods are sent by sea to a certain port to be forwarded from 
thence by land, to the residence of the consignee, ancl upon the 
ship’s arrival at the port, are delivered to a wharfinger, who re- 
ceives them on the part of the consignee to be forwarded to him 
accordingly, they are subject to this right of the consignor in the 
hands of the wharfinger (o), and the . law is the same in case of 
delivery, to a packer* appointed by the buyer (jt>), unless the ware- 
house of the packer be used by the buyer as his own, and be the 
place of the ultimate destination of the goods ( q ). 

§ In all these cases, the question is, whether the warehouseman 
or wharfinger be the agent of the vendee to receive the goods, or 
his agent to forward them (r). And the transitus is not deter- 
mined, unless possession be taken by the consignee as owner ; he 
may receive the goods into the warehouse of his agent, for a 
limited purpose, as for the benefit of the consignor to # restore 
them to him, and the intention with which he so receives them, is 
a question of fact (s). Thus, where it appeared that the goods 
were landed at the warehouse of a wharfinger, which the con- 
signee used as his own for the purpose of stowing such goods, 
and that though landed with his permission, he did not intend to 
take possession of them ad owner, it was held by the Court of 
Exchequer, that the transitus was not determined. A majority 
of the learned judges were of opinion, that evidence of such inten- 
tion was admissible, though it had not been communicated to the 
wharfinger, but on this point, Lord Abinger dissented, thinking a 
declaration to the wharfinger or the vendee, of the intention with 
which the consignee received the goods, necessary to prevent the 
termination of the transit (tf). § 

1 1 . As I have before observed, the master of a ship chartered wholly 
by the consignee, is now held to be a carrier, in whose hands goods 
may be stopped («). But where a ship had been hired by the con- 
signee for a term ofyears 4 and Was fitted out, victualled and manned 
by him, and goods were put on board thereof, to be sent by him on 
a mercantile adventure, for which he had bought them ; it was 


(o) Mills and Another v. Ball, 2 Bos. (r) Per Baron Parke in James v, 
& Pull. 457. Griffin, 1 Mees. & Weis. 20. 

00 Hunt and Others v. Ward, 3 Tprm - («) Id. See the judgments of Lord 
Hep. 467. Abinger and Mr. Baron Parke. 

tv) Scotland Others v. Pettit, 3 Bos. (f) James v. Griffin, 2 M. & W. 6£3. 

& Pull. 469; Tucker r. Humphrey, 4 (a) Bohtlingk v. Inglis, 3 East, 38J, 

Bing. 516. 


H H 
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held that the consignor could not stop them ; the consignee being 
in that case the owner of the ship pro tempore , and the delivery 
of the goods on board thereof being equivalent to a delivery into 
a warehouse belonging to him, and the transit being in effect a 
transit from and not to him ( v ). 

12. In a case of goods sent by a waggon, which arrived at the 
inn in London , where the waggon usually put up, and were there 
attached by a creditor of the vendee, according to the custom of 
London , and which in that situation were claimed by his assignee, 
he having become bankrupt, and marked by the assignee, it was 
held that the vendor could not afterwards countermand the deli- 
very : the goods being deemed to have arrived at the end of their 
destined journey ; and the assignee to have done that, which was 
equivalent to taking actual possession ; the removal of the goods 
being impracticable on account of the attachment ( w ). The ques- 
tion arose between the vendor and the assignee, who after a claim 
made by the vendor obtained possession of the goods, the attach- 
ment being taken off. An attachment of this sort laid upon 
goods in the hands of a c wharfinger does not defeat the right of 
the consignor (x). c 

A delivery of goods to an agent of the buyer residing at a sea- 
port, with whom they are to remain until the buyer sends orders 
for shipping them to a foreign country, is in effect a delivery to 
the buyer (y). So if a buyer having no warehouse of his own, 
be in the habit of leaving goods at the waggon office, until he 
gives orders for their shipment or removal, the transit ends upon 
their arrival at the waggon office («). In each of these cases, as 
between the buyer and the seller, the goods have arrived at the 
end of their journey. The subsequent shipment would be the 
commencement of a new journey under the direction of the buyer. 

IS. Where a ship, which ought to have performed quarantine, 
came into port "without doing so, and the assignees of the con- 

( 0 ) Fooler and Another v. McTag- (y) Dixon and Others o. Baldwin, 5 
gart and Others, tried before Mr. Justice East, 175. See also Leeds and Another 
Grose at Bristol, and cited 7 Term Rep. v. Wright, 3 Bos. Sc PuU. 320, and .Coates 
442, and in the case mentioned in the v. Railton, 6 B. & C. 422. 
text. (*) Rowe and Another Assignees e. 

( w ) £llls v. Hunt, 3 Term Rep. in Pickford and Another, 1 Moore, 526, 
K. B. 464. and 8 Taunt. 83. See Tucker v. Hum* 

(«) Smith and Another v. Goss, 1 phrey, 4 Bing. 516. 

Campb. 282. 
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signee, who had received the bill of lading, but had become bank- 
rupt, went on board immediately 2 and claimed the goods, and 
opened some of the chests, and put a person on board to keep 
possession, and the ship being on the same day ordered out of 
port to perform quarantine, an agent of the consignor, having 
received another bill of lading, claimed the goods of the master 
during the performance of quarantine : It was held by Lord Ken- 
yon, at the trial of an action brought by the consignor against the 
assignees, who afterwards obtained possesion of the goods, that 
the right of the consignor to stop the goods in transitu existed 
when the claim was made on his behalf, because the voyage was 
not at an end until the performance of the quarantine, and the 
consignee had no power to devest the right of stopping in transitu, 
by taking possession before the conclusion of the voyage. The 
plaintiff obtained a verdict, and the opinion of his Lordship was 
afterwards sanctioned by the Court of King’s Bench on an appli- 
cation for a new trial. The doctrine of this case is in exact con- 
formity to the tenor of a bill of lading, by which the master always 
engages to deliver the goods at the plac^qf destination, and which 
therefore gives no authority to the consignee to demand them 
before their arrival at that place (a). 

By an act of Parliament made for securing the duties pay- 
able upon the importation of wine, the proprietor, importer, or 
consignee, was required, within twenty days after the ship had 
been entered at the Custom-house, to make an entry of the wine, 
pay the duties, and land the wine ; upon failure, the wine was to 
be conveyed to the King’s warehouse, and if the duties were not 
paid within three months, to be publicly sold, to defray the duties 
and expenses, and the overplus (if any) to be paid to the pro- 
prietor or other person authorized to receive the same (6). This 
statute gave occasion to a question upon the subject now under 
consideration. A quantity of wine arrived here consigned to 
Leyland $ Cragg , by whom it was ordered, and who had accepted 
a bill drawh upon them for the amount. They did not enter, or 
pay the duties for it within twenty days, but before the expiration 
of that period became bankrupts, and the bill accepted by them 


(®) Holst a. Pownal, 1 Egp. 242* But tions of Mr. Baron Parke in James v* 
see Wright a. Lawes, 4 Esp. 82 ; Mills Griffin, 2 M. & W. 633, on the case of 
v. Ball, 2 BC & P. 461 ; Oppenheim a. Holst e. Pownal. 

Russell, 3 B. & P. 54 ; Foster a. Framp- (b) 26 Geo. 3, c. 59, s. 4. 
ton, 6 B. 6c C. 107, and see the obseAra- 

H H 2 
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was not paid. The wine was conveyed to the King’s warehouse 
according* to the statute. The assignees of Leyland Sf Cragg first, 
and after them an agent of the consignor, claimed the wine of the 
officers of revenue within the three months. The wine, however, 
was not delivered to either party, but was publicly sold at the ex- 
piration of the three months, and the assignees of Leyland % 
Cragg brought an action against the broker for the overplus 
price. The question in the cause therefore was, whether the 
claim made by the agent of the consignor was a legal stoppage of 
the goods in transitu , before they had come to the possession of 
the consignee ; and Lord Kenyon , before whom the cause was 
tried, held it to be so, and the plaintiffs failed in their suit (c). 
This doctrine was recognized and adopted by Lord Ellenborough 
in a subsequent case relating to wine sent to the King’s ware- 
house tinder this statute#' which will be more fully stated for an- 
other purpose in a subsequent part of this chapter. 

In these last cases the claim was made before the time arrived 
at which the consignee had a right to take actual possession. In 
the case of the goods bijotight by the waggon to the inn, that time 
was arrived: the exercise of the right was alone prevented by an 
extrinsic circumstance wholly unconnected with the conveyance 
or delivery of the goods. 

15. Where the master had begun to unload, and had actually deli- 
vered part of a cargo of grain, a bill of exchange having been 
drawn and accepted for the whole, it was determined that the 
consignor’s right to countermand was wholly at an end, and could 
not be exercised over the residue of the cargo (d). The delivery 
of part of the goods sold under one entire contract to the pur- 
chaser, without any intention on the part of the seller to retain 
the rest, is deemed a delivery of the whole (e), but this rule is 
confined to casfs where the delivery of part is intended to be a 
delivery of the whole (/). The complete delivery of part of one 
entire cargo to the consignee, determines the transitus of the 
whole, but the delivery by a* carrier is not complete, while he re- 
tains his lien for the freight, and therefore, where a carrier having 


(c) Northey and Another v. Field, 2 69 ; Hanson t>. Meyer, 6 East, 614. 

Esp. N. P. C. 613. (/) Simmons v. Swift, 5 B. & C.857; 

(rf) Slnby v. Heyward, 2 Hen. Black. Bunney v. Points, 4 B. & Ad. 668 ; 
604. Dixon v. Yates, 5 B. & Ad. 313. 

(e) Hammond v. Atideron, 1 N. R. 
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landed a part on a wharf of the consignee, resumed it, and took the 
whole to his own premises, in order to secure his ompi demand 
for freight and carriage, this was held not to be such a delivery 
as put an end to the right of the consignor, (g). And where the 
master had actually delivered the goods to the person by whom 
they were ordered, and at whose risk they were to be imported, 
it was held that the consignor could not reclaim them, although 
the bill of lading was for delivery to the consignor, and was unin- 
dorsed, and the bill of exchange drawn for the price had been 
dishonoured ( h ). In this last case the propriety of the delivery 
as between the consignor and the master seems doubtful. If 
goods are delivered to a vendee at a wharf, and shipped there in 
his name with the assent of the vendor, no subsequent stoppage 
can take place (i). But if a carrier after notice from the vendor 
to stop goods, does by mistake deliver them to the vendee, the 
right of the vendor will not be taken away, even though, owing 
to the vendee’s having become bankrupt, the goods may have 
passed into the hands of his assignees (/)• 

It sometimes happens that goods intended for exportation are 
sold under a contract to deliver them on board a vessel named by 
the buyer. In such a case the seller may retain his property in 
the goods by taking a receipt for them from the person in charge 
of the ship, so long as he keeps this receipt in his own hands, the 
shipment not being under such circumstances a complete delivery 
to the buyer (A). He will also retain his right to the goods, at 
least as against the master of the ship, if he demand a receipt in 
his own name at the time of the shipment, although the receipt be 
not delivered, and the master afterwards sign and deliver a bill of 
lading to the buyer, who becomes insolvent before the departure 
of the ship (Z). 

Goods are frequently sold upon credit while they remain 
in the custody of a warehouseman, who is to deliver them to the 
buyer, upon receiving an order for that purpose from the seller. 
In such eases the custody of ttie Warehouseman has been somc- 


(g) Crawshay v . Eades, 1 B, & C, 
181. 

(h) Coze and Others v. Harden and 
Others, 4 East, 211. 

(t) Noble v. Adams, 7 Taunt. 59, and 
2 Marsh. 366. 


(j) Litt and Another v. Cowley and 
Others, 7 Taunt. 169, and 2 Marsh. 457. 

(A) Craven and Another v. Ryder, 6 
Taunt. 433, and 2 Marsh. 127. 

(/) Ruck and Hatfield, 5 B.& A. 632. 
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times considered as in the nature of a transit; and questions have 
arisen as to the power of the seller to countermand an order that 
may have been received by the warehouseman, upon discovering 
the insolvency of the buyer (m). Upon such a question it is im- 
portant to ascertain whether, according to the nature and subject- 
matter of the contract, any other act on the part of the seller is to 
precede the actual delivery of the goods. If nothing is to pre- 
cede it, and the order has been handed by the buyer to the ware- 
houseman, and he has made the usual entry in his books changing 
the name of the proprietor (n) ; or even if he has not made such 
entry (o); the handing of the order to the warehouseman is a con- 
structive taking possession by the buyer, and the order cannot be 
countermanded. A fortiori it cannot be countermanded if the 
buyer has actually removed from the warehouse a part of an en- 
tire quantity of goods sold at one fixed and entire price (jp). But 
if any thing is to be previously done on the part of the seller to 
ascertain the amount of the price, or to ascertain and perfect the 
specific subject of the sale, such for instance as weighing the 
goods (q), an order for, delivery may be countermanded before 
such previous act has been done. Thus where a person con- 
tracted to sell all his starch then lying at the warehouse of an- 
other, at a certain price per hundred weight to be paid for by a 
bill of exchange, and a certain number of days was allowed for 
the delivery, and the seller wrote an order to the warehouseman, 
to weigh and deliver all his starch to the buyer, and the buyer 
handed the order to the warehouseman, who weighed a part 
which the buyer removed, and then the buyer failed before the 
residue was weighed, it, was held that the seller might lawfully 
countermand the delivery of the residue (r). So where a quan- 
tity of oil in casks was sold, and according to the course of trade 
the casks were tp be searched by the seller’s cooper, the quantity 
of impure matter to be ascertained by ar person attending on be- 
half of both parties, and the casks to be filled up at the seller’s 


(m) See the case of E$xon r. Yates, 
SB. & Ad. 313. 

(n) By Lord Ellenborough, Ch. J., in 
Harman and Others ». Anderson and 
Others, 3 Campb. 243. 

(o) In the same case afterwards by 
the Court, id. 


(p) Hammond and Others v. Ander- 
son, ] Bos. & Poll. N.B. 69. 

(?) Withers and Others t>. Lyp and 
Another, Holt’s N. P. 18. 

(r) Hanson and Another v. Meyer, 6 
East, 614. 
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expense, it was held that the order, which had been delivered ta 
the warehouseman, might be countermanded before ttyese things 
were done (a). On the other hand, upon a sale of ten tons of oil, 
being part of forty tons contained in one cistern, where nothing 
remained to be done except to draw off the ten from the forty, it 
was determined that the seller could not countermand the order 
after it had been placed in the hands of the warehouseman (t). 
But although something may remain to be done, so that the deli- 
very be not complete, yet if the buyer sell the goods to a third 
person, and the wharfinger certify to such third person that he 
has transferred the goods to his account, who thereupon pays the 
price, the wharfinger thereby makes himself responsible to the 
third person, and cannot defend himself against his claim under 
the right of the first seller to stop the goods (u). 

§ But a second vendee, who neglects to take actual or construc- 
tive possession, is in the same situation as the first verfdee under 
whom he claims. His title is* defeasible on non-payment of the 
price by the first vendee (v), unless, indeed, he take under a bond 
fide indorsement to him of a bill of lading, for valuable considera- 
tion. $ 

16 . Lastly, we are to consider by what acts the right of the con- 
signor may be taken away before the end of the transit. 

The bill of lading, in all its usual forms, contains the word 
“ assigns but it will be proper to advert again to the different 
forms in common use. Sometimes it is made for delivery to the 
consignor by name, or assigns ; sometimes to order, or assigns* 
not naming any person ; and at other times to the consignee by 
name, or assigns. In the two first cases, the consignor either 
transmits it without any indorsement, or indorses his own name 
generally upon it, without mentioning any other person ; or in- 
dorses it specially for delivery to a person named by the indorse- 


(«) Wallace and Others v. Breeds and 
Another, 13 East, 522. 

(f) Whitehouse and Others v. Frost 
and Others, 12 East, 614. 

The several cases of Hinde v. White- 
house and Another, 7 East, 558 ; Hurry 
and Others v. Mangles and Others, 1 
Canpb. 452$ Rugg and Others v. Minett 
and Others, II East, 210; Zagury . e. 
Furnell and Another, 2 Campb. 24(h and 


Stoveld v. Hughes and Another, 14 East, 
308, may be consulted with advantage by 
the reader. They are not quoted in the 
text, because" they seem to be questions 
upon the vesting of the property. 

(a) Hawes v. Watson, 2 B. Sc C. 540. 
(v) Craven v. Ryder, 6 Taunt. 433 ; 
Dixon v. Yates, 5 B. A Ad. 313; Small • 
». Moates, 9 Bing. 574. 
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ment. Occasionally! too, particular conditions or restrictions re- 
specting the delivery are mentioned in the indorsement. It will 
be immediately perceived, that in this respect there is a strong 
resemblance between this instrument and a promissory note. The 
mere possession of a promissory note made payable to another 
person, and not indorsed by him, gives the holder no power to 
indorse over the note. Nor ought the mere possession of a bill 
of lading, made for delivery to the consignor, and not indorsed by 
him, to induce any one to believe that the holder is authorized to 
dispose of the goods (0). On the other hand, if the bill of lading be 
originally made for delivery tolhe consignee ; or, being made for 
delivery to the consignor or assigns, or to order or assigns, be in- 
dorsed "by the consignor, either to a third person by name, or 
generally without designating any person, it may on the first view 
be thought that the person named in these two first cases, or who 
is the holder of the instrument in the latter case, has authority to 
dispose of the goods as he may thunk proper. 

In what follows, the word consignee will be used to denote such 
a person, and the bill of lading spoken of is to be understood as 
falling within one of these three descriptions last mentioned, 
unless the contrary is pointed out. 

In point of practice, it frequently happens that the consignee, 
having received the bill of lading, sells the goods for a valuable 
consideration, or raises money upon them, before their arrival, 
and delivers over the bill of lading to a third person, who is wholly 
ignorant of the nature or terms of the consignment, and does not 
know that the consignee is not absolutely entitled to receive and 
dispose of them; under such circumstances, a very important 
question of law has arisen upon the right of the consignor to 
countermand the delivery as between him and the person to whom 
the bill of lading has been thus delivered, without any fraud or 
collusion. 

Of the frequency of the practice to assign bills of lading among 
merchants, and the conveniency of the practice in many cases, 
there is no doubt; but not every mercantile practice of frequent 
use, and even of general convenience, is, or ought to become, in 
all its consequences, a part of the law of the land ; for, if such a 
rule were adopted, the law must in many cases depart from its 


(») Ante p. 28p. 
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own principles, and vary with the varying fashions of the times ; 
nevertheless, the law of England does adopt into its own bosom 
many of the ancient customs and usages of merchants, and stretch 
forth its arm to assert and maintain them, when they are found 
consonant to legal reason and legal wisdom, and most especially 
when they are calculated to promote honesty, and to prevent 
fraud. And upon the subject now under consideration, the ques- 
tion is, what extent of legal right the act of the consignee confers 
upon his assignee ( w ). The earliest mention of this subject in 
our law books is in the case of Evans v. Marlett (a?), in which 
Holt , Chief Justice, said, “the consignee of a bill of lading has 
such a property that he may assign it over.” And Shower said, 
“ that it had been adjudged so in the Exchequer.” But in this 
case the question upon the effect of such an assignment was not 
properly before the Court, and does not appear to have been dis- 
cussed or argued ; and the case supposed to be referred to by 
Shower has not been found * In the case of Snee v. Prescott , 
before cited, the right of the pawnee of the bill of lading, as 
against the consignor, was not noticed or insisted upon. In the 
case of Appleby v. Pollock , which was Vied before Chief Justice 
Lee, at Guildhall (y), it appeared that one Brand shipped certain 
goods at Leith, and consigned them to one Stratton , in London. 
Stratton, as soon as he received the bill of lading, by indorsement 
thereon, assigned the goods to the plaintiff for 1602 ., and soon 
afterwards became a bankrupt. Brandy hearing of the bank- 
ruptcy, took process out of some Court in Scotlandy to attach the 
goods in the hands of Pollocky the master of the ship ; but the 
ship having left Leithy the process was executed at sea. Upon 
the arrival of the ship at London, the master refused to deliver 
the goods to the plaintiff, Appleby, unless * he would indemnify 
him against the process in Scotland, and thereupon Appleby 
brought the present action to recover the value* of the goods. At 
the trial of the cause, the Chief J ustice declared himself to be of 


(it) According to Emerigon, the un- 
paid seller is not, by the law of France, 
affected by a transfer of the bill of lading. 
See before, sect. 2 of this chapter, p. 465, 
note ( d ). 

(x) 1 Lord Raym. 271 ; 12 Mod. 156 ; 
3 Salk. 290, but the report in Salkeld 
does not contain this dictum. 


(y) Trin. Term, 21 Geo. 2. This 
case, which is here quoted from two 
manuscript notes, taken by different per- 
sons, does not appear to have been noticed 
in any of the subsequent cases. In one 
of the notes, the process is said to bavp 
issued out of the Admiralty Court in 
Scotland. 
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opinion that the assignment gave the plaintiff a sufficient property 
to maintain the action, if, under the circumstances, he was entitled 
to do so* The general question, upon the right of the consignor 
to 8 top the goods and countermand the delivery, as against an 
Msignee of the bill of lading, does not appear to have been agi- 
tated : parol evidence was given, that by the law of Scotland, if 
goods are arrested, the holder must give security not to part with 
them, and the defendant relied on the effect of the process, by 
which these goods were attached ; as to which the Chief Justice 
said, “ If the process could have attached these goods, it could 
only have done so within the jurisdiction of the Court; and it 
does not appear that the place where the goods were attached 
was within the jurisdiction of the Court, and it lay upon the de- 
fendant to make that out.” And the Chief Justice therefore 
directed the jury to find a verdict for the plaintiff* to the value of 
the goods.* In the case of Wright v. Campbell (as), which arose 
on a consignment of goods to one Swanwick , who was the factor 
of the consignor, and who by indorsement assigned the bill of 
lading to a third person, L<prd Mansfield said, “ If the goods are 
bond fide sold by the factor at sea (as they may be where no deli- 
very can be given) the sale will be godd : the vendee shall hold 
them by virtue of the bill of sale, though no actual possession is 
delivered; and the owner can never dispute with the vendee, 
because the goods were sold bond fide, and with the owner's own 
authority ;” but the Court, thinking there was reason to believe 
the assignment to have been fraudulent, sent the cause to a second 
trial, in order that the jury might determine that point. In the 
case of Caldwell v. Ball (a), it was considered by the Court, that 
a bill of lading is assignable in its nature, and that by indorse- 
ment thereof the property vests in the assignee ; but that case did 
not properly turn upon the effect of the assignment as between 
the consignor and *the assignee, and was decided upon the ground 
that the defendant, the master of the ship, had discharged his 
duty by delivering the goods to .the person to whom the consignor 
had first indorsed the bill of lading, and who appeared, upon the 
whole, to have the better title ; the right of stoppage in transitu. 


<») 4 Burr. 2046 s 1 Black. Rep. 628. ing made it negotiable in the same de- 
^.ccording to. the* report in Blackstone, gree as a bill of exchange. 1 * • 

Mr. Justice Yates expressed a doubt, (a) 1 Term Rep. K. B. 205. 

M whether an assignment of a bill of lad* 
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or the devestment of that right, not being in question. In the 
case of Hibbert v. Carter (6), which happened very soon after- 
wards, and was a question of interest as requisite to 'sustain an 
action upon a policy of insurance, the Court thought that the 
indorsement of the bill of lading by the consignor to a third per- 
son absolutely transferred the property, until it appeared to have 
been made only for the purpose of binding the net proceeds as a 
security for a pre-existing debt, and that the consignor was not 
intended to be discharged from the debt, if the goods had perished 
on the voyage. 

17. Shortly after this last determination, the question now 
under consideration was brought before the Court of King’s 
Bench for decision, as the point and hinge of the cause of Licit - 
barrow $ others v. Mason (c), in which case it appeared that 
Messrs. Turing 8f Co. had shipped goods at Middleburgh for 
Liverpool , by the order of one Freeman , of Rotterdam^and drawn 
bills of exchange upon him for the price, and taken from the mas- 
ter three bills of lading for delivery of the goods to order or 
assigns, two of which they indorsed, in blank, and transmitted 
them, together with an invoice, to FrSeman at Rotterdam , who 
sent them and the invoice* to the plaintiffs at Liverpool , in the 
same state in which he received them, that they might receive and 
sell the goods on his account, and drew bills of exchange upon 
them to nearly the amount. Freeman and the plaintiffs accepted 
the bills of exchange drawn upon them respectively ; but, between 
the ship’s departure and her arrival at Liverpool , Freeman be- 
came a bankrupt and absconded, and Turing 8f Co. sent another 
of the bills of lading to the defendants, indorsed specially for 
delivery to them ; and they thereupon obtained the goods from 
the master. Turing 8f Co. afterwards paid the bills of exchange 
drawn by them upon Freeman , and the plaintiffs paid those which 
had been drawn upon them by Freeman. The Court, after solemn 
argument and deliberation, held, that by an assignment made by 
the consignee for a valuable consideration , and without notice to 
the assignee that the goods were not paid for, the property was 
absolutely transferred to the assignee, and that the consignor was 


(&) 1 Term Rep. K* B. 746. very learned opinion delivered by Mr. 

(e) 2 Term Rep. K. B. 63. The facts Justice Buller in the House of Lords, 6 # 
appear upon the plaintiff’s evidence, to East, 21 notis. 
which the defendants demurred. §ee the 
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by such assignment deprived of the right to stop the goods in 
transitu, which, as against the original consignee, he might have 
exercised. * From this decision an appeal was made by writ of 
error ? to the judges of the Courts of Common Pleas and Ex- 
chequer (<?), who reversed the judgment of the Court of King’s 
Bench, holding that the assignment gave to the assignee no 'other 
right or title than that which the consignee himself possessed, and 
consequently that the consignor had a right to stop the goods, and 
prevent their delivery to the assignee. This judgment was by a 
second writ of error brought before the House of Lords ; but 
their Lordships, thinking the facts of the case were not laid before 
them in such a manner as to warrant a decision of the point of 
law, directed the cause to be tried again by a jury, in order to 
remedy that defect. It was accordingly tried again, and the Court 
of King* s Bench, (at the head of which Lord Kenyon had in the 
mean time Jbeen placed, and who had in another cause (e) expressed 
his approbation of the first judgment in this case, as being founded 
upon principles of policy and common honesty,) again decided 
the case without argument in conformity to the first decision of 
that Court ; and in order "that the question might again be carried 
to the other tribunals (/), another writ of error was brought, but 
it was afterwards abandoned ; and it is now the admitted doctrine 
in our Courts, that the consignee may, under the circumstances 
before stated, confer an absolute right and property upon a third 
person, indefeasible by any claim on the part of the consignor. 
At the second trial of this cause, it was the opinion of the jury, 
and was stated to be so in the verdict, that by the custom of mer- 
chants, bills of lading expressing goods to have been shipped by 
any person, to be delivered to order or assigns, are, before the 
ship’s arrival, negociable and transferable by him to any other 
person, by his indorsing his name, and delivering or transmitting 
the same so indorsed to such other person ; and that, by such 
indorsement, delivery, and transmission to such other person, the 
property is transferred to such other person. And evidence to 
the same effect was given at a trial in a subsequent case (y). 

The right of parties may often depend upon the state of things 
at the time when the bill of lading is indorsed by the consignor ; 


# (d) 1 Hen. Black. 357. ( f) 5 Term Rep. K. B. 6Q3* 

(«) Solomons e. Nissen, 2 Term Rep. (g) Hullo v. Smith, 1 Bos. & Pull. 
K.B. 674. 563. 
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thus, where the consignor was indebted to the consignee on the 
balance of accounts, including bills of exchange still running, 
accepted by the consignee for him, it was held that* the goods 
shipped on account of this balance could not be stopped by the 
consignor upon the consignee becoming insolvent before the bills 
of exchange were paid. 

§ This was decided in the case of Vertue and another v. Jewett{h ), 
which was an action of trover for 180 quarters of barley. It ap- 
peared that on the 30th of November , 1813, this barley was shipped 
at Yarmouth , by Daniel Bloom? on board the sloop Dolphin, of 
which the defendant was master. The bill of lading made the 
barley deliverable in the port of London , to the order of the 
shipper, and was indorsed by him to Burrows and Winn , corn- 
factors and corn-merchants in the city. They received the bill of 
lading on the 4th of December . In the month of October pre- 
ceding, L W. Ayres , for their accommodation, had accepted a 
bill for £350, which was to become due in nine days, and they 
owed him several hundred pounds besides, on another account. 
They had then, to the knowledge of Ayres, become much embar- 
rassed in their affairs, and unable to* provide for the bill of 
exchange. They thereforg, for the purpose of covering him, of 
their own accord, proposed to indorse to him the bill of lading of 
the barley. They accordingly did so on the 6th of December , 
and made out a regular sale note to him. On the same day 
they stopped payment. Ayres immediately after indorsed the 
bill of lading, and made out a similar note to the plaintiffs. The 
bill of exchange for £350, which Burrows and Winn had ne- 
gotiated, he paid regularly when it became due. The Dolphin 
arrived in the river Thames on the 17th of December , and 
the barley being demanded by the plaintiffs the defendant re- 
fused to deliver it, having had an indemnity from Bloom , the 
consignor. At the time it was shipped, and frbm thence, till the 
indorsement of the bill of lading by Burrowes $ Winn, Bloom 
was indebted to Burrowes Winn upon the balance of accounts, 
including bills of exchange then running, which they accepted for 
him to the amount of 590/. being considerably more than the value 
of the barley, and it was on account of this balance that the barley 
was consigned to them. The bills so accepted were never paid by 
Burrowes $ Winn , who became bankrupt in the end of December , 


(A) 4 Campb. 31,, and see the cases, ante, p. 286, 289. 
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and werethen indebted to Bloom above 2000 1. Lord j Ellenborough 
tided that, under these circumstances, Bloom had no right to stop 
in transitu) and that the barley being consigned to Burrowes 
% Winn on account of the balance which then existed in their 
fkvour, the property vested in them absolutely. The transfer 
from them to Ayres would not have defeated the right to stop 
in transitu. If the consignee does indorse the bill of lading for a 
valuable consideration to a bond fide purchaser without notice, 
the right to stop in transitu is gone as against the indorsee, 
although it would have remainedtin force as against the consignee, 
had the bill of lading not been indorsed. But Ayres here had 
notice of the insolvency of Burrows § Winn ; and if against them 
there existed any right to stop in transitu he could not claim this 
barley. The circumstance, however, of Bloom being indebted to 
them on the balance of accounts, devested him of all control over 
the barley from the moment of the shipment. The non-payment 
of the bills of exchange cannot be Considered. The rights of the 
parties must depend on the state of things when the bill of lading 
was signed and indorsed.” , 

In this ruling of the Chief Justice, the Court, on motion for anew 
trial, concurred, observing, that undeif these circumstances Hur- 
rows § Winn were to be considered the purchasers of the goods 
for a valuable consideration (*). § 

The validity of an assignment is not confined to those cases, 
in which the assignee has no notice that the goods have not 
been actually paid for in money. If the assignee takes the assign- 


(«) The lew in America is the same. 
A consignor cannot stop goods in tran- 
situ when they are shipped to pay a pre- 
cedent debt. (Wood v. Roach, 2 Ball. 
180, 1 Yates’ Rep. 177.) Neither can 
he stop them when the consignee is his 
own agent, if the goods are a shipment for 
a cestui que trust who has paid the con- 
sideration. (Walter *. Ross, 2 Wash! 
Cir. Rep. 283.) And when onco the bill 
of lading is signed by the master after 
the goods are on board, under such cir- 
cumstances the consignor and master can- 
not change the right of property by any 
change of the papers, so as to devest the 
interest already vested in the consignee. 
(Summerell e. Elder, 1 Btnn. Rep. 106.) 
But where a shipment is made to a credi- 


tor on account and risk of the consignor, 
and there is no contract respecting it be- 
tween the consignor and consignee, then 
the right of stoppage and transfer of the 
property continue, so that the creditor 
may be defeated by a transfer or counter- 
mand before the bill of lading reaches 
him. (Walter v. Ross, 2 Wash. Cir. 
Rep. 283. ) And a factor, who is a cre- 
ditor also, has no lien on goods consigned 
to him by his principal for Account and 
risk of the shipper if before they get into 
his actual possession, the consignor has 
bonk fide assigned the bill of lading. 
(Ry burgh v, Snell, 2 Wash. Cir. Rep. 
294, 403.)— Judge Story *S note to Amer- 
ican Edition, p. 369. 

c 




chap* x.J Stoppage in Transitu. 479 

ment bond fide without notice, of any such circumstances as would 
render the bill of laditig not fairly and honestly assignable, he 
acquires a good title against the consignor* Goods sold are sel- 
dom actually paid for in money at the time of their shipment: in 
general a bill of exchange is drawn, for the price : — If a person 
knowing that such is the transaction, and that the bill of exchange 
has been accepted, takes an assignment of the bill of lading fairly 
and honestly for a valuable consideration, before the money be- 
comes payable, without any reason to know or apprehend that 
the consignee is likely to fail apd not to pay the money in due 
course, the consignor cannot prevent the delivery of the goods. 
This has been solemnly decided in the Court of King’s Bench. 
But if a person assist in contravening the actual terms of the sale 
on the part of the consignor, or his reasonable expectations 
arising out of them, or his rights connected therewith; if, for in- 
stance, he knows that the consignee is in insolvent circumstances; 
that no bill has been accepted for the price, or that being accepted 
it is not likely to be paid ; he will stand in the same situation with 
the consignee, and his interposition # under such circumstances 
being in fraud of this right of the consighor, will not be available 
to defeat it (j). So if he intervenes after the purchase and makes 
himself a partner in the transaction with the first buyer, and en- 
gages as between them two, to pay for the goods, he cannot pre- 
vent the exercise of this right, although he may previously have 
accepted bills drawn upon him by the buyer to a great part of the 
amount of the price (A). A bill of lading was specially indorsed 
for the delivery of the goods to one Voss, if he Bhould accept and 
pay a bill of exchange drawn upon him, and if not, then for deli- 
very to the holder of the draft. Voss accepted the draft, and then 
indorsed the bill of lading to another person for a valuable consi- 
deration, but he did not pay the draft when it became due* Lord 
JEllenborough held, that this conditional indorefement made it in- 
cumbent on the purchaser to ascertain whether the condition had 
been actqally performed; and that he had no title to the goods (/). 

18 . But it must not be understood that the consignee can in 
all cases by his subsequent indorsement, or delivery of the bill of 
lading to a third person, for a valuable consideration, and without 
fraud, defeat the right of the consignor to stop the goods* The na- 


(J) Cuming v. Brown, 9 East, 506. in B. R. 674. 

(A) Solomons v. Nlssen, 2 Term Rap. (I) Barrow v. Coles, 3 Camp. 92. 
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ture and object of the consignment, and the character of the con- 
signee, must be attended to. If the goods be sent to the consignee 
as a purchaser, he may either sell or pledge them before their 
arrival, and if the bill of lading has by its form required and re- 
ceived the indorsement of the consignor, a second indorsement by 
the consignee is not necessary to perfect the transaction between 
him and the third person. This will appear by attending to the 
facts of the case of Lickbarjrow v. Mason . Freeman the con- 
signee was a purchaser from Turing 8f Co ., the consignor; Free- 
man did not sell the goods to Lickbarrow 8f Co. 9 the plaintiffs, but 
authorized them to'receive the goods and sell them on his account, 
obtaining from them their acceptance of his bills of exchange on 
the credit of the bills of lading, and the expectation that they 
might repay themselves out of the proceeds of the goods. The 
bills of lading were for delivery to order or assigns, were indorsed 
generally by Turing § Co . the consignors, and were not again 
indorsed by Freeman the consignee. 

1 9. Before the passing of the 4 Geo. 4, c. 83, amended by 6 Geo. 
4,c. 94, if goods were sent to the consignee as a factor, it was 
thought that his possessibn of the bill of lading, could not in rea- 
son give him any greater power over the goods before their arri- 
val, than his actual possession of them afterwards would do; and 
as in the case of actual possession, although a factor might sell 
the goods and thereby bind his principal, because his employment 
and authority were to sell, but could not pawn or pledge them, 
because he is not by his employment authorized so to do ; so be- 
fore the arrival of the goods, it was held in several cases that he 
could not devest the consignor’s right to stop them, by indorsing 
or delivering over the bill of lading as a pledge. 

§ The law of England upon this subject differed from that of all 
commercial nations, except the United States of America (m) 9 
and there seems 'good reason to suppose that this anomaly was 
the result of some mistake ( n ) in the report of a case of JPaterson 
v. Task, decided by Chief Justice Lee in 1742 (o), to prhich the 
judges through a long series of subsequent decisions felt themselves 


(m) Since the passing of the 6 Geo. 4, 
similar acts have been passed by the Le- 
gislatures of the States of New York and 

'' of Rhode Island Kent's Commentaries, 

Edinburgh Edition, p. 554. 


(*) See the evidence of Mr. Manning, 
(of the Western Circuit) before the Com- 
mittee of the House of Commons on 
the bill, 1822, and 1823. 

(o) Strange, 1178. 
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bound (o), but not without much variety of opinion respecting 
the policy of the law, to adhere (p). The opinion of mercantile 
men on the other hand was almost unanimous, that a factor or 
commercial agent intrusted by his principal with the sym- 
bols of ownership of property should be deemed the true 
owner thereof, in respect of third persons dealing with him fairly 
in the course of business, whether as purchasers or pawnees, 
and in ignorance of his real character. $ 

In deference to this opinion, it was by the 6 Geo. 4, c. 94, 
enacted. That the person in whose name goods are shipped is to 
be deemed the true owner thereof, so far as ' to entitle the con- 
signee to a lien thereon in respect of tfhy money or negotiable 
security advanced by him to such person, op received by such 
person to his use, if he has not notice by the bill of lading or 
otherwise , at or before the advance or receipt that such person is 
not the actual and bond fide owner of the goods; and* such per- 
son shall be taken for the putyoses of the act to have been en- 
trusted with the goods for the purpose of consignment or of sale, 
unless the contrary be made to appear (y). 

That a person intrusted with and in possession of a bill of 
lading, or of any of the tfirtants, certificates or orders, mentioned 
in the Act, is to be deemed the true owner of the goods described 
therein, so far as to give validity to any contract or agreement 
made by him for the sale or disposition of the goods, or the depo- 
sit or pledge thereof if the buyer, disponee or pawnee, has not 
notice by the document or otherwise, that such person is not the 
actual and bond fide owner of the goods (r). 

That if such person deposit or pledge the goods as security for 
a pre-existing debt or demand, he who so takes the deposit or 
pledge without notice shall acquire such right, title or interest, 
and no further or other than was possessed by the person making 
the deposit or pledge (a). 

That any person may contract for the purchase of goods with 
any agent.entrusted with the goods, or to whom they may be con- 


(o) Newson o. Thornton, 6 East 17 ; 
Martini 9 . Coles, 1M.&S, 140 ; Ship- 
ley e. Kyroer, 1 M. he S. 4S4 ; Solly 9. 
R&thbone, 2 M. & S. 298 ; Cochran 9. 
Irlam, 2 M. & S. 301. 

ip) See the judgment of the King's 
Bench in Queiroz 9. Trueman, 3 JB. & 


C. 342, and that of the Common Pleas in 
Error from K. B. in Williams 9. Barton, 
3 Bing. 139. 

(g) 6 Geo. 4, c. 94, s. 1 . 

(r) Sect. 2. 

(#) Sect. 3. 
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signed; and receive and pay for the same to the agent, notwith- 
standing he shall have notice that the party with whom he con* 
tracts is in agent, if such contract and payment be made in the 
ordinary and usual course of business, and he has not at the time 
of the contract or payment, notice that the agent is not authorized 
to sell or to receive the price (t). 

That any person may accept any goods, or any such document 
■ as aforesaid, on deposit or pledge from any factor or agent, not- 
withstanding he shall have notice that the party is a factor or 
agent ; but in such case he shall acquire such right, title or inte- 
rest, and no further or other than was possessed by the factor or 
agent at the time of the.*deposit or pledge («). 

That the act shall not prevent the true owner of the goods 
from recovering them from his factor or agent, before a sale, de- 
posit or pledge, or from the assignees of such factor or agent, in 
the event of his bankruptcy : nor from the buyer the price of the 
goods, subject to any right of set-off on the part of the buyer 
against the factor or agent (r) : nor from recovering the goods de- 
posited or pledged upon repayment of the money, or restoration of 
the negociable instrument advanced on the security thereof to the 
factor or agent; and upon payment of otffeh further money or resto- 
ration of such other negociable instrument (if any) as may have 
been advanced by the factor or agent to the owner, or on pay- 
ment of money equal to the amount of such instrument, nor from 
recovering from any person any balance remaining in his hands 
as the produce of a sale of the goods, after deducting the money 
or negociable instrument advanced on the security thereof. And 
that in case of the bankruptcy of the factor or agent, the owner 
of the goods so pledged and redeemed shall be beld to have dis- 
charged, ^pro tanto his debt to the estate of the bankrupt (w). 


(t) 6 Om. 4, 3. 94, 8. 4. A wharfinger, 
who received floor in that capacity, and 
without any authority to sell, is not within 
this provision, although he was in the ha- 
bit of doing business as a flour-factor. 
Monk v. Whitembury, 4B.& Ad. 484. 

(«) Sect. 6, and see Fletcher e. 
Heath, 7 B. St C* 517$ Blandy r. Allan. 
8C.&P, 447 ; Taylor v. Trueman, M. 
& M. 453. 

v (e) Baring t>. Corrie, 2 B. & Aid. 137. 
<w) JB Geo. 4, c. 94. s. 6. By the 7 


A 8 Geo: 4, c. 29, s. 51, it is enacted. 
That if any factor or agent entrusted 
for the purpose of sale, with any goods 
or merchandise, or entrusted with any 
bill of lading, warehousekeeper's or wharf- 
inger’s certificate, or warrant or order for 
the delivery of goods or merchandise, shall, 
for hi 9 own benefit, and in violation of good 
faith, deposit or pledge any such goods 
or merchandise, or any of the said docu- 
ments as a security for any money or ne- 
gotiable instrument, borrowed or received 
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Since the publication of the last edition of this work, several cases 
have been decided upon the construction of this. Act of Parliament, 
some of which have given rise to much discussion and may properly 
be noticed here. 

In an action of trover (as) for forty chests of indigo, it appeared 
that the plaintiffs purchased the indigo of Nevitt % Co . While 
the warrants continued in the possession of Nevitt Co. /. 
Nevitt , a partner in that house, pledged them with the defendants, 
who afterwards obtained the indigo under them. The question 
at the trial was, whether the defendants, assuming that they had 
given the necessary consideration for the warrants, were entitled 
to the protection of the statute. NeviH Sf Co. were brokers at 
Liverpool , and J. Nevitt resided principally in London , and dealt 
largely in indigo, both as a broker and on his own account. 
There was some evidence tending each way on the question, whe- 
ther the defendants had reason to believe that Nevitt held the war- 
rants only as a broker. “ The •expression/’ said Lord Tenterden 9 
“ of the statute is, that a party is to be entitled to it’s protection, 
if * he shall not have notice by the dootiments or otherwise/ that 
the pledger was not the actual and bond fide owner of the goods 
pledged. A person may hate knowledge of a fact either by direct 
communication, or by being aware of circumstances which must 
lead a reasonable man applying his mind to them, and judging 
from them, to the conclusion that the fact is so. Knowledge ac- 
quired in either of these ways is enough I think to exclude a 
party from the benefit of the provisions of this statute; slight 
suspicion I think will not: the question I shall Ipave to the jury 
in this case, where there is no evidence of direct communication, 
is, whether the circumstances were such as that a reasonable man, 


by such factor or agent, at or before the 
time of making such deposit eg pledge, 
or intended to be thereafter borrowed or 
received, every such offender shall be 
guilty of a misdemeanor, and being con- 
victed thereof, shall be liable, at the dis- 
cretion of the Court, to be transported be- 
yond the seas for any term not exceeding 
fourteen years, nor less than seven years, 
or to suffer such other punishment by fine 
or imprisonment, or both, as the Court 
shall awards but no such factor or agent 
shall be liable to any prosecution for de- 
positing or pledging any such goo£s or 


merchandise, or any of the said docu- 
ments, in case the same shall not be made 
a security for, or subject to, the payment 
of any greater sum of money than the 
amount of which, at the time of such de- 
posit or pledge, was justly due and owing 
to such factor or agent from bis principal, 
together with the amount of any bill or 
bills of exchange, drawn by oron account 
of such principal, and accepted by such 
factor or agent. 

(a?) Evans r. Trueman, I Moody & i 


Rob. 10. 
I i u . 
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and a man of business, applying his understanding to them, would 
know that the goods were not Nevitt's ?” 

In the case of Close v. Holmes (registered officer of the Hull 
Banking Company,) {y) 9 which was an action of trover for cream of 
tartar, brimstone, and argol, the defendant pleaded, that one John 
Hollingsworth was intrusted with and in possessidn of certain bills 
of lading, dock warrants, warehouse-keepers’ certificates, wharf- 
inger’s certificates, and warrants or orders for the delivery of 
goods therein mentioned ; that Hollingsworth was thereby enabled 
to appear as owner of the said goods, and was believed to be so 
by the banking company, who had no reason to know or suspect 
that he was not the owner of them, and that he pledged them to 
the company, who made him advances on the faith of them. 

The facts were these : — The plaintiffs, who were merchants at 
Manchester , having establishments abroad at Naples and other 
places, were in the habit of making consignments to Hollingsworth , 
who was a ship and insurance bfoker and commission agent at 
Hull, as their agent for sale. In January 1835, the ship Francis 
arrived at Hull with sometbrimstone and cream of tartar on board, 
consigned by the plaintiffs to Hollingsworth , for sale on their 
account, the bills of lading being also 'transmitted to him, indorsed 
by the shippers in blank. Hollingsworth had the goods landed, 
and placed them in a bonded warehouse ( Hopwood's ) in his own 
name. In the following month, another ship (the Dean) also 
arrived at Hull with some argol and more cream of tartar on 
board, belonging to the plaintiffs, and consigned, in like manner, 
to Hollingsworth ; the bills of lading being likewise indorsed and 
transmitted to him as in the former instance. The goods ex the 
Dean were landed and placed by Hollingsworth , in his own name, 
in the bonded warehouse of the ,Huli Dock Company. In June t 
1835, Hollingsworth applied to the defendant’s banking company 
for an advance of 5001., for which he offered to lodge some goods, 
which he said that he had on consignment, and that he had made 
advances on them. The banking company acceded to.his appli- 
cation, and on the 17th June he obtained from the Hull Dock 
Company and lodged with the banking company an acknowledg- 
ment in writing that they (the Dock Company) held the argol and 
the cream of tartar ex the Dean to the order of the banking com- 


( y) 2 Moody fit ( Rob. 22. 
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pany, and thereupon the banking company paid his acceptance 
for 500/. In the month of July , the banking company paid an- 
other acceptance of Hollingsworth's for 250/., for which he pledged 
with them a delivery order, accepted by Hopwood^ for the brim- 
stone and cream of tartar ex the Fronds ; but on neither occasion 
did Hollingsworth pledge or produce to the banking company the 
bills of lading. Upon these facts, Baron Alderson left it to the 
jury to say, whether the banking company, at the time they made 
the advances, were aware of the fact that the goods did not belong 
to Hollingsworth , and whether Hollingsworth himself had any 
lien on the argol, which he could transfer to the defendant under 
the 5th section of the statute. With regard to the other point, 
his lordship expressed a clear opinion that the statute gave vali- 
dity only to pledges by a factor of documents, with which the real 
owner had previously entrusted him, and that it did not extend to 
the pledge of documents created (as in the present instance (a), 
by the factor himself. 

It has been determined, also, that the negociable instruments 
mentioned in the second section as a seCtgrity , are such as pass by 
indorsement and delivery, as bills of exchange and promissory notes, 
and not East India warrants, or other documents of that nature (a). 
The third section, which transfers to a person taking goods in 
pledge the same right as the factor had at the time of pledge, does 
not prevent the owner from bringing an action of trover against 
him to recover them, although he can recover no more than the 
balance, after deducting what is due to the factor (5). 

On the fifth section it has been held, that where a broker 
accepts bills for his principal, on the security of goods then in his 
hands, and pledges the goods with a person who has no notice of 
the agency, and does not inform the principal of the transaction, the 
broker only transfers such right as he has, which is, a right to be in- 
demnified against the bills accepted ; and that the principal, having 


(*) These decisions have given rise to 
a great deal of discussion respecting the 
policy of the present Factors* Act. The 
word otherwiie in the second section, is 
said to have been inserted by Lord Eldon 
in committee, against the opinion of the 
promoters o£ the bill. See the question 
very fully discussed in a recent pamphlet, 
** Remarks on the Law of Principal # and 


Factor, with Suggestions for Remedying 
its Defects." — Pelham Richardson, 1840. 

(а) Taylor v. Trueman, 1 M. & M. 
463 ; Taylor v. Kymer, 3 B. 8c Adol. 
320. 

(б) Taylor r. Trueman, 1 M. 8c M. 
453; Paley’s Principal and Agent, by 
Lloyd, p. 230. 
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satisfied those bills, has a right to have his goods back from the 
pawnee without paying the amount for which they were pledged (c). 

Where a bill of lading is thus pledged by the consignee of the 
goods, as a security for his own debt, the right to stop them in 
transitu, in case of the consignee’s insolvency, is not absolutely 
defeated, as in the case of a sale of the bill of lading by the con- 
signee. The legal right to the possession of the goods passes to 
the pledgee ; but the vendor may still assert his interest in them, 
subject to the rights of the pledgee, and will have a right, at least 
in equity, to the residue which may remain, after satisfaction of 
the pledgee’s claim. And if other goods, belonging to the pledger, 
are pledged along with those represented by the bill of lading, 
the vendor will be entitled to have the proceeds of the former 
applied to the discharge of the pledgee’s claim before his own 
goods are so appropriated. In a recent case before the Court of 
King’s Bench (d), it appeared that the plaintiff, Westzinthus, 
shipped at Leghorn twenty-three* casks of oil to Lapage tf Co., 
merchants at Liverpool, in execution of an order transmitted by 
them to him; and, at tfye 1 same time, drew a bill of exchange on 
them for the amount of the oil. This bill, together with the bill 
of lading for the oil, was transmitted to certain agents of West- 
zinthus, with instructions to deliver the bill of lading to Lapage 
is Co., upon their accepting the bill of exchange so drawn on 
them ; and accordingly, Lapage Co. accepted the bill of ex- 
change, arid the bill of lading was delivered to them. Lapage 
% Co., after having pledged the bill of lading with Hardman $ Co., 
as a security for certain advances, became bankrupt, and their 
acceptance in the plaintiff’s favour was dishonoured. At the time 
of their bankruptcy, they owed Hardman 8f Co. 927 ML on account 
of advances, as security for which they held, besides the bill of 
lading, goods to^ the value of 99611. Is. Id., belonging to Lapage 
$ Co. themselves. The Court held, that Westzinthus, who had, 
upon the bankruptcy of Lapage # Co., given notice to the master 
of the ship that he claimed* to stop the oil in transitu, had a 
right to insist.upon the proceeds of the goods of Lapage Co. 


(e) Fletcher e. Heath, 7 B. & C. 617. 
It has been held also, that in order 
to bring 4 case within this section 
of the statute, the transfer must have 
been made expressly as a pledge, and 
that a fraudulent sale was not within it. 


Thompson *. Farmer, 1 M. & M. 48. 

(d) In the matter of Arbitration be- 
tween Westxmthus and the Assignees of 
Lapage & Co., and between Rogers & 
Co., and the same Assignees, 5 B. & 
Add, 817. 
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being applied to the discharge of the lien of Hardman £ Co., and 
as they proved sufficient to satisfy it, had a right to receive the 
entire proceeds of the oils. “ In this case,” said Lord Denman , 
delivering the judgment of the Court of King's Bench, “ West - 
zinthus, who was the unpaid vendor at the time when his agents 
made the demand on the master of the vessel on board which the 
oil was, had no right to take possession on the insolvency of the 
vendee, Lapage , because the property in, and also the right of 
the possession of, the goods, was unquestionably vested at the 
the time in Hardman, the indorsee of the bill of lading, for a 
valuable consideration. The demand, therefore, of Westzinthus 
gave him no legal right to the property or possession of the goods ; 
and it appears to us that he can have no claim at law, except as 
arising out of the right of retaking the possession of the goods 
themselves, which right was determined by the indorsement of the 
bill of lading. It is not necessary to determine what would have 
been his situation if either Lapage or himself had paid off Hard - 
man's demand prior to the notice given to the master, or to the 
actual receipt of the goods by the vendge. 

“ As Westzinthus lyould have had a cl&ar right at law to resume 
the possession* of the goods*on the insolvency of the vendee, had 
it not been for the transfer of the property and right of possession 
by the indorsement of the bill of lading, for a valuable considera- 
tion to Hardman , it appears to us that in a court of equity such 
transfer would be treated as a pledge or mortgage only, and West- 
zinthus would be considered as having resumed his former interest 
in the goods, subject to that pledge or mortgage, — in analogy to 
the common case of a mortgage of a real jestate, which is consi- 
dered as a mere security, and the,mortgagor as the owner of the 
land. We therefore think, that Westzinthus , by his attempted 
stoppage in transitu , acquired a right to the goods in equity (sub- 
ject to Hardman's lien thereon) as against Lapctige and his assig- 
nees, who are bound by the same equities that Lapage himself 
was. And this view of the case agrees with the opinion of Mr. 
Justice Butter , in his comment on the case of Snee v. Prescott , in 
Lickbarrow v. Mason (e). If, then, Westzinthus had an equitable 
right to the oil, subject to j Hardman's lien thereon, for his debt, 
he would, by means of his goods, have become a surety to Hardr 
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man for Lapage's debt, and would then have a clear equity to 
oblige Hardman to have recourse against Lapage's own goods de- 
posited with him, to pay his debt in ease of the surety ; and all the 
goods, both of Lapage and Westzinthus , having been sold, he 
would have a right to insist upon the proceeds of Lapage's goods 
being appropriated, in the first instance, to the 'payment of the 
debt."* 

20. Indeed, the indorsement of a bill of lading was not consi- 
dered to be properly an actual transfer in itself, of the goods therein 
mentioned, but rather evidence, or an act raising a presumption of 
such a transfer ; and consequently the object and legal effect of 
the indorsement might be ascertained by other circumstances. 
Therefore, where a bill of lading was indorsed and transmitted by 
the consignor to an agent, without valuable consideration, to en- 
able him to receive the goods therein mentioned, for the use of 
the consignor, in case the consignee should fail ; it was doubted 
whether the agent could maintain an action at law for the goods 
in his own name. The Court appeared inclined to think, that he 
could not, but the cause iq which the point arose, was decided on 
another ground (/). 

21. And as on the one hand, the < indorsement or delivery of 
the bill of lading by the consignor, did not necessarily enable the 
consignee to devest the consignor’s right of stopping in transitu , 
so on the other hand, it was thought there might be circumstances 
equivalent to such indorsement and delivery, which might enable 
the consignee to do this. As where Thompson $ Co. sent goods 
from Ireland to London , to be sold by Eustace % Holland their 
factors there, and wrote to them to insure the goods, and sent 
them a bill of lading not indorsed, but having the names of 
Eustace % Holland on the back, and being applied to by them 
for an indorsement, answered by letter that if the bill of lading 
was not indorsed, it was a mistake, and 0 they would send an in- 
dorsement; upon which Eustace Holland sold the goods; and 
it afterwards happening that they were unable to pay hills drawn 
upon them by Thompson Co. on the general account, one Lick 
paid those bills for the honour of the drawers, and knowing all 
these transactions applied to them for an indorsement of the bill 
of lading, which they sent him ; and Lick thereupon demanded 


</) Coxe v. Harden, 4 East, 211. 
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the goods of the master of the ship, who refhsed to deliver them 
to him, but delivered them to the vendees of Eustace % Holland; 
upon this Dick brought an action against the master,* which was 
tried before Lord Kenyon, and his Lordship ruled that the plain- 
tiff had, under such circumstances, no right to take the goods out 
of the possession of the vendees of Eustace % Holland ; Eustace 
% Holland being factors authorized to transfer the property in 
them, and having actually done so (g). 

22. In the case last quoted there were special facts which were 
considered as equivalent to an indorsement of the bill of lading 
by the consignor. But if there were not such facts, and the bill 
was for delivery to order or assigns, and transmitted unindorsed, 
it was thought that the holder thereof should not by an attempt 
to transfer the property of the goods to a third person, devest the 
right of the consignor to stop them in transitu. This will appear 
by the following case. One Fox, a wine merchant .at* London, 
having ordered five pipes of <wine from Messrs. Abbott $ Co. of 
Oporto, they loaded them on board a vessel bound for London, 
and took from the master bills of lading for delivery to order or 
assigns. One of these bills they transmitted to Fox in a letter, 
wherein they said they had shipped the wine on his account, had 
sent him a bill of lading, and drawn upon him for the price. Fox 
accepted the bill of exchange thus drawn upon him, which was 
payable nine months after date. Before the bill of exchange be- 
came due, the wine arrived, and Fox not being able to pay the 
duties, it was sent to the King's warehouse, under the statute 
26 Geo. 3, c. 59 ; while it remained there. Fox being indebted to 
one Mary Nix, and called upon for payment, and unable to pay, 
sold the wine to her for 40/. then paid to him, and the amount of 
his debt. He became bankrupt soon afterwards ; and the agents of 
the consignors having paid the duties and obtained the goods, 
Mrs. Nix brought an, action against them fot the value. The 
case was tried before Lord Ellehborough ; and it was insisted on 
behalf of the plaintiff, that there; was no difference between the 
indorsement of a bill of lading by the consignor, and the sending 
it inclosed in a letter of this import. But his Lordship declared 
himself to be of a different opinion, and held that the right of die 


(s) Dick e. Lunuden, Peake's N. P. C. 189. 
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consignor to stop the goods, was not devested under these cir- 
cumstances (A). 

23 . But in cases of this nature, an important and difficult ques- 
tion' of fact may arise upon the fairness and honesty of the assign- 
ment; and even as between the consignor and the original con- 
signee, the right to stop the goods may be doubtful in the parti- 
cular circumstances of the case ; and it would be a great hardship 
upon the owners and masters of ships, if they were obliged to exer- 
cise a judgment upon these doubtful matters of fact, and to decide 
upon them, and deliver the goods at their own peril. But I ap- 
prehend the law does not altogether cast this burden upon them. 
In the case of Caldwell v. Ball, which I have quoted just before, 
it was held that the master had discharged himself by delivering 
the goods to the person, to whom the consignor first indorsed the 
bill of lading ; but in that case the question arose between two 
consignees, «to each of whom a bill of lading had been indorsed, 
and there had been no countermand* or attempt to stop in transitu, 
and the master happened to know the priority of indorsement, 
which was substantially to the owners of the ship, whereas it may 
often be out of the power &f the master to inform himself satisfac- 
torily of the priority of indorsement. 'In an earlier case, which 
was tried before Chief J ustice Lee at Guildhall, and which was 
an action brought by the assignee of the original consignee against 
the master, who had delivered the goods to the person, to whom 
the consignor had sent another bill of lading as a security, and 
to enable him to take possession of the goods on his behalf, if 
the consignee should fail, which had been the case ; it appeared 
in evidence, by the testimony of merchants and masters of ships, 
that by usage, in the case of indorsement of bills of lading to dif- 
ferent persons, the master was at liberty to deliver to which ever 
he thought proper ; and upon that ground, the Chief Justice di- 
rected the jury to* find their verdict in favour of die defendant, 
and they accordingly did so (t). But perhaps this rule might 
upon Anther consideration be .held to put too much power into 
the master's hands, and it might in some cases be inconsistent 
with the acknowledged right to stop s» transitu and defeat the 


(A) Nix c. Olive, Sit. at Guildhall, (») Fearon v, Bowen, 1 Hen. Black, 
before Lord Ellenborough, Ch. J., after 364, note. 
tVin. Term, 1806. 
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beneficial exercise of it. And it may be collected from a decision 
of the Court of Common Pleas (j), that if the master, being re- 
quired to deliver the goods to ah agent of the consignor, either 
expressly engage to do so, or say that lie will not part with them, 
until he is certain of a safe delivery, and afterwards deliver them 
to the consignee or the persons claiming under him, he will be 
responsible to the consignor, provided it shall turn out that the 
consignor was legally entitled to countermand the delivery and 
take back the goods. 

• 24. In general, where two opposite parties claim a right to re- 
ceive the goods, both or either of them will be willing to give an 
indemnity to the master ; and the master should in prudence de- 
liver the goods to the party, upon whose indemnity he can most 
safely rely. But if a satisfactory indemnity is not offered, and 
the master must exercise a discretion ; then if the bill of lading 
has not been assigned over by the consignee, and he has failed, 
without doubt the master should deliver to the person who claims 
for the use of the consignor. If the consignor has indorsed bills 
of lading to different persons, as was tj le case in Caldwell v. Ball, 
the master should deliver to the person to whom the consignor 
first made the indorsement^). If the consignee has assigned 
the bill of lading, and the validity of the assignment be question- 
able ; it seems most proper for the master to deposit the goods in 
a place of safety, and apply to the Court of Chancery by way of 
interpleader, to compel the contending parties to litigate their 
rights by an action between themselves. 

The late act of parliament to which 1 have already referred, 
will relieve the master from all difficulty in the cases therein pro- 
vided for. 

25. By the law of France (l) the right of the vendor, or of the per- 
son, who has advanced money at respondentia on the specific security 
of goods, cannot be devested by an assignment of the invoice or 
of the bill of lading; Emerigon and Valin agree upon this point; 
although they differ as to the effect of such an assignment upon 
the right of the general creditors of the assignor; the former 


(J) Mills and Another e. Ball, 2 Bos. 
A Pull. 457. The defendant was a 
wharfinger, but the doctrine applies equal- 
ly to the case of a master. 

(A) See the three cases in 1 Emerigon, 
317, 318, quoted by Sir Willuun Scott, 


in the case of the Constantsa, 6 Rob. 328. 

(1) Valin on the French Ordinance, 
lir. 2, tit. 10, art. 3; Emerigon, tom. 1, 
p. 319. See before, sect 2, of this chap- 
ter, p. 4 56. 
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maintaining that their right is not devested by it ; the latter in- 
sisting that it is devested in favour of the operations of commerce: 
but. admitting this to be contrary to the general policy of the 
French Law, which requires actual delivery of possession in order 
to effect this purpose, according to its general maxim, that a mere 
assignment does not vest the property, simple transport ne saisit. 
The Ordinance, as I have already observed (m), expressly declares 
that the sale of a ship at sea shall not prejudice the creditors of 
the vendor. 


(m) Liv. 2, tit. 10, art. 3. See ante, part 1, chap. 1, sect. 3, p. 17, and 
Code de Com. art. 196. 
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CHAPTER XL 

OP SALVAGE. 

Having thus treated of the rights and duties arising out of the 
contracts between the shipowner and merchant, it seems proper in 
the next place to consider a subject, which the dangers of navi* 
gation frequently render interesting to both alike ; namely, the 
compensation that is to be made to other persons, by whose assist- 
ance a ship or its loading may be saved from impending peril, or 
recovered after actual loss. This compensation is known by the 
name of Salvage, and at present is commonly made by a payment 
in money, but in the infancy of cotnufyce was more frequently 
made by the delivery of some portion of the specific articles saved 
or recovered. 

All foreign codes of maritime law, both ancient and modern, 
contain provisions and enactments on this head? In some of them 
the value to be paid is fixed at a certain portion of the articles 
saved, or of their value, according their nature and quality, or 
the circumstances of the case. But it is obvious that positive and 
settled rules are little adapted to the administration of justice in 
varying and unsettled cases ; and ‘what can be more various and 
unsettled, than the degrees of labour experienced on the ocean, or 
the degrees of peril to which persons who engage in the merito- 
rious task of assisting the distressed on that element are at different 
times exposed ? and therefore in the case of wreck or derelict at 
sea, the law of England, like the law of some other countries, has 
fixed no ^positive rule or rate of salvage, but directs only as a 
general principle, that a reasonable compensation shall be made (a). 

(«) In the case of derelict becoming disused, and the reward become discre- 
the property of the crown, it was formerly tionary. Case of the Aquila, 1 Rob. Ad. 
the settled 'practice of the Court of Ad- Rep. 37 ; Wellwood’s Sea Laws, tit. 24. 0 
miralty to give a moiety to the finders or At present, seldom more than one-half, 
salvors, but the practice has been long or less than one-third is given. The 
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The legislators of all civilized and commercial states in modem 
times (6), have laboured earnestly to repress by due severity of 
punishment, the barbarous spirit of plundering the helpless and 
distressed mariner, whose situation calls for assistance and relief. 
•And very salutary provisions have been made on this subject by the 
wisdom of our own parliaments (c), but whidh 1 shall forbear to 
detail, as not properly belonging to my subject, and proceed to 
the consideration of salvage, first, with regard to effects pre- 
served from the perils of the sea; and, secondly, with regard to 
effects retaken from an enemy, into whose hands they may have 
fallen. * 

2. A person, who by his own labour preserves goods which the 
owner, or those intrusted with the care of them, have either aban- 
doned in distress at sea, or are unable to protect and secure, is 
entitled hy the common law of England to retain the possession of 
the goods saved, until a proper compensation is made to him for 
his trouble (d). This compensation, if the parties cannot agree 
upon it, may by the same law be ascertained by a jury in an action 


Britannia, Plash, 3 Hag. Ad. Rep. 
153 ; the Effort, 3 Hag. Ad. Rep. 165 ; 
Queen Mab, Tollman, 3 Hag. Ad. Rep. 
242. In & case of dfrelict of very 
small value, no owner appearing, the 
whole net value*.35f., was allowed. Wil- 
liam Hamilton, Hughes, 3 Hag. Ad. Rep. 
168. . See also the Frances Mary, Ken- 
dal, 2 Hag. Ad. Rep. 89 ; the Rebecca, 
2 Hag. Ad. Rep. 90. 

The general principles as to the al-' 
lowance of salvage, are the same in 
American as in English jurisprudence. 
Where the amount of salvage is not fixed 
by positive law, it must bo determined by 
the principles of the maritime law, and 
must necessarily rest in an enlarged dis- 
cretion, to be exercised according to the 
circumstances of eaoh case. It is im- 
possible, therefore, to lay down any posi- 
tive rule on the subject. Looking to 
the current of decisions, it will be found 
that it is rarely less than one-third, or 
more than one-half of the property saved, 
unless the services have been very incon- 
siderable, or tbe amount of the property 
has been very great. And in cases of 
derelict, although the rule is now deemed 


a flexible one, yet Courts of Admiralty 
still adhere to a moiety as the favourite 
amount, and require some peculiar cir- 
cumstances to displace it. 

The Appellate Courts of the United 
States, are disposed not to encourage ap- 
peals in cases of salvage, as mischievous 
to all parties, and therefore, generally 
adhere to the salvage given in the Dis- 
trict Courts, unless there are very strong 
circumstances calling for a different rule. 
Mr. Justice Story's note to American Edi- 
tion, p. 397, and see tbe cases there cited. 

( h ) I have used the words M in modern 
times," because formerly, the claim of the 
r sovereign, power in some countries was 
not less barbarous than the temper of 
the inhabitants. See Valin’s preface to 
tit. 9 of book 4 of tbe French Ordin. 

(c) See the statutes 3 Edw. 1, c. 4 ; 
4 Edw. 1, stat. 2, s. 2; 12 Anne, tut. 
2, c. 18 j 26 Geo. 2, c. 19, and 1 and 2 
Geo. 4, c. 75 and 76 ; 1 Black. Com. 
chap. 8, sect. 1 1. 

(d) Hartford e. Jones, 1 Lord Raym. 
393 ; Baring and Others e. Day, 8 East, 
57. 
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brought by the salvor against the proprietor of the goods: or the 
proprietor may tender to the salvor such sum of money as he 
thinks sufficient, and upon refusal to deliver the goods, bring an 
action (0) against the salvor; and if the jury think the sum ten- 
dered sufficient, he will recover his goods pr their value and the 
costs of his suit. But a person, even though he may be the 
lord of the manor, cannot entitle himself to a claim of salvage by 
taking possession of a wreck or parts thereof against thfe consent of 
those who are at hand and upon the spot, employed by the owner 
of the ship to save and preserve them (f). And if one set of per- 
sons have taken possession of a vessel abandoned at sea, and are 
endeavouring to bring it into port and save it, another set have no 
right to interfere with them and become participators in the salvage 
unless it appears that the first would not have been able to effect 
the purpose without the aid of the others (g). Nor, if a vessel be 
preserved, the cargo of which consists of government stores, is the 
dispossession of the original salvors by the officers of a king's 
ship warranted by law without reasonable cause for their inter- 
ference. Should, however, persons b^ found in possession, who, 
from want of experience, may be unfit ttf be trusted with valuable 
property, or who have been guilty of gross misconduct, which 
may render their removal proper and necessary ; the interference 
of the king's officers may in such cases be not pnly justifiable but 
even laudable (A). If the salvage is performed at sea (*), or be- 
tween high and low water mark ( k ), the Court of Admiralty has 
jurisdiction over the subject, and will fix the sum to be paid, and 
adjust the proportions, and take care of the property pending the 
suit ; or if a sale is necessary, directa sale to be made, and divide 
the proceeds between the salvors and the proprietors according to 
equity and reason. And in fixing the rate of salvage, this Court 
usually has regard not only to the labour and peril incurred by the 
salvors, but also to the .situation in which the^ may happen to 


(«) Vi*., of detinue or trover. 

(/) Sutton v. Buck, 2 Taunt. 302., 
(y) The Maria, Kilstrom, 1 Edw. 175 ; 
the Charlotte, Newer, 2 Hag. Ad. Rep. 
361 ; the Eugene, Bourne* 3 Hag. Ad. 
Rep. 16 6 ; the Effort, 3 Hag. Ad. Rep. 
165 ; Queen Mab, Tollman, 3 Hag. Ad. 
Rep. 242. 

(A) Blenden Hall, Barr, 1 Bods. Ad. 


Rep. 414. 

(0 The jurisdiction of the Court of 
Admiralty seems not to extend higher 
up the river Thames than a sand, called 
the Black Tail Sand. See 6 Rob. 39, 
and the case of Baxter and Others e. 
Reader, there cited. 

(*) 1 & 2 Geo. 4, c. 75, s. 31. 
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stand with respect to the property saved, to the promptitude 
and alacrity manifested by them, and to the value of the ship and 
cargo, as well as the degree of danger from which* they were 
r rescued (i t ). 

$ “ Salvage,*' said Sir John Nicholl , in a recent case (m) is not 
always a mere compensation for work and labour; various circum- 
stances, upon public considerations, the interests of commerce, the 
benefit and security of navigation, the lives of the seamen, render 
it proper to estimate a salvage reward upon a more enlarged and 
liberal scale. The ingredients of a salvage service wee first, enter- 
prise in the salvors in going out in tempestuous weather to assist 
a vessel in distress, risking their own lives to save their fellow- 
creatures, and to rescue the property of their fellow-subjects. 
Secondly , the degree of danger and distress from which the pro- 
perty is ,rescued v whether it was in imminent peril and almost cer- 
tainly lost,*if not at the time rescued and preserved. Thirdly , the 
degree of labour and skill which thfe salvors incur and display, and 
the time occupied. Lastly , the value. Where all these circum- 
stances concur, a large and liberal reward ought to be given ; but 
where none, or scarcely any take place, the compensation can 
hardly be denominated a salvage corfipensation ; it is little more 
than a mere remuneration pro opere et labor e.” In civil salvage, 

- the Admiralty does not recognise the rule of proportion, but 
accords an equitable remuneration for the service rendered. A 
small proportion where the property is very large may be sufficient 
for that purpose^ The question will always resolve itself into the 
consideration of. circumstances attending the particular case ( n ). 
Thus, where arbitrators had given one-fourth of the value of a 
ship, and it was agreed between the salvors and the consignees of 
the cargo that the amourtt payable in respect of the cargo should be 
* referred to the Court of Admiralty, that Court, the cargo being 
valued at 38,000/., awarded 1,000/. for contingent losses ; 1,500/. 

(!) In the case of the Upnor, 2 Hog. (m) The Clifton, Iaghtbody, 3 Hag. 
Ad. Rep. 3, salvage was refused for Ad. Rep. 117. See also the observations 
bringing into port a barge found without of the learned Judge in the case of the 
anchor or crew aground, on evidence that Hector, Freeman, 3 Hag. Ad. Rep. 90, 
it was not uncommon to leave barges and the Industry, Davis, 3 Hag. Ad. Rep. 
-there, and fetch them off afterwards. 203. 

, See also The William Beckford, Muirhead. (») The Salacia, Garland, v 2 Hag. Ad. 

At the Delegates, 17th and 24th Nov. Rep. 262. 

1801, MS. 3 Rob. Ad. Rep. 365, S. C. 
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for salvage reward, and 2001. for the master's expenses. In one 
case of extraordinary service, where private treasure and govern- 
ment stores lost on board a king's ship to the amount of 157,000/. 
were recovered by officers and men of the Royal Navy, 54,000/. 
was finally awarded, including the expenses, and a compensation 
to the Admiralty for the pay, victualling, wear and tear of his 
Majesty’s ships while employed upon that service.” (o). 

In the case of a homeward-bound West India ship taken by 
the French , near the coast of Jamaica^ while proceeding from 
Savannah le Mar to Bluefields to join convoy, and recaptured by 
persons going in boats from the shore, one-sixth was allowed for 
salvage; and as the voyage homeward, and consequemtly the 
right to freight had commenced, and jhe freight was ultimately 
earned, the salvage was*paid upon the freight as well as the ship 
and cargo (p). So in the case of the English ships liberated from 
the French upon the occupatiqn or capture of Oporto 'by the 
British and Portuguese troops, salvage was allowed upon the 
freight of such of them as had* gonfe out from England in ballast 
under contracts to fetch home cargo A' ( 7 ]. 

In the case of a British ship, purchased at sea from a French 
privateer by an American oaptain, who&e own ship had also been 
taken by the same privateer; and whdwas allowed to*takehis own 
and the British crew on board the purchased ship, and who was 
considered to have fairly intended to restore the British ship to 
her owners, the owners were directed to protect*bim against the 
bills drawn for the purchase, and also to pay biin,a- 8 um of money 
equal to about one-seventh of the value .after deducting the 
purchase-money (r). • 

In the case of a slave-ship rescued from insurgent slaves on the 
coast of Africa , by another vessel employed in the same trade, 
oner-tenth of the value wa§ allowed (*). In the case of a Danish 
ship, deserted by its ere on the English coast, and brought into 
Harwich without any considerable danger, two-fifths were decreed 
for salvage £/). In the case of another ship, which having struck 


W H. M. S. Thetis, 3 Hag. Ad. Rep. ' (r) The Henry, Hannay, I Edw. 192. 

14 ; 2 Knapp, p. 390. (#) The Trelawney, Lake, 4 Rob. Ad* 

(p) The Dorothy Foster, Sovrden, 6 Ijtep. 223. 

Rob. Ad. Rep. 88. (*) The Fortuna, Quest, 4 Rob. Ad. 

<*) The JProgress, Barker, 1 Edw. t Rep. 193. 

210; the Race- horse, 3 Rob. Ad. Rep. 301 . 

*K K 
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upon a rock, lost her rudder, had her bottom beaten in, and been 
deserted by the crew, was weighed off with great peril by one set 
of personb, and placed in such a situation as to enable the master 
to bring off some bullion, but which afterwards sunk, and was 
again weighed up and bfpught into Harwich by another set of 
persons, two-third* were ♦ decree/!, .an 4 the amount distributed 
rateably among the first and ^pcond set of ‘ salvors («). Where 
the master of a whaler and a boat’s c^w of five men had gone, at 
the imminent peril of their lives, to assist a vessel dismasted, with 
the water making a breach over her, when they assisted in rigging 
a jury-mast, and afterwards towed the, vessel during six days to 
Plymouth , the Court awarded 1,200/. dutofa value of 7,000/. (e). 
In another case, where a ship with government stores was pre- 
served by thirty-two salvors at great risk to all, and with loss of 
life to three, x besides damage to and loss of boats, the owners of 
the ship estimating her at 1,500/., tendered 400/. as salvage for the 
ship and freight. The stores were valued at 5,000/. The Court 
adopting the tender, gave 900/. in .addition for the stores, making 
together a salvage of about one-fifth , and apportioned the sum 
among the surviving ‘salvors and the families of thage who 
perished w). In another case, where a captured ship had been 
deserted by the captors and was recovered and saved with great 
risk, trouble and discretion, a moiety was given (a?). The Court 
of Admiralty will give as much encouragement as possible to a 
steam-boat assisting in the preservation of property in danger, or 
actual apprehension thereof, on account of the great skill and the 
great power of vessels of this description (y). But the Court will 
not suffer a claim of salvage to be ingrafted on the local ignorance 
of foreigners, who cannot be expected to be well acquainted with 
our coast, although a recompense must be made for the service 
actually rendered to them («). Neither, is a passenger entitled to 
make a claim fbr the ordinary assistance he may be enabled to 
afford to a vessel in distress $ it being the duty , as well as the in- 
terest of all persons on boafd of every description, to contribute 


(«) The Jonge Bastiaan, Steyting, 5 
Rob. Ad. Rep. 322. 

(«>) The Jane, Hudson, 2 Hag. Ad. 
Rep. 338. 

(ip) Marquis of Huntley, Moliason, 3 
Hag. Ad. Rep. 246. 


(*) The Elliotta,2 Dod. Ad. Rep. 75. 
(y) Raakes, Gardiner, 1 Hag. Ad. 
Rep. 246. 

(a) The Vrouw Margaiptha, Jacobs, 
4 Rob. Ad. Rep. 103. 
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their aid on such an occasion (a). A passenger, however, is not 
bound to remain on board the ship ip the hour of danger, but may 
quit it, if he has an opportunity ta tio so much less is he re- 
quired to take upon hitoself ahy responsibility as to the conduct of 
the ship. And, therefore, in the following case a passenger was 
permitted to recover' a very considerable sum fdr extraordinary 
services performed:, and tespftdsibility incurred. A ship bound to 
the Went Indies struck upon tffe shoals of Chichester , in a gale of 
wind, and in that situation was ^eserted by the master, who took 
part of the crew with him. A person. who had commanded vessels 
in the same trade, and was then on board as a passenger, took 
the command of the ship, by the desire of the passengers, and with 
the consent of the mate and the remainder of the crew, and 
carried her back in safety to Ramsgate harbour. The owner ap- 
proved of his conduct, and in a letter to the underwriters attributed 
the preservation of the ship to his skill and management*, and inti- 
mated that he thought 2001. the lowest compensation that could 
be made to him ; this was done under an expectation that the 
remuneration might form a part of a general -average. At the 
trial of the cause, the Chief Justice, Lord Alvanly , said he was 
inclined to think the plaintiff was entitled to be paid something 
for his service, as he appeared to have placed himself in a situation 
of responsibility, and would have been answerable for neglect or 
misconduct. The jury gave 400/. An application was made to the 
Court of Common Pleas in the ensuing term to set aside the verdict, 
but the Court refused to do so (ft). § Where two vessels sailed as 

consorts under an agreement, usual in the Greenland fishing ser- 
vice and in other voyages, to render mutual assistance, the Court re- 
fused to entertain a claim of salvage for services rendered by one to 
the other (c). And where the master of a vessel in distress contracted 
with the master of another vessel for assistance for a sum certain, 
a claim for salvage by the latter was rejected {d). * But loose con- 
versations at the commencement of the service and before its ex- 
tent could -be known, will not be considered conclusive of the 
merits of the case, or the quantum of reward (e). $ 


(а) The Branston, Wilson, 2 Hag. 
Ad. Rep. 3. 

(б) Newman v. Walton, 3 Bos. & 
PulL 612. . 

(c) The Zephyr, Arrowsmtth, 2 Hag. 
Ad. Rep. 43; the Margaret, Kay, 2 Qag. 


Ad. Rep. 48; the Waterloo, 2 Dodo. 
423 ; the Trelawney, 4 Rob. Ad. Rep. 223. 

(d) The Mulgrave, Garbatt, 2 Hag. 
Ad. Rep. 77. 

(e) The Selacia, Garland, 2 Hag. Ad. 
Rep. 262. 

K K 2 
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If a hired transport, under the care of a master appointed by 
the owner, be brought into difficulty in the execution of a service 
in which men-of-war and transports are associated, a man-of-war 
is bound, if it be in his power, to extricate the transport, and can 
have no claim in the nature of salvage for the performance of his 
duty (/). So, also, if part of the crew mutiny, and obtain a tem- 
porary possession of the ship, and another part afterwards attack 
and overpower the mutineers, and recover the ship, the latter can- 
not maintain a suit for sabage , because their conduct, though meri- 
torious, is only the performance of a duty incumbent on them (g ). 

3. But although by the law of England , there is an obligation 
upon king’s ships to assist the merchant vessels of this country, still a 
king’s ship may be entitled to an adequate reward for services per- 
formed by her (A). 

§ In, the case of the Lustre (i), Finlay , value 11002., to the 
assistance*of which, on the application of her owners, his Majesty’s 
steamer. Dee had been dispatched, by order of the admiral at 
Portsmouth “ upon the express stipulation and condition that the 
owners and underwriters, would be answerable for the payment of 
the stores expended or damaged,” — it was alleged, that this sti- 
pulation barred the officers and men from all claim to salvage. 
Sir John Nicholl said, “ It is a mistake to suppose that the public 
force of the country is to be employed gratuitously in the service 
of private individuals, merely to save them from expense. These 
government steam-vessels are kept for the public service, and the 
officers in command cannot employ them in the service of indivi- 
duals, and thus risk the public property, without authority, or an 
indemnity for all expense and damage. Here there was a stipu- 
lation given, upon the admiral at Portsmouth allowing the Dee to 
be so employed ; but it has nothing to do with a reward for per- 
sonal service : it was never so intended, and cannot, on principle, 
be so maintained. There might in the, service have been a great 
exposure of life, and there was much of risk and labour. Why 
are officers and crews to hazard their lives or undergo labour to 
save the owners of merchant ships from the expense of hiring 
private steamers, or resorting to other means? I am clearly of 

(/) Belle, Betts, 1 Edw. Ad. Rep. (A) Mary Ann, Ferrier, 1 Hag. Ad. 
66. See alto the Francis and Elisa, 2 Rep. 158; the Clifton, Lightbody, 3 
Beds. Ad. Rep.’ 115. Hag. Ad. Rep. 117. 

(?) Governor Raffles, King, 2 Dod. (*) 3 Hag. Ad. Rep. 164. 

Ad. Rep. 14. 
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opinion, that officers and men so employed, and who perform 
essential service, are entitled to reward as much as in the case of 
re-capture. In that description of cases, they receive less than the 
law gives to privateers ; so here, the condition to reimburse all expen- 
ses in case of damage, is a reason for a less reward than when a 
steamer goes out on private risk and enterprize. The only question 
is, the quantum : 100/. is as little as I can give, and the expenses.” 

In a subsequent case ( j ) of salvage, by a government steamer 
and two hundred men, it appeared that the Ewell Grove was in 
extreme danger on a shoal off Jamaica , where she had been for 
three days, when signals of distress brought the steamer to her 
assistance. In about eight hours afterwards, the Ewell Grove 
was moored in safety, and on the next morning towed into Carlisle 
Bay. The Court, on a value of 6000/., gave 1200/. and costs. 

4. The apportionment of salvage among the persons engaged in 
the salvage service, and the nature and amount of service which 
establish a title to share, often give rise to questions of considerable 
difficulty. The general principle is, that all shall share in the 
reward who have contributed to the safety of the property upon 
which it is assessed. 0 

A ship, deserted by her master and crew, was taken possession 
of in a state *of derelict by a sloop of war and a transport, and, 
after great exertion on the part of both, was brought into port. 
“ In no instance,” said Lord Stowell 9 u except where the crown 
alone has been concerned, and where no claim has been given for 
a private owner, has more than one-half been decreed by way of 
salvage. As this property is valuable, the nett proceeds of the 
ship, cargo, and freight amounting to more than 12,000/., there 
seems no reason for going beyond this rule upon the present occa- 
sion. I have no doubt of allowing a moiety ; and the only ques- 
tion then is, respecting the apportionment between the salvors, of 
the sum so allotted. N # ow, the king's ship is,* I think, to be 
deemed the principal salvor ; the commanding officer of the ship 
having presided on the occasion, and given the necessary direc- 
tions as to the best and most efficacious mode of saving the pro- 
perty ; but it must, at the same time, be taken into consideration, 
that the chief part of the labour lay upon the crew of the trans- 
port. In order to make an equitable division between the parties 
entitled, it appears to me that some reference should be had to the 


O') The Ewell Grov* Barton, 3 Hag. Ad. Rep. 209. 
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number of persons on board each of the ships. The crew of the 
transport! it should seem, consisted of thirty-six men; and though 
it does not appear from any evidence in the cause what might be 
the exact number on board the king’s ship, yet, judging from the 
size of the EEepiigle (the sloop), and from the number of hands 
usually allotted to vessels of the same rate and 'description, the 
probability is, that there were from ninety to one hundred and 
twenty men on board that ship. Without entering into any very 
minute distinctions upon this point, I shall direct three-fourths of 
the salvage money to be paid to the commander, officers, and 
crew of the sloop L'Espiigle , and the remaining one-fourth to the 
master, officers, crew, and owner of the transport vessel” (A). 

The American ship Baltimore , laden with a valuable cargo, in 
the prosecution of a voyage from Liverpool to Baltimore , in Ame- 
rica, met with very tempestuous weather, and being reduced to a 
state of helpless distress, not only by the damage she had sus- 
tained, but by the illness and exhaustion of her crew, fell in with 
the Rapid, a post-office packet. The captain of the packet having, 
at their earnest solicitation, taken the American master and 
crew on board his ship, inquired of his own officers and company 
whether they were inclined to volunteer their services, and endea- 
vour to save the vessel and cargo. With the exception of one 
man, they all expressed their readiness for the service ; and the 
mate and ten of the packet’s crew were sent on board the Balti- 
more, taking with them a supply of the necessary articles for the 
use of that vessel, and succeeded in bringing her in. The value 
of the property saved was 1900/. In a suit for salvage, an 
exclusive right was set up by the mate and his companions, who 
went on board the Baltimore, and a claim of participation was 
made by the captain and the remainder of the crew, and also by 
the owners of the packet, in respect of stores supplied to the dis- 
tressed ship. The value of the property saved was about 1900/. 
Lord StotoeU, after awarding 800/. for salvage, said, “ The next 
question is, amongst whom, .and in what proportion, this sum 
shall be divided. There can be no doubt whatever, that the claim 
of the captain of the Rapid is well-founded, for he is the life and 
soul of the whole business. His right to reward is indisputable ; 
and I shall give him the sum of 100/., to which I think he is 
justly entitled, as to a sort of flag-eighth. With respect to the (*) 


(*) L’Espt ranee, 1 Dod?. ^Ad. Rep. 46. 
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contest between those who weiit on board the Baltimore , and be- 
came the immediate instruments of preserving her, and those who 
remained on board their own ship, I confess I can see no suffi- 
cient ground for making a distinction between them, and consider 
it but fair to hold that they are all equally entitled to be rewarded. 
All of them, it is true, did not go on board the Baltimore ; but 
they were all (with one exception) ready to do so, and a selection 
of part of them became necessary, which was accordingly made — 
and, I have no doubt, properly made — by their commander. As 
all of them concurred in their readiness to go, they are all equally 
deserving of reward. It must be admitted that the mate is entitled 
to a considerable reward for the services he performed, and I shall 
therefore give him 80/. The rest I shall distribute equally amongst 
the crew of the packet, with the exception of the man who refused 
his services ; and his share, under the circumstances, ought to 
be given to the carpenter, in "addition to his own share* With 
respect to the claim of the owners of the packet, they are certainly 
entitled to receive the value of the sails and stores which were 
supplied from their vessel, and also the 0 amount of any other loss 
or expense which they may have fairly ihcurred.” 

In a case above cited, it appeared that his Majesty’s ship Thetis , 
employed in bringing specie from South America , sailed from Rio 
de Janeiro on the 4th of December , 1830, and was wrecked on 
the 5th, off Cape Frio , when she drifted into a cove surrounded 
by high rocks, and sunk, with treasure to the amount of above 
810,000 dollars. When the news of this disaster reached Rio, 
Admiral Baker , the commanding officer of the British squadron 
on that station, proceeded to the spot, surveyed the localities, col- 
lected all the information that could be obtained, and stationed a 
vessel, the Algerine , to guard the wreck. On his return to Rio, 
the possibility of recovering any part of the property engaged 
Admiral Baker's attention* The subject excitedT general interest 
at Rio, among the British officers and others, and particularly in 
the mind of Captain Dickinson, whaformed plans and constructed 
models for that purpose. Captain Dickinson submitted these 
plans and models to Admiral Baker , or he was sent for and con- 
sulted by the admiral, and was eventually appointed by the admi- 
ral to undertake the recovery of the stores and specie . On the 24th 
January , two months after the accident, and one month after the 
purpose 6f recovering the stores and specie had been entertained, * 
and the means devised in cpmmunication with the admiral, Cap- 
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tain Dickinson sailed from Rio de Janeiro to effect that object. 

In the mean time, all the assistance that could be afforded by con- 
certed measures had been supplied. Stores and men had been 
furnished from other ships. Two vessels were put under Captain 
Dickinson's command. A net to inclose the cove, and a suspen- 
sion cable, had been proposed by the admiral, and constructed 
from the public stores ; and other things, to a small amount at 
least, had been procured at the admiral’s cost. There was much 
dispute as to whom the merit of particular contrivances and in- 
ventions used in the service was due ; but the result was, that the 
admiral had done every thing that an active and intelligent com- 
mander could do to promote and forward the enterprize, and that 
Captain Dickinson , by his ingenuity and exertions, fully justified 
the choice which had been made of him as the dux facti, or per- 
son to whom the immediate command of the enterprise was en- 
trusted. • 

A large amount of treasure wafe recovered 5 and the question 
was, whether the admiral or Captain Dickinson was to be consi- 
dered as the principal salvor, and whether the former could be con- 
sidered to have rendered such effective assistance as would entitle 
him to claim anything in the character of salvor. 

f< Salvage," said Sir John Nicholl , “ in it’s simple character, is 
the service which those who recover property from loss or danger 
at sea, render to the owners, with the responsibility of making 
restitution, and with a lien for their reward- It is personal in its 
primary character, at least 5 and those who are so employed in 
the service, are those whom the law considers as standing in the 
first degree of relation to the property and to the proprietors. 
This is necessary for the protection of the owner, who ought not 
to be burthened with artificial claims, and it is the natural mode 
of tracing effects to their efficient causes ; for by whom can the 
service be said* to be ostensibly performed, but by those who re- 
cover the thing, and on whom can the duty of restoring it lie, but 
on those who actually regain the possession ? These are the 
principles on which the Court proceeds in compelling restitution, 
when necessary, or in assigning a reward. It looks primarily to 
the actual salvor, and has uniformly rejected all claims founded 
on prerogative rights, as of the Lord High Admiral in former 
times, of lords of manors, of magistrates, and of flag-officers, ex- 
cept with reference to assistance substantially and beneficially 
afforded. Captain Dickinson stands indisputably in the character 
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of actual salvor, but his claim rests upon some averments that are 
not, in my view of the case, agreeable to the facts. He says, he 
was entirely dependent on his own skill and resources, and was 
in effect wholly uncontrolled in the direction of the salvage ser- 
vice, and never received from the Admiral instructions in what 
manner the treasure was to be recovered. So far as it is meant 
to represent his acts as entirely independent of the admiral, I 
must say the log, and the journal, and his own correspondence 
describe a service of a very different kind. The history of his 
appointment and recalls, the demand for supplies of naval stores, 
the compliance with those demands on the responsibility of 
the admiral when necessary, the constant communication, if not 
submission of all his plans and intentions for the admiral’s appro- 
bation and sanction, and the entire want of means to effect the 
service by his own resources alone, bespeak a case quite at vari- 
ance with this averment, and quite out of the ordinary class of 
independent and individual service. 

“ It is alleged also on his behalf, * that there is no principle of 
constructive assistance in civil salvage, and that no admiral or 
commanding officer of a station, not being an actual salvor, but 
merely by virtue of such command, has any right to claim to share 
in the salvage earned by, and awarded to, a ship belonging to 
such station.’ There is no difficulty in acceding to this proposi- 
tion, as expressed in these terms. What is earned by or awarded 
to a ship, will not be disturbed by secret constructive claims ; but 
that will not exclude a claim from being propounded on behalf of 
an admiral on special grounds of extensive contribution of assist- 
ance ; and in regard to the description of the admiral’s service in 
this case, as mere constructive assistance, I think it went much 
beyond that, and what is proposed as the test of that principle, 
the performance of mere official duties. I shall not undertake to 
define precisely what that line is, nor shall I enter into a scrupu- 
lous examination of what such an officer might be required to do 
in other .cases. The services which Admiral Baker represents 
himself to have performed, beyond the disputed merit of originat- 
ing and directing the service, are, that he furnished men and 
-stores from the ships on his own responsibility, and procured 
some things at his own cost and credit. It is objected, however, 
that Admiral Baker made no considerable advances till the adven- 
ture ha& become productive; but it is admitted that he authorized 
Captain Dickinson to proqure some articles to the amount of 100/«, 
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and we may infer from this admission what he was disposed to do 
if necessary. It was material also as indicating the general un- 
derstanding of the parties on this subject. The admiral also 
made insurances, and kept up a correspondence with the under- 
writers in this country, and with the Admiralty ; and it does not 
appear to me that he obtained from either any funds or assurance 
of indemnity. The letters from the Admiralty of the 19th of 
February, and 11th of August, 1831, have been exhibited; and 
they imply that Admiral Baker was considered by the Admiralty 
as intimately connected with the operations ; they refer him very 
much to his own judgment and discretion as to what might be 
proper to be done, saving only, says the latter despatch, * that 
the public were not to be put to any expense by the endeavours 
to save the treasure, beyond the use of the ships and crew, when 

the service would admit of it.’ This letter alone, if it were neces- 

. 

sary to rely upon it, would, I think, be almost sufficient to give a 
special character to this service. *it invests it, as to the salvors, 
with some degree of public authority, and imposes on the admiral 
the responsibility of doing yrhat was proper, with very little assist- 
ance or direction either from the underwriters, representing the 
owners, or the government; I think, that the responsibility was 
very beneficially discharged. Had there been any intrusion on 
the rights or interests of the owners in this act of the government, 
it might have been a good ground of objection on their part, and 
might have affected the whole question ; but the contrary was 
the fact. The underwriters were in communication with the Ad- 
miralty, and appear to have been privy to all that was done. If 
then admirals can be entitled at all, for anything but mere per- 
sonal presence and exertion, it must be for such services as these, 
which were infinitely more conducive to the success, than the 
admiral’s own personal presence could in this instance have been. 
The case of the Aquila , which has been sq much relied on, seems 
to admit that some services might have entitled even a magistrate, 
though it is not said what they should have been. It .would be 
saying nothing to require personal service; since, then, such per- 
sons would not be distinguished from any other. The exception 
supposed in that case is, in my judgment, very applicable to the 
present, as authority for what I am disposed, on the effect of ge- 
neral principle alone, to hold, and on these observations I shall 
pronounce that Admiral Baker is entitled to share as having con- 
tributed effective assistance ; and deemjng it expedient, in a case 
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of novelty, to act as far as L am able on rules and principles esta- 
blished in analogous cases, and thinking that the proportion 
allowed in other civil cases will not be unfit to be applied to this, 

I shall adopt the rule of the prize proclamation.” 

This case was one of extraordinary service, requiring great 
resources, much previous preparation, and assistance, without which 
the personal exertions of the actual salvors could have produced 
no beneficial result. It must be considered rather as an excep- 
tion to the general rule — that those only who were actually occu- 
pied in effecting a salvage service are entitled to share in 
a salvage remuneration. 

The ship Vine (l), in distress near the Needles , was assisted 
for three days and nights, and finally towed into Portsmouth by 
thirty sailors, eight of whom were employed on the Coast Guard 
Service, under the command of Lieutenant Porter , R. N v who did 
not accompany them. A separate claim of salvage being made 
for this officer, it was alleged on his behalf, “ that his men” had 
proceeded, under his directions in the revenue galley to the assist- 
ance of the vessel, that he gave them instructions, and also sent 
off a pilot-boat to aid their exertions. 

Lord Stowell said, “ lit this case what did Lieutenant Porter 
do ? He permitted the men, under his command, to perform 
with the boats a salvage service ; and on the ground of policy I 
think that officers of the Preventive Service should suffer their 
boats to assist vessels in distress ; but such a permission may 
have its inconveniences, and it may sometimes be a matter at least 
for consideration, how far the men employed in protecting the 
revenue, ought to be allowed to quit the particular service for 
which they are engaged. The nature and duties of this arduous 
service are a sufficient reason for Lieutenent Porter not going 
out in person with assistance to this vessel ; but to acknowledge 
him as a salvor would Jbe to introduce a sort of prize principle 
very inapplicable to cases of this description. In cases of prize 
a commander on shore, if the capture takes place within the limit 
of his station, is considered as the manager of the whole trans- 
action, and the property being condemned, he is entitled to his 
proportion ; but in questions of salvage the Court must not act 
upon the same liberality of principle that belongs to prize cases. 
Here all is to be paid out of the pockets of the British owner ; 
he alonfe is to pay all demands. The application, I repeat, is* 


(i) The Vine, Jay, 2 Hag. Ad. Rep. 2. 
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novel and in dismissing it, I go as far as I can in allowing Lieutenant 
Porter liis expenses/' 

There is, however, one exception to the rule above stated in 
favour of owners of vessels, which in rendering assistance have 
either been diverted from their proper employment, or have ex- 
perienced a special mischief, occasioning delay, injury, and loss, 
for which equitable compensation is frequently awarded by the 
Court of Admiralty (m). “ As to the owners,” said Sir Christopher 

Robinson , in the case of the Jane (n), before cited, “ the general 
principle of law is, that their claim is very slight, unless from the 
circumstances of the case, their property becomes exposgdHo 
danger, or they incur some real loss and inconvenience. There 
was no danger to their property in this case ; but in the detention 
of their vessel, and consequential risk and expenses, I think there is 
strong foundation on their part for a claim to share in the salvage.” 
In one case, where the sum of 4,000/. was allowed for salvage, 
one-half was allotted to the owner&'of the assisting vessel, on the 
ground of the injury she had sustained, by the great weight of 
the articles saved, and the .risk she ran of vitiating her insurance 
by increasing the peril “of her voyage (o). Upon the same 
principles, in the case of the Thetis (p), the claim of the Com- 
missioners of the Admiralty to share in the salvage reward, in re- 
spect of the wear and tear of the vessels employed in the salvage 
service, and the stores supplied to them was admittted. It is not 
necessary for salvors, in order to maintain their rights, to remain on 
board the vessel which has received their assistance ( q ). 

5. If the preservation of life can be connected with the 
preservation of property, whether by accident or not, the 
Court of Admiralty can take notice of it, but has no power of re- 
munerating the mere preservation of life, which must be left to 
private bounty (r). In a recent case (*), a suit for salvage by two 
fishing smacks against the Ardincaple stpam packet, it appeared 
that the Ardiwaple sailed from Louth on her voyage to New- 
castle, with thirty-two passengers, and a crew of eight on board. 
The weather soon became boisterous, and when between h oly 


(m) The Vine, Jay. 2 Hag. Ad. Rep. 
1 s the Mulgrave, Garbutt, 2 Hag. Ad. 
Rep. 77 ; the Salacia, Garland, 2 Hag. 
Ad. Rep. 262. 

< (*) The Jane, Hudson, 2 Hag. Ad. 
Rep. 338. 

(o) The Waterloo, 2 Dods. Ad. Rep. 
436. 


(;>) Ante, p. 497— 503. 

(q) Eleanora Charlotte, Osterman, 1 
Hag. Ad. Rep. 156. 

(r) The Aid, Teasdel, 1 Hag. Ad. 

Rep. 156. f 

(#) The Ardincaple, M‘Leod, 3 Hag. 
Ad. Rep. 151. 
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Island and Hamburgh Castle , a heavy sea struck the vessel and 
carried overboard every thing on deck. Seven seamen, including 
the master, were drowned, and afterwards two more seamen, 
washed out of the boat a-stern, were also drowned. The vessel 
became unmanageable, and was with great difficulty, under 
the directions of a passenger, brought to an anchor within two 
miles of a lee shore. While in that state, the sea breaking over 
her chimney, with mainmast and bowsprit gone, she parted 
from both her anchors and drove out to sea. The crew, 
having rigged a jury-mast with tarpaulins, she made signals 
of distress to several vessels at the Fern Islands , but no vessel 
came out except the smacks ; one of which took, with con- 
siderable difficulty,^ all her passengers on board, and both taking 
her in tow brought her into Shields. Sir John Nicholl , on a 
value of £1265, awarded £350 to the salvors, and said, “ The 
smacks were at anchor, sheltered from the storm, they went out 
with great enterprise and alacrity ; one of thfcru even Slipping her 
cable. The vessel saved was in a most perilous state: it is diffi- 
cult to suppose one more so. There \%as also great risk in taking 
the passengers out of this unmanageafile vessel, for though the 
storm had abated, the sear was much swollen and agitated, and 
therefore a meritorious service, was performed in extricating them, 
the vessel being then twelve miles from the shore. 

“ It is true that the ship and cargo are of no great value, but in 
the case of steam-boats, that is not the consideration ; they are a 
very peculiar species of vessels, making large profits, and they 
are not merely to pay for services, as if only carrying ballast ; 
humanity requires that every possible encouragement in the way 
of liberal reward should be given, in order to induce a prompt 
and efficient assistance to them, and the reward must be beyond 
a mere proportion of value *in ordinary cases.’ 9 

6. With respect to thp parties liable to pay salvage, and the inte- 
rest in respect of jvhich it is payable, the rule is that the property 
actually benefited is alone chargeable with the salvage recovered. 
If at the time of the salvage service the earning of freight has com- 
menced, and it be afterwards actually earned, it is liable to pay sal- 
vage as well as the ship and cargo. (/). 

A chartered ship at a monthly freight was captured and recap- 
tured on her homeward voyage. The owner and charterers hav- 
ing respectively made claim to ship and goods in the Admiralty* 


tO The Dorothy Foster, 6 Rob # Ad. Hep. 88. The Progress, Edw. Ad. Rep. 210. 
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Court, restitution was decreed to them on payment of salvage, 
which was paid by the charterer ' from the sale of the goods. Part 
of-, the freight having 1 been paid, t^e proceeds of the goods fell 
short of the residue* and it was held'inan action by the shipowner 
to irecover it, that h£ afcyae, in respect of the freight, was liable to 
^the whole 'salvage, and thSt the charterer might set off the amount 
he had paid for salvage, >gainpt the shipowner’s* demand for the 
freight unpaid (s). ■■ 

" The principle,” said Lord EUenborough, “ upon which freight 
isto contribute in the casS of general average is, that it was one of 
the things in. hazard at the time -when that' sacrifice which produced 
the general average waS made, and thefcprinciple upon which it 
contributes in the case of salvage is, that but fbr the recapture, for 
which the salvage is paid, it would3iave been lost. Salvage is a 
compensation to the salvors, not merely for the restitution of the 
property which has been made by them to the. prior owners, (for 
that is property an of mege justice on their part), but for the 
risk and hazard incurred by them, and for the beneficial service 
they have rendered the fopmer owners in rescuing that property 
from the danger in which It Was involved, and the persons to con- 
tribute to that salvage are the persons who would have borne the 
loss bad there been no such resci^f , and who. of course reap the 
benefit of that rescue. To form a judgment who would have 
borne the loss had there been no resfcue, and to whom the rescue 
was beneficial, we must look to the interest which each party had. 
The plaintiffs had an. interest in the hull of the ship, as shipown- 
ers, to the extent of the value of the ship, and they had also an 
interest in the arrival of the ship at London to the extent of the 
freight, which would have been due to them in that event, which 
was 16,145/. 18s. 7 d., and the defendants were interested in the 
goods to the amount of 14,351/. 18s. Id., but as the ship’s arrival 
would subject thdm to the payment of thp 16,145/. 13s. 7 d., the 
loss by the capture would have been on the whole a beneficial 
event to them, and they of course derived no advantage, but on 
tiie contrary received a. prejudice by the event of the rescue. The 
salvage, therefore, though computed upon ship and cargo, ought to 
be borne wholly by ship and freight, which is to be received by 
the shipowners, and the cargo ought to contribute nothing. It is 
very true that by this means the freight is made to bear that salvage. 


(a) Cox v. May, 4 M. &"S. 152. 
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which was paid to the recaptors in respect of the cargo saved, and 
the shipowner has a much higher -salvage to pay than would have 
been the case had the ship returned in ballast; but as it was in 
the contemplation of- all parties -that .the. ship was to come home 
loaded, the shipowners have no righf ttt. complain -of any conse- * 
quence which results .from what was -so contemplated; and if.J 
the plaintiffs are*' alone benefited by the rfecipture, they must bear 
the whole amount of the salvage, wbatev8r-tha$ may be. They 
must, therefore, bear the whole of the sqm, 2,8121. 0s. '6d.”§ 

7. When a well-founded claim of salvage has been entered in the 

Court of Admiralty, the proper eourse to be pursued by the de- 
fendants, in order tosavn^je expense of further proceedings, is to 
tender, in the first stage of tjjp cause, by acts of Court, and not 
personally and verbally to thei*claimants, a specific sum for the 
salvage, accompanied by an offer to pay ; tjt>e costs incurred. The 
Court will then consider of the 'sufficiency of the suoi tendered, v 
and if it shall be thought sufficjent.will mak& jthe party, who re- 
fuses the offer, liable not only to his own- coSts, but also to the 
costs of the other side, if it shall appear that the proceedings have 
been vexatiously pursued (t ) . « .ft* • 

8. In the case of valuable^property, and numerous proprietors and 
salvors, the jurisdiction and proceedings of this Court are admira- 
bly adapted to the purposes of justice. But as the delay and ex- 
pense necessarily incident to the proceedings of a high tribunal, 
sitting at a distance from the subject in contest, will often be in- 
jurious to the parties, the legislature has endeavoured to introduce 
a more expeditious and less expensive mode of adjustment. For 
this purpose several provisions have been at different times made 
by the legislature ; first, by a statute passed in the reign of Queen 
Anne (u), which, however, is confined to the case of assistance 
rendered to ships in distress'by or under £he direction of certain 
public officers and persons therein mentioned; secondly, by 
another statute passe& w the reign of George the Second («), by 
which the # first act was in some respects improved, and which also 
provided for the case , of assistance voluntarily given by persons 
not employed for that purpose ; afterwards, by a statute passed in 
the reign of George the Third (tv), which provides for the case of 


(0 The Vrouw Margaretha, Jacob*. 4 («) 13 Anne, itat 2, chap. 18. 

Rob. Ad. IJep. 103. See alio the Eleanors («) 26 Geo. 2, chap. 19. 

Charlotte, Oaterman, and the John and (w) 48 Geo. 3, chap. 130, sect. 21 
Thomas, Baxter, 1 Hag. Ad.Rep.136.lA7. and 22 ; 1 & 2 Geo. 4, c. 76. 
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assistance given at the request of the persons belonging to the ship $ 
without the intervention of the public officers or persons mentioned 
in the first statute ; and also contains several regulations applic- 
able to minor services and cases not within the former statutes : 
and further, by other statutes passed in the same reign ( x ), and in 
the reign of Oeorge the Fourth (y), I propose to detail these 
legislative provisions at some length : but I must premise that 
they do not apply to the Cinque Ports ; those ports have been 
made the subject of distinct enactments, which will be noticed 
afterwards (z). 

9. In the first place, in all parts of England , except the Cinque 
Ports , all sheriffs, deputy sheriffs,* justices of the peace, and all 
mayors, bailiffs, and other head officers of corporations and port 
towns near the sea, coroners, commissioners of the land-tax, con- 
stables, headboroughs, titfringmen, and ofifbers of the customs or 
excise, upon application, made to any of them, by or on the behalf 
of the chief officer of any vessel belonging to the king’s subjects, 
or others , in dangef of being, or actually being, stranded or run on 
shore, are empowered dhc[ required to command the constables 
of the ports nearest to the'cdast, to call together as many men as 
shall be necessary to the assistance alhd for the, preservation of the 
distressed ship and its cargo ; and if any «. Other ship belonging to 
the king, or his subjects, happens to be riding at anchor near 
the place of distress, the officers of *the customs, and constables, 
or any of them, are empowered ana required to demand of the 
superior officer of such ship assistance by his boats, and such 
hands as he can conveniently spare ; and if such superior officer 
refuses or neglects to give such assistance, he forfeits 100/., to be 
recovered by the superior officer of the ship in distress, with costs 
of suit in any Court of record (a). 

10. And to prevent confusion among the persons assembled, 
either fife want of proper orders, or by contradictory orders, they 
shall conform, in the first place, to the orders of the master, or 
other officers or owners, or ’ thp persons employed by them ; and 


(») 68 Geo* 8, o. 87. Humber. l*he same set regulates the 

(y) 1 Ac 2 Geo. 4, c* 75. pilotage to and from the port of Kingston- 

's) By the Statute 39 & 40 Geo. 3, upon-Hull. 
c p. 1. and p. 0 . a. some provisions are <«) 12 Anne, stat. 2, c. 18, s. 1, and 
made for a4JustUqr the salvage of an- 26 Geo. 2, e. 19, s. 9. 
cbors, cables, &e A fopnd in the river 
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for want of their presence and directions! to the orders of the 
persons authorised to execute these statutes in the following su- 
bordination! as they happen to be present ; namely, officer of the 
customs, officer of excise, sheriff or his deputy, justice of the 
peace, mayor or chief magistrate of a corporation, coroner, com- 
missioner of the land tax, chief constable, petty constable or other 
peace officer ; under the penalty of 51. for wilful disobedience of 
such orders, to be levied by warrant of a justice. 

11. The high sheriff, by the common law, and by the statute (6), 

in case of need, and in the absence of the high sheriff, any justice 
of the peace may take sufficient power of the county, to repress all 
unjust violence, and duly to enforce the execution of the statute. 
And the commander of the ship in distress, or officer of the cus- 
toms, or constable on board the same, may repel by force persons 
who, without their consent, press on board the ship, and .thereby 
molest them in its preservation (c). 0 

12 . And for the information of persons interested, who may 
happen to be absent, the officers of the customs shall, as soon as 
convenient, cause all persons belonging* to the ship, and others, 
who can give an account thereof, or of tlie ‘cargo, to be examined 
upon oath before some justice of the peace, as^ to the name or de- 
scription of the ship, the names of the master and owners, and of 
the owners of the cargo, and of the places of departure and desti- 
nation, and the occasion of the ship’s distress ; which examination 
the justices are to take down in writing, and to deliver a copy 
thereof, with a copy of .the account pf^the goods, to the officer of 
the customs, who shall transmit the '"same to the secretary of the 
Admiralty, who shall publish iir the next London Gazette so 
much thereof as shall be necessary for the information of the 
persons interested (d). 

13. And for the encouragement of persons who jgive their assist- 
ance, and for adjusting their reward, the first statute (e) provides, 
that the officers of the customs ( f ), master of any ship, and all 
others who shall act or be employed in the preservation of ship 
or goods, shall, within thirty days , be paid a reasonable reward 
by the master, mariners, or owners of the ship in distress, or the 


* 6 ) 26 Geo. 2f e. 19 , 8 . 13 (/) The words of the act are “ the 

(c) 12 Apne, stat. 2, e. 18, s. 3. said collectors,” but collector* have not * 

(d) 26 Geo. 2, c. 19, s. 15. been named before. 

(0 12 Anne, stai. 2, c. 18, s. 2. « 
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merchant whose ship or goods shall be saved ; and in default, the 
ship or goods saved shall remain in the custody of the officer of 
the customs, or his deputy, until the persons employed shall be 
reasonably gratified, or good security given for that purpose to 
their satisfaction j and in case, after such salvage, the superior 
officers, mariners, or owners of the ship saved, or merchant whose 
goods shall be saved, shall disagree with the officers of the cus- 
toms, qr his deputy, touching the monies deserved by any of the 
persons employed, the commander of the ship saved, or owner of 
the goods, or merchant interested therein, and the officer of the 
customs, or bis deputy, may nominate three of the neighbouring 
justices of the peace, who shall thereupon adjust the quantum of 
gratuities to be paid to the several persons acting or being em- 
ployed in the salvage ; and such adjultments shall be binding on 
all parties, and shall be recoverable in an action at law, to be 
brought ill any court of record by the respective persons to whom 
the same shall be allotted* And *in ’case it shall happen that no 
person shall appear to make, his claim to all or any the goods that 
shall be saved, then the abief officer of the customs of the nearest 
port to the plac^ where ' the ship was in distress, shall apply to 
three Of the nearest justices of the peace, who shall put him or 
some other responsible person *in possession of the goods, such 
justices of the peace taking an acgount in writing of the goods, to 
be signed by such officer of the customs ; and if the goods shall 
not be legally claimed within the space of twelve months next 
ensuing, by the rightful owner thereof, then public sale shall be 
made thereof ; and if perishable goods, shall be forthwith sold, 
and after all charges deducted, the residue of the igpnies arising by 
such sale, with .a fair and just account of the whole, shall be trans- 
mitted to the Exchequer^ there to remain for the benefit of the 
rightful owner when appearing { who, upon affidavit or other 
proof, made of his right or*property thereto, to the satisfaction of 
one of . the Barons of the coif of the Exchequer, shall upon his 
order receive the same out of the Exchequer. 

But this statute not containing a provision for adjustment of 
the salvage, if the contending parties could not agree in the nomi- 
nation of justices, nor providing any method of raising money 
immediately for payment thereof, and being defective in other 
respects, the second statute (g) provides, that the justice of the 


(jt) 26 Geo. 2, c. 10, s. 6. 
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peace, mayor, bailiff, or collector of the customs, or chief con- 
stable, who shall be nearest to the place where any ship or goods 
shall be stranded, shall forthwith give public notice for a meeting 
to be held as soon as possible of the sheriff, or his deputy justices 
of the peace, chief magistrates of towns corporate, coroners, and 
commissioners of the land tax, who, or any five or more of them, 
are required and empowered to examine persons upon oath, adjust 
the quantum of salvage, and distribute the same among the per- 
sons concerned ; and the sheriff and other persons before men* 
tioned, attending and acting at the meeting, shall each be paid 
four shillings a day (Ji) for his expenses in such attendance, out of 
the effects saved. 

And if the charges and rewards of salvage directed to be paid 
by these statutes shall not be paid, or sufficient security given for 
the same, within forty days* tiext«after the services performed, the 
officer of the customs concerned in the salvage may bbrrow and 
raise as much money as shall *be sufficient to pay such charges 
and rewards, or any part thereof then' remaining unpaid or unse- 
cured, by bill of sale, under his hand* and seal, of the ship or 
cargo saved, or a sufficient part thereof, redeemable, nevertheless, 
upon payment of the principal borrowed , *and^ interest at four per 
cent . (i). * 

1 4. The provisions before mentioned applying only to the case 
of services performed under the orders of persons authorized to 
give directions in this respect : it is further directed by the second 
statute (J), that in case any person^ persons, not employed by 
the master, mariners, or qwn^ers, or other persons lawfully autho- 
rized, in the salvage of any ship, 6r the cargo or provision thereof, 
shall, in the absence of persons so employed or authorized, save 


(A) This is the sum appointed to be 
paid to the justices for their attendance 
at the Quarter Sessions, by a statute made 
in the 19th year of the reign of Richard 
2, A.D. 1388, and which still continues, 
although so utterly inadequate in the 
present times. But experience shews 
that the gentlemen of the country are in* 
duced to discharge the important office 
of magistrates by the most honourable 
motives, and without expecting a remu- 
neration even of their actual expenses. 


CO 26 Geo. 2, c. 19, s. 7. 
p) 26 Geo. 2, c. 19, s. 5. By 6 Geo. 
4, c. 105, s. 100, so much of this act of 
the 26 Geo. 2, as relates to .the revenue 
of the customs is repealed ; it seems dif- 
ficult to say what or how much that may 
be. This fifth section of the 26 Geo. 2, 
is referred to in the margin of the re- 
pealing act. Perhaps the repeal was in- 
tended to introduce the 47th and 48th 
sections of chap. 107, relating to the sale 
of goods to defray salvage duty free. 
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any ship or goods, and cause the same to be carried for the benefit 
of the proprietors into port, or to any adjoining Custom-house, 
or place of safe custody, immediately giving notice thereof to 
some justice, magistrate, custom-house or excise officer, or shall 
discover to any such magistrate or officer, where any such effects 
are -wrongfully bought, sold, or concealed, such person shall be 
entitled to a reasonable reward, to be paid by the master or owner 
of the vessel or goods, and to be adjusted, in case of disagree- 
ment about the quantum, in the same manner as salvage is to be 
adjusted either by the first or latter statute, as the case shall 
require. 

The case of salvors acting “ under and by the mere employ- 
ment and authority of the commander or other superior officer, 
mariners, or owners of any ship or vessel in distress,” where no 
application was made to the public dfficers mentioned in the first 
statute, being unprovided for ; it was afterwards enacted, that all 
the means which subsisted by virtfie of that statute, and might by 
law be applied for the recovering and adjusting the quantum of 
salvage in cases within if, should be applicable and available in 
this case also ; and if the commander or other superior officer, 
mariners, or owners of* the ship so* saved, or the merchant, or 
other person whose goo^s shall be saved, or their agents, should 
disagree with the salvor;, as to the quantum of the gratuity ; the 
commander of the ship, or the owner of the goods, or the mer- 
chant interested therein, or their agents, and the salvors, might 
nominate three of the neighbouring justices of the peace to adjust 
it ; . and if the parties should disagree ip the nomination, any one 
of the parties might apply to ofte such justice, who might nomi- 
nate two others, 'and the three might make the adjustment (£). 

An act was passed in the 53d year of * George the Third (I), con- 
tinuing for sevep years, the acts of the 48th and 49th already re- 
erred to, and another in the first and second years of the reign of 
George the Fourth (m), which recites, that it is expedient that the 
acts of the 49th and 53d Geo*. 3 should be further continued, and 
then proceeds .with enactments similar to those contained, in them. 
These acte of the 53d Geo. 3 and 1st and £d Geo. 4, supply a 
• }■ " ' 


<*)|48.G6a. 3, c*130, s. 2! and 22 ; </) 53 Geo. 3, c. 87. 

49 Geo. 3, o. 122, s. 32, and 1 & 2 Geo. (m) 1 & 3 Geo. 4, c. 75. See Appen- 

4, c. 76, a. 37. dix. - 
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deficiency in the former statutes, by enacting that goods of so 
perishable a nature, or so much injured or damaged that they 
cannot be kept, may, at the request of the persons interested or 
concerned in them; or in the saving and preserving of them, be 
sold with the consent of a justice of the peace (n). They also 
authorize the passage of carts and carriages assisting in the pre- 
servation of wreck, over lands hear to the part of the sea-coast 
where a vessel is wrecked, if there be no road equally convenient 
and expeditious ; and also the placing on such lands of any parts 
of a wrecked vessel or goods saved for a reasonable time, making 
compensation to the occupier of the land, to be adjusted in the 
way directed by the act, aitd subjects to a penalty the owner or 
the occupier of the land interrupting or impeding such passage or 
placing (o). 

In order to assist the owners in the recovery of property no 
lord of the manor, or other person claiming to be’entitled to 
wreck or goods, shall appropriate or dispose of the same until 
he shall have caused to be given in writing to the deputy vice 
admiral of that part of the coast, or to his agents, if they 
reside within fifty miles, if not, then to the corporation of the 
Trinity House, a report, ‘containing an accurate and particular 
description* of the wreck or goods found, and of the place where 
and time when found, and of any marks thereon, and of such 
other particulars as may the better enable the owner to recover 
them, and also the place where they are deposited, and may be 
found and examined by any person claiming any right to them, 
nor until the expiration of one whole year and a day after the 
delivery of such notice : The deputy vice admiral or his agent are, 
within forty-eight hours after receiving such report, to transmit a 
copy thereof to the secretary of the corporation of the Trinity 
House, upon pain of forfeiting for any neglect to transmit such 
account SOL to any person who shall sue for the same, and the 
secretary is to cause such account to be placed in some conspicu- 
ous situation for the inspection of all persons claiming to inspect 
and examine it (p). 

Questions of salvage performed between high and low water 
mark are to be deemed to be within the jurisdiction of the Court 


(it) 53 Qeo. 3, c. 87, 8. 3, and 1 & 2 1 & 2 Geo. 4, c. 75, s. 29 and 30. 

Geo. 4, c. 75, a. 27. ( p ) 53 Geo. 3, c. 87, 8. 2, and 1 & 

( 0 ) 53 Geo. 3, c. 87, s. 4 and 5* and 2 Geo. 4, c. 75, 8. 26. 
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of Admiralty, or Courts at Wet trains ter (q). A foreign vessel 
doing damage to a British vessel in any harbour, &c., may be 
arrested till the master or owner or consignee, or their agent, 
shall undertake to appear and be defendant in an action, and give 
security for the damage and costs to be recovered (r). 

And by the last act, the owners, or on their refusal*, the salvors, 
may in all cases sell so much of the property saved as will defray 
the salvage and such charges as shall be allowed by the Court of 
Admiralty or the Justices (>). And by a subsequent act the com- 
missioners of the Customs are to allow a sale for this purpose duty 
free (t). 

15. The regulations before mentioned are chiefly applicable to 
the case of ships actually stranded or in danger of being so, and 
from which the goods are taken out by the salvors ; I propose, 
in the next place, to mention the regulations introduced with re- 
spect to minor services, and the preservation of things under dif- 
ferent circumstances : confining myself howevef'to such of them 
as are in some way connected with salvage, and referring the 
reader to the last of the two of the statutes on this subject, which 
will be found at large in the Appendix, for such as more properly 
belong to the criminal code. 

In the first place then, all persons who shall take up any an- 
chors, cables, or goods, that may have been left by any vessel 
within any harbour, river, or bay, or on any of the coasts, whether 
the same shall have been in distress or otherwise, are required to 
send a report in writing of the articles found, and the time and 
place of finding, to a deputy vice admiral or his agent at or near 
the port, to which they shall first bring the articles, within twenty- 
four hours after their arrival, or before they leave the place, if they 
leave it within that time ; and deliver them at such place as the 
vice admiral of each county shall appoint for safe custody until the 
articles are claimed by the owner or his agent, and the salvage and 
charges are ptud or secured (a) ; and the deputy vice admiral or his 
agent is to send the report, or a copy of it, to the secretary of the 
corporation of the Trinity House of Deptford, who is to place it in 


((> S3 Geo. 3, c. 87, *. 6, utd t 8t 2 
Geo. 4, c. 75, s. 91. 

(r) 53 Geo. 3, c. 87, s. 7, and 1 & 2 
Geo. 4, c. 75» s. 33. 

(«) 1 Ac 9 Geo. 4, c. 75, s. 38. By 
this section, the Commissioners of Eicisc 


were to allow such sale doty free, but this 
is repealed by the 6 Geo. 4, c. 105, a. 
351. 

<#> 6 Geo. 4, c. 107, 47. 

(«) 49 Geo. 3, c. 192, s. 1, and I Ac 2 
Geo. I, c. 75, s, 1. 
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some conspicuous situation for public inspection. This report is 
to be transmitted within two days, if the articles are of the value 
of SOL, but it need not be done until the articles deposited amount 
to that value (t>). The deputy vice admiral, or his agent, may also 
seize such articles as have not been reported to him, and is re- 
quired to keep and report them to the Trinity House in like man- 
ner; and if be seizes without previous information he is to have 
one-third of the value ; if he seizes in pursuance of information 
the third is to be divided between him and the informer (ta). If 
the articles are not claimed within a year and a day after the 
report transmitted, they are to be sold, and the money applied 
as directed by the act of Queen Anne (a?), and in case they had 
been seized, the deputy vice admiral or his agent, and the in- 
former (if any) are equally entitled to the salvage, which shall 
be allowed by the Court of Admiralty to the salvors in the case 
of unclaimed property (y). And in the case of disagreement as 
to the amount of salvage, or the value of the articles, they are 
to be adjusted by three justices residing near the place where the 
articles are deposited, or in case the justices differ, they may no- 
minate a third person conversant in maritiifle affairs (a). 

In like manner three justices, or their nominee, are authorized 
to decide on all claims made by pilots, boatmen and other per- 
sons, for services of any description, (except pilotage) to be ren- 
dered by them to any ship or vessel, as well for carrying oft* from 
the shore to such ship or vessel any anchors, cables, or other 
stores, from any port or ports of the coast of England and Wales , 
and Bertcick-upon- Tweed, or for the saving and preserving any 
goods or merchandize, which may have been wrecked, stranded, 
or cast away from any ship or vessel, or for being instrumental in 
saving the life or lives of any pqrson or persons on board the said 
ship or vessel ; the master, owner or owners of such ship or ves- 
sel, or his, her, or their jagent or agents, being pfesent with such 
justices — and this whether the vessel shall at the time be in dis- 
tress or not (a). 


(9) 49 Geo. 3, c. 122, a. 2 & 3, and 
1 & 2 Geo. 4, c. 75, a. 2. 

(w) 49 Geo. 3, c. 122, a. 4 & 6, and 
1 & 2 Geo. 4, c. 75, a. 3 & 5. 

(x) 12 ^nne, stai. 2, c. 18, a. 2, at 
the end. 

(y) 49 Geo. 3, c. 122, a. 7, and 1 fit 


2 Geo. 4, c. 75, a. 6. 

(a) 49 Geo. 3, c. 122, a. 6 A 8 , and I 
& 2 Geo. 4, c. 75, a. 4 A 7. The for- 
mer of these acts gives the power to two 
justices. 

(a) 49 Geo. 3, c. 123, ». 9, and 1 & 2 
Geo. 4, c. 75, i. 8. 
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Either party, however, may, within ten days after the award is 
made, declare his desire of obtaining the judgment of the Court 
of Admiralty respecting the salvage, and thereupon the person 
claiming. the salvage must proceed within thirty days from the 
date of the award by taking out a monition ; but the justices are 
in such cases to deliver the goods to the proprietors or their 
agent, upon their giving good security in double the amount of 
the value to be taken in the manner prescribed by the act (6). 

If the master, mate, or crew of any vessel bound to parts be- 
yond the seas, shall find and take on board the vessel, any anchor, 
cable, goods, or merchandize, or receive and take them on board 
from any other person, knowing the same to have been so found, 
the commander of the vessel must^ make an entry of the articles 
and the time and place of finding in his log-book, and at the first 


(6) 49 Geo. 3, c. 122, 0. 10, and 1 & j>arty or the other to be dissatisfied with 

2 Geo. 4, c. 7,5, s. 9. The former of the award, and to appeal to the High 

these two st^utes limited the time of the Court of Admiralty ; there must then be 

declaration to forty-eight hourg. § In the expense of two proceedings, which, 

cases of appeal from the hward of magis- as in this instance, will amount to nearly 

trates and commissioners appointed un- as much* as the salvage. The owners 

der these acts, to allot* salvage on the must ordinarily, and except in cases of 

•pot, the Court of Admiralty is reluctant positive misconduct, defray these expenses, 

to disturb the decision, unless it appear and it would therefore, be an improve- 

inconsistent with the established princi- meat of the act, if they had the power of 

pies by which it’s own practice is regu- removing the case to the Court of Ad- 

^ e8ta » Thompson, 2 Hag. miralty in the first instance. The magis- 

Ad. Rep. 189; the Brothers, Stewart, trates may judge with advantage of local 

"d* ^ e P- ) But in one case, circumstances, and of the value of the loss 

(The Oscar, Lofgren, 2 Hag. Ad. Hep. or damage occasioned to the salvors in 

257,) Sir Christopher Robinson reversed consequence of their exertion 5 but they 

the award of magistrates in a case of sal- are inadequate judges 'of the principles 

vage, and made the following observe- that ought to govern cases of value with 

Hons s — ' rt That statute, tbo 1 & 2 Goo. reference to rules of general policy, or 

4, c. 75, was intended to provide (or the the consistent application of analogies 

reduction of expense* and to prevent de- drawn from other cases, which is so de- 

lay in small eases ; and, although under sirable to be observed, and more particu- 

the general words of the 8th clause, it larly they must be very ill qualified to 

may be competent to the magistrates do apply a rate of proportion as they have 

proceed m eases of greater magnitude, done in this and in a former case, by giv- 

it is manifest that the primary object of ing integral proportions of the value, 

the act was to provide for small and occa- The rates of simple proportion graduate 

sional services only, such as those speci- at large intervals; while the estimate of 

fied in the act ; and the magistrates can- services, labour, and enterprise, requires 

not proceed in cases of a higher desenp- to be made as minutely as possible under 

tion with the samo prospect of benefit or an infinite variety of particulars, and may, 

‘ advantage to the parties. In large eases, therefore, be better done by the allowance 

the interest will he Ukdy to induce one of precise rams.” $ 
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possible opportunity transmit acopy of the entry to die Trinity- 
houses and on the return of the vessel to any port in England or 
Wales, or the town of Berwick-upon-Tweed, he must deliver the 
articles to a deputy vice admiral or his agents who is to transmit 
a similar report as before-mentioned to the Trinity-house for pub- 
lic inspection ; and if there is no claim within a year and a day 
after such report transmitted, the articles are to be sold and dis- 
posed of according to law with regard to unclaimed property (c). 

16. The regulations already detailed do not, as has been before 
observed, apply to any thing happening within the jurisdiction of 
the Cinque Parts (d), but several statutes (e) have been passed 
for matters occurring within that jurisdiction, the last of which 
appears to embody the provisions of the preceding with some 
alterations and additions, and will therefore alone be particularly 
noticed in this place. 

17. The Lord Warden of the Cinque Ports or • the deputy 
warden, and lieutenant of Dover Castle , 9 Geo. 4, c. 37, for the 
time is to appoint three or more substantial persons in each of the 
Cinque Ports , two ancient towns and their members, to adjust 
and determine any difference relative td Alvage, which may arise 
between the master of any vessel and the person or persons bring- 
ing cables and anchors ashore ; and in case any vessel shall be 
either forced or cut from her cables and anchors by extremity of 
weather, or by any other accident whatever, and leave the same 
in any roadstead or other place within the jurisdiction, and the 
salvage cannot be adjusted between the persons concerned, then 
the same shall be determined by any three or more of the said 
persons so to be appointed as aforesaid, within the space of 
twenty-four hours after such difference shall be referred to them 
for their determination thereof (/)• 

The commissioners are authorized to decide on all claims made 
by any person whatsoever for services of any sort or description 


(c) 49 Geo. 3, c. 123, a. 14, and 1 St 
2 Geo. 4, c. 75, s. 13. 

(d) The Cinque Ports are Dover, 
Sandwich, Romney, Hastings, and Hythe; 
and the two ancient towns are Winchel- 
sea and Rye. The Jurisdiction may, in 
general, he considered to extend from 
Seaferd, along the coast of Sussex and 
Kent towards the Thames. The limits 


are particularly defined in the 18th sec- 
tion of the dal. 1 A 2 Geo. 4, c. 76, 
which will be found at large in the Ap- 
pendix. ' 

(*) 3 Geo. 1, c. 13, s. 5; 26 Geo. 2, 
c. 19, s. 10; 48 Geo. 3, c. 130, and 1 
A 2 Geo. 4, s. 76. • 

(y) 1 A 2 Geo. 4, c* 76, s. 1. 



522 Salvage. [part iv. 

rendered to any vessel, as well for carrying out anchors, cables, 
or stores, from any place within the jurisdiction, as for conducting 
vessels from the Down*, and other bays and roadsteads on the 
coast of Kent, Sussex, and Essex, and from the island of Thanet , 
or from the sea, or any place, to Ramsgate, Dover, or any other 
place with the jurisdiction, or for the saving or preserving within 
the jurisdiction any goods or merchandizes, wrecked, stranded, 
or cast away from any vessel, the master or owners thereof, or 
their agent, being present at the place where the commissioners 
are sitting ; and this whether the ship shall have been in distress 
or not (A). But no commissioner can act for any other port or 
place than that in which, or within a mile whereof, he is resi- 
dent (*’). And either party may within eight days after the award 
declare his desire of obtaining the judgment of some competent 
Court of Admiralty with respect to the salvage or compensation, 
in which 'case the party must forthwith declare whether he will 
proceed in the Admiralty of England, or in the Admiralty of the 
Cinque Ports, and must proceed within twenty days from the date 
of the award ; and the cqpmtissioners are to permit the ship and 
cargo to depart on thfeir* voyage, or deliver the goods to their 
owners, taking bail in double the amount of the sum awarded (j). 
An appeal so made is to be deemed final ( k ). 

Anchors, cables, aud other ship’s stores and materials, and 
merchandize and marine stores taken possession of by boatmen 
and others, within the jurisdiction, are to be delivered at Rams- 
gate, Deal, Dover, Harwich, Rrightlersea, or Wivenhoe, or such 
other place of public deposit as shall be declared by the Lord 
Warden (Q, and the officers of the Lord Warden may seize such 
articles either within or without the jurisdiction, and either at sea 
or on shore, if concealed or conveyed to any other than one of the 
places of public deposit, or attempted so to be (*»)• The Lord 
Warden of the Cinqtte Ports, the Lieutenant of Dover Castle, the 
Deputy Wardens and the Judge of the Court of Admiralty of the 
Cinque Ports, Two ancient towns, and the members thereof, for 
the time being, and any other officers specially appointed by the 
Lord Warden, may execute within the jurisdiction all matters 


(A) 1 & 2 Geo. 4, c. 76>i2. 
(0 Sect. 3. 

O') Sect. 4. 


(A) Sect. & 

(i) Sect. 7 and 3. 
(m). Sect. 9 end II. 
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contained in the act, in like qianner as any magistrate, or any 
commissioner to be appointed by virtue of the act may do (n). 

By this Act also all the means which may be applied by virtue 
of the before mentioned statute of Queen Anne in cases within 
that statute, for the conclusively adjusting and recovering of sal- 
vage, may be applied in the case of persons acting under the mere 
employment of the officers, mariners or owners of any ship in dis- 
tress, and on payment or tender and refusal of the quantum to be 
paid, or security given for payment thereof to the satisfaction of 
the commissioners, who shall have adjusted, no officer of the cus- 
toms or other person in possession, may any longer retain the 
possession on any claim to compensation (o), and the owners, or 
on their refusal, the salvors, may in all cases sell so much of the 
property saved as will defray the salvage, and such charges as 
shall be allowed by the High Court of Admiralty, or the Court 
of Admiralty of the Cinque Porte , or the commissioners (p). And 
it seems that in this case also the commissioners of the Customs 
are to allow the sale duty free (g). 

1 have been thus particular in arranging and detailing the pro- 
visions of these statutes, from a hope thftt \ better knowledge of 
them may induce the masteis of ships in distress to avail themselves 
of them ; and not submit to the very heavy charges too frequently 
made for assistance on such occasions (r), or incur the expense of 
litigation in the Courts of Law. 

18. I proceed in the next place to the consideration of salvage 
payable upon recapture. 

1 have in a former chapter (s) spoken of the subject of capture. 


(ft) l & 2 Geo. 4, c. 76, s. 15. 

<©) Sect. 19. * 

( p ) 1 & 2 Geo. 4, c. 76, «. 20. The 
power of selling duty free, which was 
given by this act, also is repealed by the 
6 Geo. 4, c. 105, s. 352. 

($) 6 Geor4, c. 107, s. 47. 

(r) The French Ordinance, so often 
quoted, contains an apparently excellent set 
of regulations on this subject, liv. 4, tit. 9, 
Dee Naufrages. All vessels, Ac., driven 
on shore, whether belonging to subjects 
or foreigners, are taken into the King's 
protection ; t the officers of the Admiralty 
are the persons appointed to preserve and 
take charge of than, and pay the pprsons 


who assist iu the salvage, and who are to 
act under their orders. But there seems 
to be no proper mode of settling tbo 
charges of the officers themselves, no cus- 
tos custodum; and this defect has pro- 
hably occasioned the complaints which 
the commentator informs us have often 
been made against their conduct in many 
places. A year and a day is the period 
allowed for reclaiming property, after 
which it is to be sold for the benefit of 
the cr o w n . But claims have, in fact, boen 
allowed after that period, as Valin informs 
ns. 

(s) Ante, part 1, chap. 1, sect 4. 
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and of the alteration of property thereby occasioned. With a 
view to the subject more immediately under consideration at 
present, it may be taken as a general proposition, liable only to 
one exception, which will be noticed hereafter, that the ships or 
goods of the subjects of this country taken at sea by an enemy, 
and afterwards retaken at any indefinite period of time, and 
whether before or after sentence of condemnation, are to be re- 
stored to their original proprietors upon payment of salvage to the 
recaptors. ^This, however, is the result of the peculiar enact- 
ments of the Legislature of this country ; it is a new and peculiar 
law made by this country for itself, in favour of merchant pro- 
perty recaptured, introducing a policy not originally adopted by 
other countries, and differing from its own more ancient prac- 
tice. By the ancient rule of law, where a ship was taken and 
carried infra preesidia, and especially after a sentence of condem- 
nation, tfie«hip became the property of the captor ; and if retaken, 
the former owner had n o jut postliminii ; and this continued to be 
the general law of Europe down to a very late period (t). 

With regard to the beneficial interest in the goods of an enemy 
taken at sea, it was ancieiitiy established that in the case of capture 
by ships in the pay of the King, the King should have one-fourth, 
the owners of the ships another fourth ,• and the other moiety be 
divided among the captors ; the admiral taking, if present, the 
share of two men in each vessel ; if absent, of one only ; and in 
the case of capture by private ships not in the King’s pay, the 
King should claim no part, but the captors take the whole, allow- 
ing, however, to the admiral as much as the share of two men («). 
But these proportions were occasionally varied at the King’s 
pleasure; and Sir Matthew Hale informs us, that in his time 
the admiral had the third of goods^ taken by private men of 
war as his fee, but in right of the King (0). The entire be- 
neficial interest Was first given to the captors whether belong- 
ing to the royal navy, or private ships of war, by a statute 


(l) By Sir Wm. Scott, in the case of 
L'Aotif, Lorrial, 1 Edw. 185. 

(«) Black Book of the Admiralty, (a) 
19, 20 ; Clerk’s Praxis, p. 163. 

(e) Hale* Treatise, in three Parts, 
part 3, chap. 28; in Hargrave* Law 
Tracts, p. 247. Two of the Ordinances, 
passed in the time of the usurpation, men- 


tion “the tenths of prises customarily due 
to the Lord High Admiral,” and direct 
the same to be laid out in medals, as a 
reward for eminent services. Scobell’s 
Acts, A.D. 1648, c. 12, and 1649, c. 21. 
Tho distribution of prise is settled by these 
Ordinances, and by the Ordinances of 
1650, c. 28 & 33. 
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passed in the reign of Queen Anne (to). This, statute, however, 
contains no regulation of salvage or other provision in the case of 
recapture. During the short war with Spain in the reign of 
George the Firet , no legislative provision was made on the subject 
of prize. Soon after the declaration of war against Spain in the 
thirteenth year of the reign of George the Second , and against 
France in the seventeenth' and twenty-ninth years of the same 
reign, acts of parliament (x), were passed on this subject, by each 
of which the ships or goodsof the King's subjects tq^en and re- 
taken, were decreed to be restored to their original owner, and 
the rate of salvage was fixed at one-eighth^ in the case of recapture 
by the King’s ships ; but in the case of recapture by private ships, 
whether acting with or without commission, the rate was made to 
vary according to the length of time during which the vessel might 
have been in the possession of the enemy ; if such possession had 
not exceeded twenty-four hours, th$ rate was fixed einme-eighth , 
if between twenty-four and forty-eight at one-fifth, if between 
forty-eight and ninety-six at one-third, if above ninety-six at one- 
half. And in all caltes, if the vessel recaptured were set forth as 
a vessel of war, during its possession by the enemy, the rate of 
salvage was fixed at one-Judf. A provision similar to the last had 
been made by several ordinances in the time of the usurpation (y), 
which in all other cases settled the salvage at one-eighth. The 
variation of the rate of salvage according to the time of the enemy's 
possession, probably occasioned many disputes, and therefore in 
the statutes passed in the last reign the rate has been uniformly 
fixed. At the commencement of hostilities with America (e), 
and afterwards with the French King (a)t it was fixed at one- 
eighth, as well in the case of private "ships as of those belonging 
to the royal navy; except in the case of vessels set forth as 
ships of war, in which case, as in the former statutes, it was 
fixed at one-half. At. the commencement of 'the war, in the 
year 1793, the legislature fixed the rate of salvage at one- 
eighth fow the royal navy, and at one-sixth for private ships ; 
and in case of recapture by the joint operation of his Majesty’s 


(») 6 Anne, c. 13. 8ec Dr. Robin- 20 ; 29 Geo. 2, c. 34; Recapture, »ect. 24. 
son's note in the cue of tbt Der Mohr, (y) ScobeU’s Acts, A.D. 1648, c. 12; 
Helmcr, 4 > Rob. Ad. Rep. 316, 1649, c. 21, and 1660, c. 28 & 33. 

(*) 13 Geo. 2,c. 4. Recapture, Met. («) lOGeo. 3, c. 6, s. 24. 

18) 17 Geo. 2, c. 34 ; Recsptore. Met. (a) 19 Geo. 3, e. 67, t. 44. 
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ships# and . private ships, authorized the'Judge>6f the Court to 
order *uch salvqgeas he should deem fit aftdreasonable: but 
enacted’ that ' recaptured -ships, set forth by 'the enemy as ves- 
sels §£'waf,-shOtdd whoHy belong, to. - tfie. - recaptors, and not 
hfe. Y&fofrfd fo the, original Owners’ {&)._ And -by this last statute it 
}a also profcle-df.thaVif a'slpp’befetafeen tiefet* she has been ear- 
ned into ah enemy&fftprt/ k ^^Ihwftil |br/heis;tf the recap- 
toi^.cdflse'nP'tberetOj’tp prosecute- her yojfige, and die recaptors 
need n0| p&ce£d>to*'tfjiljudltfutidQ •iA\'siJS*nroMhs, or die return of 
the shjjr.tO’the pos^from WiicSj-shB soilfevl y and by consent of the 
Chptors grp^£o*may*b^ unloaded and disposed of, before adjudi- 
yatiprt: had jfthd^restel does not retflrn directly to the port of her 
departure, okthe ^captq^s have had no opportunity to proceed to 
‘adjudWtk>D within stw months, on account of the absence of the 
tessbh the Cdurt of Admiralty shall, at the instance of the recaptors 
/decree restitution to the fornilr owners, paying salvage, upon such 
evidence as ehall appear reasonable, the expense of such proceed- 
ings ndt to exceed the*sum of fourteen poitnds (c). ‘ Similar pro- 
visions Were made at the beginning of the lari war ; and the same 
rate of salvage is fixedYor his Majesty's hired armed ships, as for 
the royal navy (d). £ store-ship in* the King’s service, claim- 
ing salvage in the Court of Admiralty, is entitled to the same rate, 
and no higher than a ship of war (e). 

A convoying ship may be entitled to this salvage, for the re- 
capture of a vessel under its protection taken in* that situation, 
and effectually possessed by the enemy (/). . 

A ship once set forth and employed as a privateer or vessel of 
war falls- within the deception, and is not to be restored upon 
recapture, although at the ‘time of the recapture it may be em- 
ployed ptfbely as a merchant ship, carrying a cargo, without any 
commission of war, or any arms except a few muskets for self-de- 
fence (y). But (he mere act of putting men on board a captured 
ship, which wararmed at the time, and employing her as a cruiser, 
without a commission of war, -does not bring the ship within the 
exception*, nor defeat the right of the original owner (A). 


(6) S3 Goo. 3, c. 66,*. 43. (/) The 'Wight, Ford, 5 Rob. Ad. 

(e) Soot. 44. • Rep. 215. 

(d) 43 Gpo. 3. o. 160,1. 39 A 41 ; 45 (p) L’Actif. Lorrial, 1 Edw. 185. 

.G«o.3,c. 72, a.7; and 48 Goo.,3, c. 132. (A) Hie Hondo, Nslson, 6 Rob. Ad. 

(•) Sedulous, Mills, I Dods. Ad. Rap. Rep. 320. 

283. 
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If a ship captured by the enqmy.be voluntarily abandoned by 
him at sea aftqr taking out: the creWy 'either 'because he may be 
unable, or may 'not think it- worth while to oUrry her into port, and 
be found and taken possession of of war, this 

is not a recapture wifhht the act of And the Court of 

Admiralty is jnet restricted. 4f>. ft f jdha-q#fttljmge», ho t may ap- 
portion it to the.naUte^MmS^^ft^rgMp^ ‘ 

A ship may beiq tbe jegal- ra«j/eons&uotiv(i ’posyernkm of the 
enemy, though ndt^ ^bpox^ant'in hUqptoai pusa£wion; and 
this will be sufficieh^ tpdbdqd * k cl$Ji%fof ullage* under the act 
of Parliament This was held inUp case of *a“ Portuguese ship,' 
which being on a vcfyage*from Pernambuco to rLifterpovi, with a. 
cargo belonging to British and Portuguese nferehagts/ ’pu£ into 
the port of Muros ip Spam, in consequence If having sustained^ 
damage at sea/ and was in that pprt at' the 4>iqp when dm Freuph 
took possession of the place. The French withdrew' <o* proceed 
on another expedition ; but thq^were near at hand, qpd had it in 
their power to return whenever they might think proper, and 
were not unlikely to do k lo. The principal persons of die place 
were in their interest, and it was not probable they woUld wil- 
lingly have suflered such a«ship and cargq^ destined for I&giand 
to come away without molestation. In this state of things, the 
ship was brought out of the port by the boats of a British frigate, 
when there were only four persons on board. The cause being 
in the Prize Court of Admiralty, the learned judge made a decree 
for the rate of salvage under the statute ; obypving, there was no 
doubt that the property had been rescued from considerable peril 
by the captain of the frigate, and that he was entitled to a remu- 
neration of some kind or other, so thafrthe only question was, whe- 
ther this should be considered as a case of military salvage, or the 
parties be put to the expense of a fresh suit in the Instance Court (y). 

A British army acting in a foreign country, in Conjunction with 
a native force, without the co-operation of a fleet, and liberating 
a port of tfce country from the hanejs of their common enemy, by 
operations on land, directed to that end near to and in the place, 
may be entitled to salvage under the statute on British ships 
found in the port, and on their cargoes, whether actually on board 


(«) The Gage, Mitchell, 6 Rob. AcL (j) The Pens&mento Felix, MegiU 
Rep. 273; the Lambton, id. 275, note, 1 Edv. 115. 

and the Lord Nelson, 1 Edw. 79. f 
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at the time or landed and warehoused, thus rescued from the 
enemy ; but not on the property of the natives of the country 
thus delivered, and which reverts to their possession and domi- 
nion, And if, in such a case, the masters of the British ships are 
allowed to bring their cargoes to England , under their own 
management, according to their original intention, , the salvage is 
to be estimated upon the value in England (A). 

The right to participate in the salvage in the case of alleged 
joint capture, depends so much upon the circumstances of the 
particular case, the character of the vessels on behalf of which 
the claim is preferred, and the nature of the assistance on which 
it is founded, that no general principle of practical utility can be 
extracted from the decisions (l). 

19. It may be proper to mention in this place the practice of 
the Court of Admiralty in the case of the property of the allies 
of this country, taken at sea by a common enemy, and retaken by 
the subjects of this country. Foc.this purpose 1 cannot do better 
than use the words of the learned judge who now presides in that 
Court. “The maritime biw of England says Sir William Scott , 
“ having adopted a irfost liberal rule of restitution on salvage, 
with respect to the recaptured property of its own subjects, gives 
the benefit of that rule to its allies, till it appears that they act 
towards British property on a less liberal principle : in such a 
case it adopts their rule, and treats them according to their own 
measure of justice” (w). In conformity to this rule, the San Jago 
was not restored to the king of Spain, because retaken from his 
then enemy the French , under circumstances in which the Spanish 
courts had condemned British property retaken by the Spaniards ; 
and shortly afterwards, two Portuguese ships tvere for the same 
reason condemned, and several others at the same time restored (»), 
because, in the interval between the different captures, an Ordi- 
nance of the Co'urt of Portugal had altered the rule of restitution 
in that country ; and they were restored upon payment of the 

» 

(A) The Progress, Barker, 1 Edw. Ad. Rep. 16; La Belle Coquette, id. 
210. The case arose out of the recap. 20 ; Tnion, id 346 ; the Sparkler, id. 
ture of Oporto. The reader will find 369. 

much instruction from the perusal of the (m) In the case of the Santo Cruz, 1 
very learned judgment delivered in the Rob. Ad. Rep. 63. The whole is a most 
cause. finished model of judicial eloquence. 

(/) Bcllona, 1 Edw. Ad. Rep. 63; (a) Same case. 

Wanstead, ib. 268; Le Niemcn, 1 Dods. 
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rate of salvage established in Portugal; viz. one-eighth to king*s 
ships, and one-fifth to privateers. Upon the same principle, a 
British ship, which had been taken by the French , and carried 
into Pontevedra in Spain , and condemned by the Prize Court at 
Paris , being afterwards seized as French property, and sold under 
the orders of the Junta otfiallicia, then enemies of France, and 
allies of this country, and which came to England and was claimed 
by the original British owner, was not restored (o). At a later 
period, a Spanish ship was restored on payment of one-eighth, 
upon the ground of an article in a recent treaty between Spain 
and this country, providing for mutual restitution on salvage (p). 
Of this principle of British jurisprudence, whatever attempts may 
be made to shake it from motives of public policy or private in- 
terest, reason must now declare, and posterity will hereafter con- 
fess, that it is founded on the immoveable basis of reciprocal jus- 
tice. The right of recaptors to salvage is cxtinguished*by a sub- 
sequent act of capture and condemnation by an enemy, but it 
must be a regular sentence of condemnation carried into execu- 
tion ; for if the sentence of the Prize Gourt be overruled by an 
order of release from the sovereign power of the state, the recap- 
tors are not deprived of theif right to salvage (q). 

If the property of a nation not engaged in hostility with the 
enemies of this country, happen to be taken as prize by them, 
and retaken out of their hands by his Majesty’s subjects, the pro- 
bability of its condemnation in the Courts of the country of the 
captors is to be considered ; and unless there appear to be ground 
on which it may be supposed that it would have been condemned 
in those Courts, it is to be restored without the payment of any 
salvage . Upon this ground an American ship, carrying provi- 
sions and naval stores on the part of the American government, 
for the use of their fleet in the Mediterranean, was restored with- 
out any salvage on recapture from the Spaniards (r). So an 
American ship which had been seized by the French Douanicrs 
in the river •Yadhe > and released upon giving bail, by depositing 
a sum of money to answer the sentence of a Court of Prize, and 
which was brought out of the river by the boats of an English 


( o ) The Victoria. 1 Edw. 97. Ad. Rep. 192. 

( p ) San Francisco, Da Paula, 1 Edw. (r) The Huntress, Stinson, 6 Rob. Ad. 

279. Rep. 104, 

(q) Charlotte Caroline, Ader. 1 Hods. 
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gun-brig, was restored without salvage ; for it was considered that 
the ship would have been free by reason of the security and de- 
posit, even if sentence of condemnation should pass (#). In the 
War preceding the last, the conduct of the cruisers and Prize 
Courts of France, having given reason to apprehend that neutral 
property arrested by the former on the high seas, would in almost 
all cases be condemned by the latter, salvage was usually allowed 
to recaptors of neutral property out of the hands of the French by 
our Court of Admiralty, and such allowance was not thought 
unreasonable by the neutral merchants ; but this was treated as 
an exception to the general rule, founded on particular circum- 
stances (*). And in the last war it was allowed upon the recap- 
taro of American ships from the French and Danes, which were 
navigated without the certificates of origin required by the French 
decrees, and of which the condemnation was to be expected from 
the usual practice of France and Denmark on similar occasions («). 

SO. By the 6 Geo. 4, c. 49, it is enacted. That if any ship, mer- 
chandize, or other property found and taken in the possession of 
pirates, shall be duly jproved in and adjudged by the Court of Ad- 
miralty, or other Court having competent jurisdiction therein, to 
have belonged to, and to have beeh taken from any of his Ma- 
jesty's subjects, then such ship, merchandize and other property, 
and every part thereof so proved, shall by the decree of the said 
Court be adjudged to be restored, and shall be accordingly re- 
stored to the former owner or owners, proprietor or proprietors* 
thereof respectively, he or they paying for, or in lieu of salvage, 
a sum of money equal to one-eighth part of the true value of Atch 
ship, merchandise and other property respectively; which money 
shall be paid to and divided, and distributed amongst such per- 
sons, and in such manner, form and proportion, as shall by any 
proclamation, or order of his Majesty in council, be directed for 
tim distribution of the produce of any ship, vessel, boat, goods or 
other property of prates (v). 


{*) Dm Robot HaU, Randall, 1 Edw. 
368. 

(t) Tbs Cariotta, Pasquol, 8 Rob. 
Adi Bop. 64) the Eleonora Calhoun, 
Kreagh, 4- Rob. Ad. Rap. 156; Fanny, 
Lawton, IDods. Ad. Rep. 443. This 


last was the eaee of neutral goods ship- 
pad In an anned British vowel, which was 
taken and retaken. 

(«) The Acteon, Mason, 1 Edw. 364. 
(•) Seat. 3. 
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CHAPTER XII. 

OF THB DISSOLUTION OF CONTRACTS FOR THE CARRIAGE OF 
GOODS IN MERCHANT SHIPS. 

1. Having thus considered the several species of contract made 
for the carriage of goods in merchant ships, and the various duties 
arising therefrom, I proceed in the last place to the examination 
of the modes by which contracts of this nature may be dissolved. 
And these are, either the voluntary act of the contracting parties, 
or some extrinsic matter happening after the wmlring of the con- 
tract and before its completion. 

2. It is a general rule that whatever derives its force and vali- 
dity from the consent of parties, may by tfte mutual consent of 
the same parties be rendereH null and invalid. There is indeed 
a technical rule of the law of J England, which requires the dis- 
charge of a person from a contract to be made by an instrument 
of as high a nature as the original instrument of contract: and 
this rule is applicable to the contract of affreightment by charter- 
party under seal ; but in case of a discharge by mutual consent 
not expressed in this formal manner, the rule would at the utmost 
have no other effect than to render it necessary for. the party to 
apply to a Court, of Equity. In all such cases, however, pru- 
dence requires that the deed should be cancelled and delivered 
up. ■ . 

* . i • 

But a merchant, who has laden goods; cannot insist up<m hav- 
ing them relanded and delivered to him without paying the freight 
that might become due for the carriage of them, and indemnifying 
the master against the consequences of any bill of lading signed 
by him (a)* Indeed a master who has signed bills of lading can- 
not with prudence deliver back the goods without having all the 
parts of the bill of lading delivered up to him, for if any one part 


(a) 2 Eq. CUu Ab. p* 9ft, Anon. 
M M £ 
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has been transmitted to a third person, such third person may 
haVe acquired an interest in the goods. 

3. Another general rule of law furnishes a dissolution of these 
contracts by matter extrinsic. If an agreement be made to do an 
act lawful at the time of such agreement, but afterwards, and be- 
fore the performance of the act, the performance be rendered un- 
lawful by the government of the country, the agreement is abso- 
lutely . dissolved. If, therefore, before the commencement of a 
voyage, war or hostilities should take place between the state to 
which the ship or cargo belongs, and that to which they are des- 
tined, or commerce between them be wholly prohibited, the con- 
tract for conveyance is at an end (6), the merchant must unlade 
his goods, and the owners find another employment for their ship. 
And probably the same principles would apply to the same events 
happening after the commencement and before the completion of 
the voyage, although a different rule is laid down in, this case by 
the French Ordinance (c), as I hove before observed. But if war 
or hostilities break out between the place, to which the ship or 
cargo belongs, and any t *>ther nation, to which they are not des- 
tined ; although the performance of the contract is thereby ren- 
dered more hazardous, yet is not the* contract itself dissolved, and 
each of the parties must submit to the extraordinary peril, unless 
they mutually agree to abandon the adventure. 

So, if the government of the country, to which the ship and 
cargo belong, should prohibit the exportation of the particular 
commodities that compose the cargo, or by the terms of the con- 
tract are destined to compose it, (as is sometimes done by all 
states with regard to provisions in a time of scarcity), in this case 
also it seems that the law of the country would give no damages 
to the owner against the merchant, who had been thus compelled 
by the law of the same country to abandon his engagement {d ), 
but the contract would be dissolved on both sides. On the other 
hand, if a merchant hire a ship to go to a foreign port, and cove- 
nant to furnish a lading there, a prohibition by ther government 
of that country to export the intended articles, neither dissolves 


(h) French Ordin. liv. 3, tit. l v des 
Chwrte-parties, art. 7; Code de Coin, 
art 376. 

O) Lhr. 3, tit 3; Fret. art. 15. See 


before, part 4 t chap. 8, sect. 5, and the 
Code de Com. art. 299. 

(<f) By Lord EUenborough, in Barker 
r. Hodgson. 3M.&S. 267. 
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the conlractj nor excuses a non-performance of it(e); for the laws 
of one nation do not give effect to the positive institutions of an- 
other Inconsistent with its own; and the different interests of 
nations sometimes render an act meritorous in one, which is pro- 
hibited by another in alliance with it, if the act be not contrary 
to the general law of nations, or to existing treaties; and the 
common exception of the restraint of princes and rulers applies 
only to the case of the master (/). But in such a case, or if the 
default be owing to the personal neglect or inability of the 
freighter, and not to any general cause, the master, upon his 
arrival at the port of lading, should obtain another cargo, if pos- 
sible, from other persons, and not sullenly hoist sail and depart, 
in order to charge the merchant with the whole freight And if 
upon the ship’s arrival he is informed that the merchant is unable 
to furnish the lading, he cannot, by waiting the time appointed in 
the charter-party, charge the merchant with the demifrrage (g). 
It has also been held, tliat a anp tract was not dissolved, nor a 
merchant excused for the non-performance of his covenant, by a 
prohibition of intercourse on account of stn infectious disease ( h ). 

4. But although contracts of this nature*are dissolved by the 
breaking out of war or hostilities in the manner before mentioned, 
of which no person can foresee the termination; yet they are not 
dissolved by an embargo, or temporary restraint of their perform- 
ance imposed by the government of the country in whose ports the 
vessel may happen to be, as a measure of political caution in time 
of war, or upon the expectation of it, either in the lading port, or 
in a place at which* the ship may have touched in the course of 
her voyage (#). This subject has received a judicial determination 
in the law of England . The case (A)‘was a£ follows : Hadley , the 
plaintiff brought an action against Clarke % others , owners of the 
ship Pomona , for not carrying to Leghorn goods put on board the 
Pomona at Liverpool , tet be conveyed to Leghorn , the danger 
of the seas only excepted* The plaintiff had paid 297/. 18*. for 


(«) Blight and Others v. Page, Guild- 
hall Sit. alter Mich. Term, 1801, before 
Lord Kenyon, Ch. J., cited 3 Bos. Sc 
Pull. 295, note (a), and see Sjoerds ». 
Luscombe, 16 East, 201. 

(/) Blight and Others v. Page, and 
see alio as to this point, Touteng and 
Another r. Hubbard, 3 Bos. Sc PulL 298. 

(?) Blight and Others r. Page. • 


(A) Barker e. Hodgson, 3 M. St S. 
267. 

(i) French Ordin. liv. 3, tit. 1 j Des 
Charte-parties, art. 8, and see liv. 3, tit. 
3 ; Fret. art. 16 ; Pothier, Charte-partie, 
mini. 100. 

<*) Ibdlcy v. CUrkc, 8 Term Rep. 
K. B. 239. 
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insurance of the goods for the voyage. The ship sailed from 
Liverpool, and in pursuance of permission given for that purpose, 
put into Falmouth on the 30th of June, 1790, to wait for convoy. 
While she waited there for that purpose, an embargo was by order 
of the King in council, dated 27th of July, 1796, laid on all ships 
bound to Leghorn , being one of the -ports in the territories of the 
Grand Duke of Ttucany, then in the possession of the French. 
This embargo was directed to continue until further order of the 
board of Privy Council. On the 23rd of ^#uy*»£following another 
order of Council issued, allowing vessels in the situation of the 
Pomona to return to their ports of lading, and land and warehouse 
their cargoes there under certain regulations. In the month of 
August, 1798, and not before, the Pomona left Falmouth without 
the consent of the plaintiff, and returned to Liverpool, where after 
some dispute the plaintiff received the goods without prejudice to 
the question, whether under the circumstances the defendants were 
excused for the non-performanq&^of theif contract. On the 24th 
of October, 1798, the embargo was taken off At the trial of the 
cause the plaintiff obtained the verdict of a jury for the amount of 
the charges of insurance. The right of the plaintiff to recover 
was afterwards solemnly discussed id the Court of King's Bench ; 
and the Court was of opinion that the embargo did not dissolve 
the contract, being*onlv a temporary restraint, and that the plain- 
tiff had a right to recover. Before die commencement of the 
transaction between the parties, all intercourse with countries 
under the government of the French, during the then existence of 
hostilities between France and this country, bad been prohibited 
by act of Parliament {l ) ; but this prohibition was also held to be 
only temporary with lfespcct to Leghorn, and. consequendy not to 
alter the case. 

In the case of an embargo, the French Ordinance expressly 
authorizes the merchant to unlade the goods at his own expense. 
If he thinks fit, upon condition to relade them or indemnify the 
master (m) ; and Valin (n) and Pothier (p) declare it* to be their 
opinion, that if the goods are of such a sort that they will not 'keep 
during the period of the embargo, and cannot at its expiration be 
readily replaced by others of the like kind, the embargo will put 


10 33 Geo. 3, c. 27, sect. 3. («) Tom. l.p. 028. 

(«) Li*- 3. tit. 1, Chwte-pwtiw, (#) Chute- piurtie, mm. 102. 
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an end to the contract, . lit such a case, whatever the rule of 
law may be 9 the interest of all parties will in general induce them 
to annul the contract upon reasonable terms. 

But in the case of an embargo, imposed by, the -government of 
the country, of which the merchant ’is a subject, in the nature of 
reprisals and partial hostility against the country to which the 
ship belongs, the merchant may put an end to the contract, if the 
object of the voyage is likely to be defeated by the delay* Thus 
in the case of a Swedish ship, chartered by a British merchant to 
go from London to St. Michael's for a cargo of fruit, which having 
sailed on the voyage was driven back by contrary winds and 
forced into Ramsgate harbour, and there stopped on the 15th of 
January , 1801, by the embargo, imposed by the British govern- 
ment on all Swedish vessels ; upon which the merchant applied to 
the captain to give back his letters of advice, who declined to do 
so, and who soon after the embargo was taken off, tirhich hap- 
pened in the following June, offered tq proceed on the voyage, but 
was directed by the merchant not to do so, because the season for 
shipping fruit was then passed : the Court of Common Pleas held 
that the master could not maintain an action against the merchant 
for the non-performance of the contract (p). For otherwise a 
British subject would sustain the evils that the government of his 
country intended to inflict on foreigners ; which is contrary to the 
principle now established in the law of insurance, viz., that the 
insurer is not answerable for a loss* happening to an enemy by 
British capture in a course of hostilities, whether existing at the 
time of insurance, or taking place afterwards (q). 

In the case of another Swedish vessel stopped upder the same 
embargo, with a British cargo^of fish orf board, the cargo was 
taken out and restored ; and upon the restoration of the ship the 
learned Judge of the Court of Admiralty held the merchant not to 
be liable to the freight, as 1 have mentioned before (r), 

5, $ The effect updn subsisting contracts of blockade of the 
port of departure does not appear to have t been directly decided 
in our Courts, but after much discussion in the Courts of America , 


(/>) Touieng and Another e. Hubbard, 
3 Boa. Sc Pull 291. 

( 9 ) Furtado v. Rodgers, 3 Bos. & 
Pull. 191 ; and Kellner 9 . Le Mesurier; 
Gamba v. Mesurier, and Brandon v 9 Cur- 


ling all three decided in the Court of 
King’s Bench in Mich. Term, 1803, and 
reported, 4 East, 396, 407, 410. 

(r) The Isabella Jacobina, Sovergren, 
4 Rob. Ad. Rep. 77. 
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it has been considered, on the principles established in the cases 
above cited, not to dissolve a contract of affreightment, but merely 
to operate as a temporary suspension of its performances 

“ This, 0 says Chancellor Kent («), “ was the decision in the case 
of Palmer v. Lorillard (tf), by the Court of Errors, of New York, 
in which the doctrine was extensively examined;' and it was 
shown by a reference to the foreign ordinances and the soundest 
classical writers on maritime law ( u ), that the master, in the case of 
such an invincible obstacle of a temporary nature to the prosecu- 
tion of the voyage, is entitled to wait for the removal of it, so that 
he may earn his freight, unless the cargo consists of perishable 
articles which cannot endure the delay. He stands upon a prin- 
ciple of equity which pervades the maritime law of Europe , if he 
refuses to surrender the cargo to the shipper without some equit- 
able allowance in the shape of freight for his intermediate service.” 

Mr. J ustfce Story , however, says, that the question whether the 
master is entitled to retain the cargo until a compensation in lieu 
of freight be made to him, or be left to his remedy against the 
merchant by an action on £he case, is still open to discussion. 

6. When a blockade has" been publicly notified to the government 
of a country, parties in that country entering into contracts after 
such notification, must be taken to have knowledge of its exist- 
ence ( v) 9 and although such a notification does not, proprio 
vigore t bind the subjects of any state but that to which it is 
addressed, yet in a reasonable time it will affect neighbouring 
states with knowledge as a reasonable ground of evidence ( w ). 
Accordingly, where a vessel belonging to Bremen was captured on 
her voyage outward from Amsterdam , then in a state of blockade, 
and it was pleaded in her behalf t^it the blockade existed de facto 
only, and that no notification of it had been made to the Hanse 
Towns , Lord Stowell condemned the ship, and said, “ At Amster- 
dam it must have been a subject of general notoriety that the port 
was legally considered, by the English , in a state of blockade ; 


(a) Commentaries, Edinburgh Edition, 
p. 216. 

(0 16 Johns. Rep. 348. 

(sc) Ordin. de la Mar. liv. 3, tit. 3 ; 
Fret. art. 15, and Charte-partie, art. 8 ; 
c Valin, p. 1 ; Pothier, Charte-partie, 
nums. 69, 100, 101 ; Laws of Oleron, art. 
4 ; Consolat. par Boucher, chap. 80, 82, 


84 ; Roccus, de Nav. p. 54 ; Jacobson's 
Sea Laws, by Freck. 

(v) Medeiros v. Hill, 8 Bing. Rep. 
231. Naylor v. Taylor, 9 B. & C. 718. 

(to) The Adelaide, 2 Rob. Ad. Rep. 
Ill ; the Tutela, Reinbrock, § Rob. Ad. 
Rep. 177. 
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and it is impossible that it should not have come to the knowledge 
of this Bremen man. It is not to be said by any person, "al- 
though I know a blockade exists, yet because it has not been 
notified to my Court I will take out a cargo. 9 If it was known to 
every Dane and Swede , it is impossible that it should not be 
known 1 to this man. It is not more likely to have been unknown 
to this vessel, from the circumstance of its being a Bremen ship, 
when we consider the particular relation which Bremen bears to 
the sovereign of this country. 99 

7. With respect to blockade of the port of destination, it has been 
decided by the Supreme Court of New York, that it operated a 
complete dissolution of the contract (or). That decision pro- 
ceeded on the broad ground, that what has become unlawful by 
the general law of nations, cannot be lawfully done by the sub- 
jects of any particular state. The question does not appear to 
have directly arisen in our courts of common law, but* the general 
principle has been acted upon by.Lord Stow ell (y) and was assumed 
by the Courts of King’s Bench and Common Pleas in the cases 
which will be presently cited. # 

But to produce this effect it must be *a feal and effective — not a 
nominal or relaxed blockade ( 2 ). 

""A blockade, 99 said Lord Stowell 9 ‘"may be more or less 
rigorous, either for the single purpose of watching the military ope- 
rations of the enemy and preventing the egress of their fleet, as at 
Cadiz , or on a more extended scale, to cut off all access of neutral 
vessels to that interdicted place, which is strictly and properly a 
blockade, for the other is in truth no blockade at all, as far as 
neutrals are concerned. It is an undoubted right of belligerents 
to impose such a blockade, though a severe right, and as such not 
to be extended by construction. It may operate as a grievance 
upon neutrals, but it is one to which by the law of nations they 
are bound to submit. .Being, however, a right df a severe nature, 
it is not to be aggravated by mere construction. If the ships 
stationed* on the spot to keep up the blockade will not use their 
force for the purpose, it is impossible for a court of justice to say 
there was a blockade actually existing at the time so as to bind 
he vessel 99 (a). 


(or) Scott v. Lubby, 2 Johns. Rep. 336. (a) The Juffrow Maria, Schrceder, 3 

(y) The Tutela, 6 Rob. Ad. Rep. 177. Rob. Ad. Rep. 147. 

<*) The Neptunus,2Rob. Ad. Rf p. 1 10. 
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8. There must also, to render the voyage illegal, be a premeditated 
intention to break the blockade. If it be part of the original in- 
tention to inquire as to the continuance of the blockade at some 
port of the blockading country, a vessel may lawfully clear out for 
a blockaded port (b). And unless there were such a premeditated 
intention to violate the blockade, it is no defence to an action on 
a charter-party for not sailing on the voyage towards the port 
agreed on, that the port was in a state of blockade, if the defendant 
knew the feet at the time of entering into the charter-party. 

In the recent case of Medeiros v. Hill, (e) which was an action of 
assumpsit against a shipowner for not proceeding to Terceira 
pursuant to charter-party, the defence was, first, that at the time 
the charter-party was entered into, Terceira was in a state of 
blockade by the government of Portugal, which blockade had been 
notified to the English government, and consequently that the 
voyage was .an illegal voyage; and, secondly, that although the 
voyage might not be, strictly speaking, illegal, the circumstances 
of the blockade operated as an excuse for the non-performance of 
the contract. r 

Upon these points, Chief Justice Tindal, delivering the judg- 
ment of the Court of Common Pleas, observed, ** The case of the 
Neptunus (d) which was cited in support of the first objection, 
establishes that it is illegal to attempt to enter a blockaded port 
in violation of the blockade, and that after notification of the 
blockade, the act of sailing to a blockaded port with the inten- 
tion of violating the blockade, is in itself illegal. But neither 
that case nor any other that can be cited has laid it down that 
the mere act of sailing to a port which is blockaded at the time the 
voyage is commenced, is any offence against the law of nations, 
where there is no premeditated intention of breaking the blockade, 
if it shall be found to continue in force when the ship arrives at 
the port. Any such determination would t be destructive, in many 
instances, of the fair commercial speculations of neutral me rch ants, 
to whom it might be of the first importance to possess the oppor- 
tunity of introducing their goods into the port which had been 
blockaded, at the very earliest moment after such blockade had been 


(6) The Shepherdess, 6 Rob. Ad. (<•) 8 Bing. Rep. 231. 

Rop. 262 ; the Neptunus, 2 Rob. Ad.Rep. (d) 2 Rob. Ad. Rep. 110. 

1 10 ; Naylor e. Taylor, 9 B. & C. 719. 
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relaxed. In the present case there was no evidence of any under- 
standing between the contracting parties that the defendant was to 
break the blockade of Terceira, in order to deliver his outward 
cargo. Indeed t the fact of the blockade did not appear to enter into 
the contemplation of either party until after the defendant's son, the 
captain of the vessel, had signed the charter-party for his father ; 
and, upon the evidence, the blockade had ceased to be a real and 
effective blockade long before the charter-party was entered into. 

“ We see, therefore, no reason for holding the contract to be 
void on the ground of illegality.” 

“ As to the second point, it is sufficient to say, that as the block- 
ade had been publicly notified to the government of England, the 
contracting parties must be taken to have entered in the charter- 
party with an equal knowledge of its existence; no difficulty, 
therefore, attending the performance of the contract can be set up 
as an excuse for its non-performance. In that case, >tHe rule of 
the law laid down in Paradise v. Jane {f) applies, viz: “That 
where a party by his own contract creates a duty or charge upon 
himself, he is bound to make it good, jf he may, notwithstanding 
any accident by inevitable necessity, because he might have pro- 
vided against it by the contract." 

This judgment is in conformity with the opinion delivered by 
Lord Stowell in the case of an American ship, (g) condemned by 
him for an attempted breach of the bockade of Havre. Adverting 
to that opinion, Lord Tenterden, in the case of Naylor v. Taylor, 
an action on a policy of insurance, expressed himself as follows : 
“ We think there is no ground for saying that this voyage as in- 
sured was illegal in its commencement ; indeed, according to the 
opinion of Lord Stowell, in the case of the Shepherdess, the vessel 
might have sailed to Buenos Agree, without contravening the laws 
of nations,, provided it was a part of the original intention to in- 
quire as to the continuance of the blockade at Home port of the 
blockading country ; and in this case inquiry might have been 
made at Monte Video or of any of.the Brazilian ships met in the 
river Plate, and the policy is framed upon a doubt whether the 
blockade would continue at the time of the ship's arrival at the Plate 
and does not indicate any intention to break the blockade (A).” § 


Cn Alleyn’s Rep. 27. 

(e) The .Shepherdess, 5 Bob. Ad. 


Rep. 262. 

(A) Naylor e. Taylor, 9 B. & C. 719i 
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PART V. 

OF THE WAGES OF MERCHANT SEAMEN. 


CHAPTER I. 

OF THE HIRING OF SEAMEN. 

Seamen employed in merchant ships are usually hired at a certain 
sum, either by the month or for the^voyage. In the former case 
the amount of the payment that may be earned by them, depends 
upon the length of the voyage ; in the latter it is fixed invariably 
without any regard to the duration of the voyage. In the fishing 
trade, particularly the whale-fishery, and in private ships of war, 
the seamen usually serve under an engagement to receive a certain 
portion of the profits of the adventure. Such an engagement is 
rather in the nature of a partnership than of a contract of hiring 
and service, and the objects of it do not properly fall under my 
consideration. An engagement to receive a certain part of the 
freight, to be earned by a merchant ship, which seems formerly 
to have been not unfrequent, is at present seldom, if ever made. 

This last part, therefore, of the present treatise will be employed 
in the consideration of contracts %iade for the employment of 
seamen by the month or for the voyage ; of the earning and pay- 
ment of wages in pursuance of such contracts ; of the loss and 
forfeiture of wages ; and of the modes of enforcing payment by 
the aid of Courts of Justice. .Each of these topics will form the 
subject of a distinct chapter. 

And First, as to the hiring of seamen. 

1. In order to prevent the mischiefs that frequently arose from 
the want of proper proof of the precise terms, upon which seamen 
engaged to perform their service in merchant ships, it was enacted 
by a statute made in the early part of the reign of King m George 
the Second , “ That it should not be lawful for any master or com* 
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mander of any ship or vessel, bound to parts beyond the seas, to 
carry any seaman or mariner except his apprentice or apprentices, 
to sea from any port or place where he or they were entered or 
shipt, to proceed on any voyage to parts beyond the sea, without 
first coming to an agreement or contract with such seamen or 
mariners for their wages; which agreement or agreements should 
be made in writing, declaring what wages each seaman or mariner 
was to have respectively during the whole voyage, or for so long 
time as he or they should ship themselves for ; and also to express 
in the said agreement or contract, the voyage for which such sea- 
man or mariner was shipt to perform the same under a penalty 
of 51. for each mariner carried to sea without such an agree- 
ment, to be forfeited by the master to the use of Greenwich 
Hospital (a). This agreement was to be signed by each mariner 
within three days after he should have entered himself on board 
the ship ; and was, when signed, conclusive and binding upon 
all parties ( b ), but did not -apply to a British seaman entering 
on board a Foreign ship, in a British port (c). A subsequent 
statute extended these provisions to ^all his Majesty's colonies 
in America ( d ). The statute require (f the agreement to be 
signed only, and did not require it to be sealed. And at the trial 
of an action upon the case brought by a mariner for his wages 
against the master, (a form not applicable by the law of England 
to a contract by deed) at which it appeared that seals were 
affixed to the names of the plaintiff and other mariners, at the foot 
of the articles, which in other respects were in the usual form : 
the learned Judge who tried the cause, held the form of action 
proper notwithstanding the seal (a). A seal alone does not con- 
stitute a deed in the technical language of our law ; delivery as a 
deed is essential to this purpose ; but it did not appear that this 
instrument either had been, or was intended to be, so delivered. 

By another statute a # similar agreement in writing was required 
to be signed by the master and mariners of vessels of the 
burthen of one hundred tons or upwards, employed in the coast- 
ing trade from any port or place in Great Britain, to any other 


(а) 2 Geo. 2, e. 36, s. 1, made per- 
petual by 2 Geo. 3, c. 31. A similar 
agreement is required by an act of Con- 
gress of pie United States of America, 
1790, c. 29, s. 1. 

(б) 2 Geo. 2, c. 36, s. 2. 


(e) Dickman v. Benson, 3 Camp. 290. 
(rf) 2 Geo. 3, c. 31, s. 2. 

(a) Clement v. Gunhousc, at Guild- 
ball, before Chambre, J., 5 Esp. N. P. 
C. 83. 
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port or- place in Great Britain, and going to open tea (f) s -but 
by the terms of that statute, the contract was to specify for what 
time, or for what voyage or voyages the mariner should contract. 

The .statute required the voyage to be mentioned, and it was 
held, this ought to be done with as much precision as could 
conveniently be introduced, and so as to give the mariner due 
notice of the adventure on which he embarked. In the case of a 
ship bound to New South Wales, where the voyage was expressed 
to be to New South Wales and India or elsewhere, and to return to 
a port in Europe, Lord StoweU thought the words, or elsewhere, 
ought not to be taken in the indefinite latitude in which they were 
expressed, but must receive a reasonable construction, conform- 
able to a certain extent to the necessities of commerce, and 
would not authorize the master to proceed, as in fact he had 
done, from Port Jackson to New Zealand in search of a cargo ; 
from thence> to Valparaiso, and Lima , and Otaheite, and back 
to Sydney Cove, and from thence tp Calcutta (g). And in an- 
other case, where the voyage was expressed to be from London 
to Batavia to any ports and places, the East India seas, or 
elsewhere, and until her “final arrival at any port or ports in 
Europe , it appearing to have been the? intention of the owners at 
the commencement of the voyage, that the ship should return 
from Itidia to Cowes, and there receive orders as to the port of 
discharge; the same learned Judge considered the description of 
the voyage much too general to answer the beneficial purposes 
intended by the statute requiring the voyage to be mentioned 
in the contract, and thought the intention to come to Cowes 
for orders, as to the port of delivery ought to have been men- 
tioned (A). 

2. With regard to ships trading to the West Indies, it was en- 
acted, that after the first day of July 1797, every seaman who 
should desert at any time during the voyage either out or home 
firem any British merchant ship trading to or from his Majesty’s 
colonies -and plantations in tl;e West Indies, should, .over and 
above all punishments, penalties, and forfeitures, to which he was 
before by law subject, forfeit all the wages he might have agreed 


(/) 31 Geo. 3,c. 33, s. 1, S, and 10. also Eliza, Ireland, 1 Hag. Ad. Rep. 
# > (g) The Minerva, Bell, 1 Hag. Ad. 182; and Countess of Harcoart, Bunn. 
Raft? 374. id. p. 248. 

( h ) The George Home, Young. See * 
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for, with, or be entitled to daring the voyage, from the master 
or owner of the ship, on board of which he should enter imme- 
diately after such desertion (»)• 

And by the same statute it was enacted, “ That all and 
every master or commander of any British merchant ship, who 
shall from and after the first day of July 1797, hire or engage 
to serve on board his ship or vessel, any seaman, mariner, or 
other person, who should, to the knowledge of such master, have 
deserted from any other ship or vessel, should forfeit and pay 
the sum of one hundred pounds (J) 9 and that no master or com- 
mander of any merchant ship or vessel, which should, from and 
after the first day of July, 1797, sail or proceed from any port or 
place in Great Britain , should hire or engage, or cause or pro- 
cure to be hired or engaged, any seaman, mariner, or other per- 
son, at any port or place within his Majesty's colonies or planta- 
tions in the West Indies , to serve on board any such merchant 
ship or vessel, at or for greater^ or more wages or hire for such 
service, than according to the rate of double monthly wages con- 
tracted for with the seamen, mariners, # and other persons, hired 
or engaged to serve on board such ship* dir vessel, at the time of 
her then last departure from Great Britain , being in the same 
degree and station, in which such seaman, mariner, or other per- 
son should be so hired or engaged at any such port or place as 
aforesaid; unless the governor, chief magistrate, collector, or 
comptroller, of such port or place in the said colonies or planta- 
tions, should think that greater or more wages or hire, than 
double the monthly wages aforesaid, should or ought to be given 
to such seaman, mariner, or other person, as aforesaid, and should 
accordingly authorize or direct the same to be given by writing 
under his hand ; that then and in such case the master or com- 
mander of such ship or vessel, should and might be at liberty to 
pay, and the seaman, mariner, or other persoil on board such 
ship or vessel, to receive such greater or higher wages as such 
governor, ^magistrate, collector, or. comptroller should direct as 


(0 37 Geo. 3, c. 73, 8. 1. Tfie regu- 
lations made on this subject in France 
are mentioned in Valin's Commentary on 
the French Ordin. tom. 1, p. 535. 

O’) 37 (jfeo. 3, c. 73, s. 2. The pen- 
alties imposed by this act, were to be 
distributed one-third to Greenwich Hos- 


pital, one-third to the Seamen’s Hospital 

or fund, at the ship's port, and one-third 

to the informer ; and might be recovered 

by action in the Courts at Westminster ; 

or such as do not exceed 204, before a 

% 

justice of the peace. 
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aforesaid and all contracts and securites* entered into or given, 
contrary to* the intent and meaning of this act, were made null 
an^ void to all intents and purposes ; and the master or other 
person, who should enter into, or give, or procure to be made, 
entered into or given any such contract or security, or who should 
hire, or cause to be hired any seaman or other person to enter on 
board, contrary to the intent and meaning of that act, or who 
shall pay, or cause to be paid, any greater hire, wages, or other 
gratuity or advantage whatsoever, than was allowed or directed 
by that act, should, fpr every such offence forfeit one hundred 
pounds. 

3. § The only matters required to be specified by the first of these 
acts of Parliament were the rate of wages and the voyage. As the 
general law sufficiently described the general duties of both parties, 
in a way which was perfectly adequate to the due enforcement of 
the contract on each side, more particulars were not necessary or 
proper to be expressed. Many^ special stipulations and clauses 
injurious to the interests of the seamen, were, however, constantly 
introduced into the contracts in common use (A) ; and the general 
structure of ships’ artickshad become so faulty and irregular, that 
Lord Stowelly in a suit for mariners’ wages, a short time before he 
retired from the Bench of the Court of Admiralty, said, that " it 
would take him a very inconvenient time to point out half the 
impertinences with which they were stuffed, and which it was 
high time should be corrected” ( l ). 

A remarkable exposure of this species of injustice occurred in the 
case of the Minerva (A), where it appeared that an engagement to 
submit themselves to all the penalties and forfeitures of the 37 Geo. 3, 
c. 73, (an act, as we have seen, passed for the express regulation of 
the West India trade, in which a prevailing mischief had existed, to 
which strong preventives, confined exclusively to that commerce, 
were opposed by* the Legislature), had become part of the settled 
printed form, which mariners, unable to read or write, were re- 

* quired to execute. * „ 

The Court of Admiralty, indeed, at all time^asserted its right, 
as a Court of Equity, to examine whether the clauses of ship’s 
articles were reasonable, and, as such, binding on the mariners ; 
but in the Courts of Law, stricter principles qf interpretation ob- 

* (k) The Minerva, Bell, l Hag. Ad, (/) The George Home, Young, 1 Hag. 

Rep* 347. Ad. IJep.. 370. 
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tained, and tKe ignorance and improvidence of seamen, and their 
inability to appreciate the meaning and effect of a long ihultifarious 
instrument, led to the frequent scandal of cases of great cruelty 
and injustice. 

In the reign of his late Majesty, these evils attracted the atten- 
tion of the Legislature; and the 5 & 6 Wm. 4, c. 19 (w), which 
recited and repealed all the previous acts upon this subject, was 
passed “ to amend and consolidate the laws relating to the mer- 
chant seamen of the United Kingdom , and to form and maintain a 
register of all the men engaged in that service/’ 

By this act it is declared unlawful for any master of any ship be- 
longing to a subject of this kingdom, trading to parts beyond the 
seas, or of any British registered ship of the burthen of eighty tons, 
employed in any of the fisheries of the United Kingdom , or in trad- 
ing coastwise or otherwise, to carry to sea on any voyage, either 
from this kingdom or from any other place, any person as one of 
his crew or complement (apprentices excepted), without first enter- 
ing into an agreement in writing with him, specifying what monthly 
or other wages he is to be paid, the capacity in which he is to act, 
and the nature of the voyage in which the*ship is intended to be 
employed, so that the seaman may have some means of judging of 
the probable period for which he is likely to be engaged* This 
agreement must contain the day of the month and year in which 
it is made, must be signed by the master in the first instance, and 
by the seaman, at the port or place where he is shipped ; and the 
master must cause the same to be, by or in the presence of the 
party who is to attest the teaman’s signature thereto, truly and 
distinctly read over to him, before he is required to sign, in order 
that he may be enabled to understand the purport and meaning of 
the engagement he enters into, and the terms to which he is 
bound (n). 

By this agreement, called a the ship’s article's,” the form of 
which, applicable to various trades and voyages, is prescribed, the 
mariners engage to serve on board the ship on the voyage therein 
described, to conduct themselves in an orderly, faithful, honest, 
careful, and sober manner; to be at all times diligent in their 


(m) 2 & 3 Anne, c. 6 ; 2 Geo. 2, c. Geo. 3, c. 38 ; 59 Geo. 3, c. 58 ; 4 Geo. 
36; 2 Geo . % c. 31 ; 31 Geo. 3, c. 39; 4, c. 25; 3 & 4 Wm 4, c. 88. 

45 Geo. 3, c. 81 ; 37 Geo. 3, c. 7^; 58 (o) 5 & 6 Wm. 4, c. 19, s. 2. 

N N 
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respective duties and stations, obedient to the lawful commands 
of the master in every thing relating to the ship and her materials, 
stores, and cargo, whether on board the ship, in boats, or on 
shore (o). If, after entering into such agreement, a mariner ne- 
glect or refuse to join the ship, on board of which he has been 
engaged, or to . proceed to sea in her, or absent himself with- 
out leave, any justice of the peace upon complaint of the fact, 
madf upon oath by the master, mate, or owner of the ship, is 
required by his warrant to cause the seaman to be apprehended 
and brought before him ; and in case he shall not give a reason, 
to the satisfaction of such justice, for his neglect, refusal, or ab- 
sence, as the case may be, such justice may commit him to the 
house of correction, there to be kept to hard labour for a period 
not exceeding thirty days. But if the seaman consent to join the 
ship, dm justice, at the request of the master, instead of committing 
the seaman, may order him to be conveyed on board the ship, or*, 
delivered to the master, for the purpose of proceeding on the voyage 
agreed upon, and may award to the master such costs, not exceed- 
ing forty shillings, as to the justice may seem reasonable, and to 
be abated from the wrfgdb of such seaman (j>). 

In order more effectually to ensure'the actual service of seamen 
engaged to particular ships, it is enacted, that any person who 
Shall harbour or secrete a seaman who has signed an agreement 
to proceed on a voyage to foreign parts, and who has deserted or 
absented himself without leave from his ship, knowing or having 
reason to believe him to be a deserter or absent without leave, 
shall, for every such seaman so harboured or secreted, forfeit and 
pay the sum of 102. : that no debt exceeding in amount five shil- 
lings, incurred by any seaman after he has sighed such agreement, 
shall be recoverable until the voyage agreed for shall have been 
concluded ; and that no keeper of a public-house, or of a lodging- 
house for seamen, shall detain any chest, bed, or bedding, clothes, 
tools, or other effects of any seaman, for any pretended debt 
alleged to have been contracted by him; and if such .property or 
effects be detained, any justice, if he shall see right, by warrant 
under bis hand and seal, may order them to be seized and deli- 
vered over to the seaman ( q ). 


(o) See the form of the ship’* articles (p) 5 & 6 "Win. 4, c. 19, 's. 6.. , 
in the schedule! to the statute. Appendix. Sect. 10. 
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This, however, does not extend to prevent any person belonging 
to a merchant ship from entering into the naval service of her 
Majesty, and no such entry is to ^be.deemed a desertion from the 
merchant ship, nor incur any penalty or forfeiture whatever, either 
of wages, clothes, or effects, notwithstanding any agreement made 
to the contrary, such agreement being expressly prohibited. 

4. The stipulated wages, the amount of which the act requires to 
be set down in the articles against the name of every seaman, are 
not the only compensation provided for his faithful service. Regu- 
lations are established for the preservation of his health, for his 
protection incase of accident or illness, his fair treatment at home 
and abroad, to which it is the duty of the master to conform. 

Thus* the agreement into which he enters with the mariners must 
contain true entries, under their respective heads, of the several 
particulars set forth in schedules, varying according to the voyage 
and the ship’s employment, and annexed to the act. * 

The master and owners are Jboqnd, on reporting a ship’s arrival 
from “ parts beyond the seas,” at her port of destination in the 
United Kingdom , to deposit a true cojjy of this agreement with 
the collector or controller of the Custoha# there, that the means 
of ascertaining the terms aifd conditions of it may be accessible to 
all who are interested in it. The masters, of shipa employed in 
the fisheries on the British coasts, or trading from port to port of 
the United Kingdom, or making regular voyages to the Channel 
Islands , or to ports on the continent of Europe between the river 
Elbe , inclusive, and Brest , must twice in every year deposit 
copies of all such agreements entered into by them during the 
preceding six months ( q ). 

If any master carry out to sea a seaman without having first 
entered into such an agreement with him, he forfeits the sum of 
10*. in respect of every seaman so carried out. If he neglect to 
cause the agreement to # be read over to the seaman, he forfeits 
the sum of 5*., and if he neglect to deposit a true copy of it with 
the collector or controller of the customs, the sum of 50*. (r). 

Upon the discharge of a seaman, he is entitled to receive from 
the master a certificate of bis service and discharge, specifying the 
period of service and the time and place of his discharge, which 
certificate must be signed by the master ; and if the master refuse 


(q) S&e Wm, 4, CP 19, i. 3. 

N N 2 


( r ) S«ct. 5. 
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to give such Certificate without reasonable cause, he' forfeits for 
every such offence the sum of 51 . (*), to be paid to the eeaman. 

’Whenever a ship belonging to a subject of the Umited King- 
dom, except in cases of wreck and condemnation, is sold at any 
port out of her Majesty’s dominions, the master (unless the crew, 
in the presence of the British consul or vice-consul, or, in case of 
there not’ being any such consul or vice-consul, then in the presence 
ofone or more British resident merchants, shall signify their con- 
sent in writing to be there discharged) is required, besides paying 
them the wages to which they are entitled under the agreement, 
either to provide them with adequate employment on board some 
other British vessel homeward bound, or to furnish the means of 
sending them back to the port in his Majesy’s dominions at which 
they were originally shipped, or to some port in the United King- 
dom as qhall be agreed upon, by providing them with a passage 
home, or depositing with the consul or vice-consul such a sum of 
money as he may deem reasonably sufficient to defray the ex- 
penses of their subsistence and passage ; and if the master neglects 
.so to do, such expenses, when defrayed, are declared to be a 
charge upon the own£r 'whose ship is so sold (except in cases of 
barratry; wreck, or condemnation), aftd may be recovered against 
such owner as so much money paid and expended on his account, 
together with full costs, at the suit of the consul or other person 
- defraying such expenses, or of the Attorney-general on behalf of 
hie Majesty, if the same shall have been allowed to the consul out 
Of the public monies (£). 

Great mischiefs having arisen from masters of merchant ships 
leaving seamen in foreign parts, who had been thus reduced to 
distress; and thereby tempted to become pirates, or otherwise 
misconduct themselves; it is enacted, “ that if any master of a 
ship shall force on Bhore and leave behind, or. otherwise wilfully 
■and wrongfully leave behind, on shore or at sea, in any place out of 
his Majesty’s dominions, any person belonging to his crew, before 
the return to or arrival of such ship in the United Kingdom, or 
before the completion of the voyage or voyages for which such 
persoe shsH be engaged, whether such person shall have formed 
part of the original crew or not, every person so offending shall 
be deemed guilty of a misdemeanor, and shall suffer such punish- 


(t) 6 A 6 Wm. 4, e. 19, i. 13. 


(0 Sect. 17. 
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merit, by fine or imprisonment, or both*, as to the Court before 
whom he shall be convicted shall seem meet (f). And the said 
offence may be prosecuted by information at the suit of the Attor- 
ney-general, on behalf of his Majesty* or by indictment or other 
proceeding* in any Court having criminal jurisdiction in his Ma- 
jesty^ dominions at home or abroad* where such master or other 
person shall happen to be, although the place where, the offence 
may be therein averred to have been committed (which is-required 
to be stated substantially according to the fact), shall appear to 
be out of the ordinary jurisdiction of the Court. 

It is further provided, that the master shall not discharge any 
of his crew, whether foreigner or British subject, at any of his 
Majesty’s colonies or plantations without the sanction in writing of 
the governor, secretary, or other officer appointed in that behalf, 
or in the absence of such authorities near the place where .the 
ship is lying, then of the chief officer of Customs resident at or 
near such place, nor at any other place abroad without the sanction 
in writing of his Majesty’s minister, consul or vice-consul, or in 
their absence, of two respectable merchants resident there, all 
which said functionaries and merchants &rtf empowered to inquire 
in a summary way into the*grounds of such proposed discharge, 
by examination on oath, and to grant or refuse such Sanction ac- 
cording to their discretion (u). And no master shall leave behind 
at any place abroad, any person of his cr e\t on the plea of such 
person not being in a condition to proceed on the voyage, or hav- 
ing deserted from the ship, unless upon a previous certificate in 
writing from such functionary or merchant, if there be any such 
within reasonable distance, and there be time to procure the same, 
certifying that the person so intended to be left, is not in such con- 
dition, or has deserted and disappeared and cannot be brought 
back, and such functionaries are authorized, on the application of 
any such master, to inquire by examination on oath into the cir- 
cumstances, and give or refuse such certificate according to the 
result of sqjch examination («). 

5. For the preservation- of the health and lives of the seamen 
employed in the merchant service, every ship sailing from the 
United Kingdom , to any place out of the same, must keep con- 
stantly on board a sufficient supply of medicines suitable to acci- 


(t) 5 A 6 Wm. 4, c. 19, s. 40. 


(«) Sect. 41. 


(*) Sect. 42. 
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dents and diseases arising on sea voyages, which shall be renewed 
from time to time as shall be found requisite ; and if default shall 
be (hade in -providing or keeping supplied such medicines, or in 
case any of the seamen shall receive any hurt or injury in the ser- 
vice of the ship, the expense of providing the necessary surgical 
and medical advice, and attendance, and medicines, which the 
seaman may stand in need of, until he is cured or brought back 
to some port of the United Kingdom, must be borne and defrayed 
by the owner and master of the ship, or one of them, without any 
deduction whatever on that account from the seaman’s wages (to). 

6. Such are the principal clauses of this important and politic 

enactment relating to the hiring and treatment of mariners. 
It contains other provisions respecting the earning, payment and 
forfeiture of wages, which will be noticed in the following chap- 
ters of this part, as also for the binding of and regulation of ap- 
prentices (lb) in the merchant service, for the keeping of a muster 
roll of the crew, including master and apprentices, in a form pre- 
scribed by the act (y), the production of it, as well as of the ship’s 
articles by the master, wljen required to officers of his Majesty’s 
ships («), the collector's dr chief officers of the Customs at the 
several ports of the United Kingdom, and of the British pos- 
sessions abroad, and to the registrar and his assistants (a) in 
the ** general register of the merchant seamen” which the act 
establishes (6). § * 

7. The statute does not render a verbal agreement for wages 
absolutely void ; but imposes a penalty on the master, if a written 
agreement is not made. When a written agreement is made, it 
becomes the only evidence of the contract between the parties ; 
and a mariner cannot recover any thing agreed to be given in re- 
ward for bis Service, which is not specified in the articles : this 
has been decided with respect to a promise to pay to the mate of 
a ship employed in the slave trade, the average price of a slave at 
the places, pf the ship’s destination (c) ; and also with respect to a 
promise to pay to a sail-maker, serving in a ship belonging to the 
East India Company, a monthly sum beyond the wages men- 


(«) 5 & 6 Wm. 4, c. 19, s, 18. 
(*) Sect. 26 to 39. 

(y) Sect. 21 and 22. 

(*) Sect. 30. 

(s) Sect. 31. 


(6) Sect. 10. 

(e) White r. Wilson, 2 Bos. & Poll. 
1 16, and the Isabella, Brand, 2 Rob. Ad. 
Rep. 241. 
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tioned in the ship’s articles, which had been signed by him as 
sail-maker (d). 

8. A seaman, who has engaged to serve on board a ship, is 
bound to exert himself to the utmost in the service of the ship ; 
and therefore a promise made by the master when a ship was in 
distress, to pay an extra sum to a mariner as an inducement to 
extraordinary exertion on his part, was at a trial before the late 
Lord Kenyon esteemed to be wholly void (e). So where two of 
the crew deserted in the course of a voyage, and the master hav- 
ing in vain attempted to supply their places at Cronstadt, entered 
into an agreement with the rest of the crew at that place, to divide 
among them the wages of the deserters, if he should not be able 
to procure two other men at Gottenburgk, which in fact he could 
not do. Lord EUenborough decided that the engagement was 
wholly void. It was attempted to distinguish this case from the 
foregoing, by suggesting that the agreement was made bn shore, 
when die master could not bq supposed to be under any restraint 
or apprehension, and not at sea, in a moment of peril, like the for- 
mer case: an obvious answer to this would be, that if the master 
had not been apprehensive of further desertion, he would not have 
made such a promise ; but the Chief Justice, in his own manly and 
dignified manner, decided the case upon the general ground. 
“ There was," said his Lorsdship, “ no consideration for the ulterior 
pay promised to the mariners, who remained with the ship ; before 
they sailed from London, they had undertaken to do all they 
could under all the emergencies of the voyage; they had sold all 
their services till the voyage should be completed.” “ The deser- 
tion of a part of the crew is to be considered an emergency of the 
voyage as much as their death, and those who remain, are bound 
by the terms of their original contract to exert themselves to the 
utmost to bring the ship in safety to her destined port” (/). 

9. In this, as in all other cases, an engagement for service, 
made in contravention of the rules of the Common or Statute 
Law, will void (g). 


(d) Elsworth and Wife v. Woolmore, 

Guildhall, Sit., Dec. 1803, before Lord 
Alv&nly, Ch. J. There is a note of 
this case in Mr. Espinasse's N. P. C. vol. 
5, p. 84. * 

(e) Harris v. Watson, Peake's N. C.72 


(/) Stilk e. Myriclt, 2 Campb. 317. 
See also Thompson v. Havelock, 1 
Campb. 527. 

(g) The Vanguard, Pince, 6 Rob. 
Ad. Rep. 207. 
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CHAPTER II. 

OF THE EARNING AND PAYMENT OF WAGES. 

I propose in the present chapter to consider. First, the cases 
in which the whole wages agreed to be given to seamen are to be 
paid ; Secondly, the cases in which a part only is to be paid ; 
and. Lastly, the time at which the payment is to be made. All 
that is said in this and the following chapter respecting seamen, is 
to be understood of all the officers in the ship, except the master, 
and of him also, if the subject is not inapplicable to hw situation 
and character. 

1 . First, it is obvious, that a seaman who has faithfully performed 
his service on board a ghijS during the whole period of the intended 
voyage, is entitled to receive the wholq of the stipulated reward, if 
no disaster has rendered his service useless or unproductive^ his 
employer. And as a seaman is exposed to the hazard of losing 
the reward of his faithful service during a considerable period in 
certain cases, so on the other hand the law gives him his whole 
wages, even when he has been unable to render his service, if his 
inability has proceeded from any hurt received in the performance 
of his duty, or from natural sickness happening to him in the 
course of the voyage (a). And if a master, in violation of his con- 
tract, discharges a seaman from the ship during a voyage, the 
seaman will be entitled to his full wages up. to the prosperous de- 
termination of the voyage, deducting, if the case require it, such 
sum as he may in the meantime have earned in another vessel (6). 


(a) Laws of Oleron, art. 6 and 7 of 
Wisbuy, art. 19 of the Hanse Towns, art. 
.39 and 45. same of the year 1614, tit. 
14, art. 1 } French Ordin. liv. 3, tit. 4 ; 
Des Loyera des Matelote, art. 1 1 ; Code 
de Com. art. 963 ; Chandler v, Grieves, 
* 3 Hen. Black. 606, note (a), and by 
Lord Mansfield in the case of Paul v. 


Eden, in the King's Bench, East. Term, 
25 Geo. 3. 

(6) Robinet v. The ship Exeter, 3 
Rob. Ad. Rep. 261 ; the Beaver, Grier- 
%n, 3 Rob. Ad. Rep. 92 ; Roccus, not. 
43 ; Old Hanseatic Ordinance, art. 42 ; 
Hanseatic Ordinance of f614, tit. 3, 
art. 7* 



553 


chap, ii.] Earning and Payment of Wages . 

The French ordinance adds, that in such cases the master shall 
not charge the owners with the payment (c). A seaman is to be 
found with provisions as long as he remains on board, and is willing 
to do his duty ; if there be a want of sufficient provisions, it is a 
sufficient justification for his leaving the vessel, and will not deprive 
him of his right to his wages (d). 

Since the earlier editions of this Treatise, the novel case has 
been presented to the Court of Admiralty of a woman applying 
for wages for service performed on board a ship. The claim was 
made for work in two capacities ; one as cook and steward, the 
other as keeper of the ship and her stores, in harbour or dock; 
the claimant had acted also as a mariner in a great degree. After 
the performance of the service, payment was resisted, pn the ground 
of the sex of the applicant. The learned J udge, who presides in 
that Court, said, that the material poifit for the Court to look to, 
was the work done ; for supposing an informality in the mode of 
hiring, still, if the work had .been done, and properly done, it 
entitled the performer to the common remuneration for such 
employment (e). # 

In the discussion of the cases that Arose on the detention 
of the British ships in Russia by the Emperor Paul in the year 
1800, it was admitted in both Courts, that in the ordinary case of 
an embargo, a seaman hired by the months and remaining with the 
vessel, has a right to his wages during the embargo, if the ship 
afterwards perform her voyage and earn her freight (/). The cir- 
cumstances of that detention were very peculiar. The cases will 
be more fully stated when I come to the consideration of the loss 
of wages (g). 

2 . Secondly, it was determined before the passing of the re- 
pealed statutes, by which the service of seamen in merchant ships 
was regulated, that a seaman who was impressed from such a ship into 
the royal service, was entitled to receive a proportion of his wages 
up to the time of impressing, the ship having afterwards arrived in 
safety at her port of discharge(h). It has also been since decided that 


(c) Liv. 3, tit. 4 ; Loyers des Mate- 
lots, art. 10, and also the Code de Com. 
art. 270. 

(<f) Castilia, Stewart, 1 Hag. Ad. Rep. 
69. See also Eliza, Ireland, id. p. 186. 
(e) Jane and Matilda, Chaiyiler, 1 


Hag. Ad. Rep. 187. 

(/) Beale v. Thompson, 3 Bos. St 
Pull. 405, and 4 East, 546. 

(g) Chap. 3 of this part, sect. 2. 

(A) Wiggins v. Ingleton, 2 Lord Ra}. 
1211 . 



554 Earning and Payment of Wages, [part v. 

he was entitled to no more (*). The first of those statutes expressly 
provided, that a seaman belonging to any merchant ship, who en- 
tered into the service of his Majesty on board any of his Majesty’s 
ships, should not for such entry forfeit the wages due to him during 
the term of his service in the merchant ship, nor should such entry 
be deemed a desertion (A). It has also been decided, that a seaman 
belonging to a privateer, who was to have a certain share of prizes 
in lieu of wages, and who had engaged to serve full six months on 
pain of forfeiting such share, did not lose his share of a prize taken 
while he was in the privateer, by being afterwards impressed, and 
then accepting the bounty, and entering on board one of his 
Majesty’s ships before the expiration of the six months (l). But 
entering, or being impressed into the King's service, was con- 
sidered not to give the mariner an absolute right to his wages up to 
the time, nor place him in? a better condition as to such wages, 
than he would be if • he had remained on board the ship; and 
therefore, if the ship were afterwards captured, he lost his wages 
in common with those whom he left behind (m). 

§ By the 5 and 6 Wm. 4, c. 19, it is enacted, that notwithstand- 
ing any agreement to the contrary, entry into the naval service of 
his Majesty of any seaman in the merchant service, shall not be 
deemed a desertion, or incur any penalty or forfeiture whatever, 
either of wages, clothes, or effects,' or other matter or thing (n). 
And that when any seaman shall quit a merchant ship in order to 
enter into the naval service of his Majesty, and shall thereupon 
be received into such service (not having previously commitffd any 
act amounting to and treated by the master as a total desertion,) 
he shall be. entitled immediately upon such entry to the delivery 
up of all his clothes and effects on board such merchant ship and 
(in case the ship’ shall have earned freight) to receive from the 
master the payment of the proportionate amount of his wages up to 
the period of sueh entry, either in money or by a bill on the 
owner of such merchant ship; all which* clothes, effects, money 
and bill such master is required to deliver up to him accordingly, 
under a penalty of 251. for any refusal or neglect, to be recovered 
'with full costs of. suit. If no freight shall have been earned at the 


■ XO Clements e. Mayborn, in the King’s Easter Term, 25 Geo. 3. 

Bench, Trin. Term, 24 Geo. 3. (•) Anon. 2 Carapb. 320, note. 

* (5) 2 Geo. 2, o. 36, s. 13. («) Sect. 45. 

(I) Pent v. Eden, in the King’s Bench, , 
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time of such entry, then the master is required to give the seaman 
so entering a bill upon the owner for his wages to the period of 
such entry, payable on the ship's safe arrival.at her. destined port j 
but in case the master shall have no means of ascertaining the 
balance due, he shall deliver to the seaman a certificate of the 
period of his services, and the rate of wages he is entitled to, pro- 
ducing at the same time to the commanding officer of his Majesty's 
ship the agreement entered into with the seaman for the voyage, 
and the master is thereupon entitled to receive from the officer of 
his Majesty's ship a certificate, testifying that the seaman has en- 
tered into such ship of his Majesty to serve, as proof that the 
master has not parted with the seaman contrary to the provisions 
of the act (o). § 

3. If a seaman falls sick and dies during the voyage , the laws 
of Oleron, (p), of Wisbuy (y), and of the Home Towns (r), direct 
that his wages shall be paid to his heirs, in general wolds, with- 
out distinction as to the terqis upon which he was hired : and it 
is not clear whether the payment, thus directed, is to be under- 
stood of a sum proportionate to the time of his service, or of the 
whole sum that would have been earned if he had lived to the 
end of die voyage. The French Ordinance distinguishes between 
the case of a hiring by the month, and a- hiring for the voyage; 
and in the first case directs the payment of wages up to the day 
of the death of the seaman : in the last case, it directs the pay- 
ment of half the stipulated sum, if a seaman dies on the voyage 
outward, and the whole if he dfes on the voyage homeward (a). 
A similar rule had been laid down in the case of a hiring by the 
voyage, in the Ordinance of the Emperor Charles the Fifth (t), 
which regulated the commerce of the Low Countries^ and Cleirac 
and Valin (u) say, that the same rule was established by the Con- 
solato del Mare. There is no general decision on this subject in 
our law books ; but die legislature .appears to* have considered 
that some wages might be owing to seamen, who died in the 


(o) Sect. 46. 

(p) Art* 7# 

(g) Art. 19* 

(r) Art. 45. 

(«) Liv. 3, tit. 4 $ Loyers des Hate- 
lots, art. 13 and 14. The same role is 
laid down *in the Code de Com, which 


also gives half the wages if the mariner 
dies at the outward port; art. 265. 

(f) Cleirac on the 7th article of the 
laws of Oleron. 

(«) On the French Ordinance, ubi 
supra. 
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course of a voyage (e) ; and in the case which I am about to quote 
it seems to have been admitted, that the representatives of a sea- 
man hired by the month, would be entitled to a proportion of wages 
to the time of his death. The facto of the case referred to were 
very peculiar, and the decision turned upon thepn Before the 
passing of the statute (to) which limited the wages to be given to 
persons for navigating a ship back from the West Indiet to this 
country, one Cutter was hired as second mate on a voyage from 
Jamaica to Liverpool; and at Jamaica the master subscribed and 
delivered to him the following note : “ Ten days after the ship 
O. P., myself master, arrives at Liverpool, I promise to pay Mr. 
T. Cutter the sum of thirty guineas, provided he proceeds, con- 
tinues, and does his duty as second mate in the said ship, from 
hence to the port of Liverpool. Kingston, July 31st, 1793.” 
The ship sailed from Kingston on the 2nd of August, and arrived 
at Liverpool on the 9th of October. Cutter went on board the 
31 st of July, sailed in the ship, and proceeded, continued, and did 
his duty as second mate until his death, which happened on the 
20th of September. It wqs proved that the wages usually paid to 
a second mate of a ship bn such a voyage, if hired by the month 
out and home, were 4/. per month : that when seamen were ship- 
ped by the run from Jamaica to England, a gross sum was usually 
given; and that the usual length of a voyage from Jamaica to 
Liverpool was about eight weeks. The executrix of Cutter 
brought an action against the master, and it was contended on her 
behalf, that she ought to recover a proportion of the wages for 
that part of the voyage that he lived, and served on board die 
ship. The Court of King’s Bench, before which this question 
was brought for decision, directed inquiry to be made as to the 
usage among merchants, &c., in cases of this kind ; but no satis- 
factory information being obtained as to the usage, although such 
notes had been Often given, the Court, upon consideration of the 
particular terms of the note, and of the great excess of the sum to 
be paid to Cutter, if he had performed the whole voyage according 
to those terms, above the usual rate of wages upon a monthly 
hiring, decided that nothing was payable for the partial service : 


(t>) 37 Geo. 3, e. 73, •. 7, sad 6 Geo. 
4, c. 107, ». 16. 


(e) 37 Geo. 3, c. 73, s. 3. 
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declaring at the same time, that if the plaintiff could have proved 
a usage to pay a proportional sum in similar cases, their decision 
should have been conformable to the usage (ar). 

In a subsequent' case, also, it was taken for granted, that 
some wages were due to the mate of a West India ship, who had 
died on the homeward voyage. The master had, in pursuance of 
the directions of the statutes before mentioned (y), paid to the re- 
ceiver of the sixpenny duty for Greenwich Hospital the sum of 
91. as the foil amount of the wages due. The administratrix of 
the deceased, contending that more than 91. was due, brought an 
action against the master, who insisted that as he had accounted 
upon oath according to the directions of the statute, the amount of 
the sum due could not be questioned in such an action, but he 
must be sued for the penalty given by the statute, if his account 
was false. But the Chief Justice of the Court of Common Pleas 
(Sir James Mansfield) before whom the cause was tried, and after- 
wards the whole Court, held Jhat the statute did not deprive the 
administratrix of her right to sue the master for all that was justly 
due beyond the sum paid to the officer, # and as the jury had found 
251. to be due, she was allowed to recover 161. (a). 

§ By the statute 4 and 5 Wm. 4, c. 52, it is enacted, that 
all sums of money which shall be due for wages to any sea- 
man hired on board a British merchant ship, in any port 
of Great Britain or Ireland, who shall have died on board 
during the voyage, shall within three months after the arrival 
of the ship in any port of the United Kingdom, be paid to 
the trustees of the port to be appointed in pursuance of that 
act, or where no such trustee, to the receiver, collector, or 
other authorized agent of the President or Governors for the 
relief and support of maimed and disabled seamen, incorpor- 
ated by that act, for the use of the executors and administrators 
of the deceased seaman ; and in case no claim shall be made for 
such wages within one year afterwards, that then the trustees of 
the said ptft shall remit the amount to the collector, receiver, or 
other agent of the President and Governors of the port of Lon- 
don, for the use of such - executors or administrators ; and if no 


(x) Cotter v. Powell, 6 Term Rep. 4, c. 107, s. 15. 

K. B. 320* (,) Armstrong «. Smith, 1 Bos. 8 

Car) 37 Geo. 3, c. 73, s. 7, andJS Geo. Pull. N, R. 299. 
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claim shall be made within another year then following, that the 
President and Governors may direct such wages to be paid over 
without interest to the widow, or if there be no widow claiming, 
to the lawful issue, or such persons as would be entitled under 
the statute of distributions ; and lastly, that if after a third year no 
claim be made, the money shall be applied ih aid of the funds 
of the institution (a). § 

4. The payment of wages is generally dependent upon the pay* 
ment of freight : if the ship has earned its freight, the seamen, 
who have served on board the ship, have in like manner earned 
their wages. And as in general, if a ship destined on a voyage 
out and home has delivered her outward bound cargo, but perishes 
in the homeward voyage, the freight for the outward voyage is 
due, so in the same case the seamen are entitled to receive their 
wages for the time employed in the outward voyage and the un- 
loading of the cargo, unless by the terms of their contract the out- 
ward and homeward voyages are ponsolidated into one ( 6 ). And if a 
ship sails to several places, wages are payable to the time of the 
delivery of the last cargo. „ Upon the same principle, where money 
had been advanced to ihd owners in part of the freight outward, 
and the ship perished before her arrival at the port of delivery, it 
was held that the seamen were entitled to wages in proportion to 
the money advanced (c). If, as sometimes happens, a charter- 
party be so framed as to exclude the owners from demanding 
freight for the carriage of the outward-bound cargo, unless the 
ship brings back her homeward-bound cargo in safety, it seems 
that such a special agreement, whereby the owners consent to re- 
linquish a benefit to which they are entitled by the general princi- 
ples of law, ought not to affect the seamen, or deprive them of 
their general right, unless they also by the terms of their contract 
make the like engagements on. their part. Indeed, it was once 
decided in the Court of Admiralty that the seamen, who had navi- 
gated a ship chartered by the East India Company, and which 
had delivered her outward-bound cargo in the EastJCndies, but 
was lost in the homeward voyage, were entitled to recover wages 
for the outward voyage from the master, although the owners had 
covenanted with the Company not to demand any freight beyond 


t (a) Sect. 30. 

(6) Anonymous, 1 Lord Raym. 639, 
739; 12 Mod. 408; Ordin. of Rotter- 


dam, art. 214 ; 2 Magens, 11£. 
(c) Anon. 2 Show. 283. 
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the impress money, of which the seamen had received their share, 
unless the ship returned home in safety ; and although the mari- 
ners themselves had given bonds to the master to the same effect 
with regard to their wages (d). And Chief Justice Holt is said to 
have decided a cause tried before him in the same manner (e). 
But this decision of the Court of Admiralty is reported to have 
been disapproved of by the House of Lords, who in a case arising 
out of it between the master and the owners, gave liberty to the 
parries to appeal to the Delegates against the decision (f). In- 
deed, I am at a loss to find any principle upon which the Court of 
Admiralty could have held these bonds to have been void, and 
have thought the seamen entitled to more than a proportion of the 
advance money, unless the. bonds were deemed to have been ob- 
tained by oppression or fraud. It has of late years been usual to 
stipulate by express terms in the articles of agreement signed by 
the seamen employed in such ships, that in case the ship shall by 
the danger of the sea, or ai\y other accident whatsoever, be dis- 
abled or lost during the voyage for which she is destined, so that 
she do not return to and arrive at the f>ort of London , the seamen 
shall not receive or claim any further wages than the impress 
money paid to them in advance, notwithstanding the ship shall at 
any time, before her being so disabled or lost, have broke bulk, 
or delivered any goods, at any port or place whatsoever. And 
there is no instance of a claim made by the seamen against the 
terms of this clause in the articles. 

By articles of agreement, in the form usual before the recent act 
and containing the common stipulation, that ” no seaman should 
demand or be entitled to his wages, or any part thereof, until the 
arrival of the said ship at her above mentioned port of discharge, 
and her cargo delivered it was stated that the ship was bound 
for the ports of Madeira, any of the West India islands or Jamaica, 
and to return to London ,< and in consideration df the monthly or 
other wages therein mentioned, the seamen severally undertook 
to perform, the above-mentioned voyage, and the master agreed 
with and hired them for the said voyage. The ship sailed from 
London with a full cargo for Madeira, and delivered it there, and 
took in a full cargo of wine : and sailed for the West Indies. 


(<*) Buck e. Rawlinson, 1 Bro. P. C. (/) Buck v. Rawliiuon, 1 Bro. P. C. 

102 . 103 . 

(«) Edward* v. Child, 2 Vein. ?27. 
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P^rt of the wine was delivered at Dominica, and another part 
at Kingston in Jamaica, and at this latter place the ship' took in 
some Government stores for Port Anthonio in Jamaica, which she 
delivered there, and then proceeded to Martha. Bray in the same 
island, where she delivered the remainder of the wine, and took in 
her cargo for London ,• for which place she soon afterwards sailed, 
but was lost on the voyage home. One of the seamen who had 
been hired at monthly wages, brought an action, contending that 
the voyage was divided into three distinct parts, viz. Madeira, the 
West Indies, and home, and that as freight had been earned for 
the two first parts, he was entitled to his wages up to the time of 
the ship’s departure from Martha Bray. But the Court holding 
that the port of discharge mentioned in the articles meant London, 
determined that by reason of the special stipulation he could re- 
cover nothing (g). 

$ From this doctrine, the Court of Admiralty assuming all £uch 
clauses to be the result of an unconscientious (A) advantage taken 
of the ignorance or the necessities of the seamen,: resolutely 
withheld its countenance, and Lord StoweU, in the case of the 
Juliana (i) most emphatically expressed his condemnation of it. 
The facts of that case were as follows William Lattimore, a sea- 
man, was hired in August, 1820, to proceed at certain wages on 
board the Juliana from Portsmouth on a voyage to New South Wales, 
Batavia, Bengal, and back to London. She accordingly sailed 
with a cargo of convicts, to the river Derwent, jjp New South 
Wales, arrived and landed them there, took on board live stock 
and salt provisions and sailed to Port Jackson, where she delivered 
that cargo ; and then sailed to Batavia, where she took in a cargo 
of poultry, which she partly delivered at Minto, and then sailed 
to Serampore, where she delivered the remainder and took in 
sugar for England, and various goods for Calcutta, at which 
place she discharged the latter goods and took in other articles 
for England. In the month of December, 1821, she arrived, in 
the Downs, where, having struck on the Kentish Knock, she was 
wrecked, and every soul on board perished except Lattimore and 
another, who were picked up by a fishing boat. It was admitted 

; : % 

(p) Appleby v. Doc Is, 8 East, 300. account of the ice, the officers and men 

(&) But see the case of the Hogbton, agreed to accept half wages, was upheld 
Brady, 3 Hag. Ad. Rep. 100, where a by Sir John Nicholk 
"clause, usual in the Baltic trade, that, in («) 3 Dods. Ad. Rep. 610. 
case the ship should winter abroad, on t 
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that freight to the amount of 3000£. at least had been earned, and 
that during the whole of the voyage, the seaman well and ably 
performed his duty, but his claim for wages was met by alleging 
the stipulation in the articles, “ that no officer or seaman should 
demand or be entitled to his wages, or any part thereof, until the 
arrival of the ship at the above-mentioned port of discharge and 
her cargo delivered,” and it was further pleaded that by the above 
mentioned port of discharge was meant and intended the port of 
London , and that the ship was totally lost, together with her cargo 
on her return to, and before her arrival in London , and before 
any part of her cargo had been delivered. 

Lord Stowell , after an elaborate review of the decisions upon 
this question, and particularly that of Lord Holt , in the case of 
Edwards v. Child ( m ), expressed himself as follows : " This Court 
certainly does not claim the character of a Court of general Equity, 
but it is bound, by it’s commission and constitution, to determine 
the cases submitted to it's cognizance upon equitable principles, 
and according to the rules of natural justice* How far a Court 
of law would limit its vifews of the question to the letter of the 
contract, and leave these improvident m&rto find their way in a 
Court of Equity, out of a bargain which that Court has deemed 
unreasonable, when it appeared in another form substantially the 
same, I am not enabled to pronounce. There are those who 
might, perhaps, lament, if this humble class of suitors were com- 
pelled to a pilgrimage through a second Court. This Court is not 
disposed to put that burthen upon them ; it will, as far as it can, 
protect these illiterate and inexperienced persons against their, own 
ignorance and imprudence. And I confess I feel disposed to do 
so more in the case of these articles than in the case of articles and 
bonds 5 because I think it much more probable that covenants, 
bearing hard upon them, should slip unnoticed, into articles which 
they execute as mere formal instruments of course, "than into bonds, 
which are instruments of rare occurrence to them, and by which 
their curiogjty would naturally be excited and alarmed. I may 
add, that the terms in which the stipulation appears, might pro- 
bably be understood by the mariners, as they are actually under- 
stood by the Courts of Scotland (n), to signify only a postpone- 
ment of the payment, not a privation of the title which the law had 

— — — ■ — - - f*-— 

• ** 

(m) Ante, p. 559. (») Commentaries bn the Law of Scotland, v$Tl, p. 515. 
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guaranteed to them. The words are sufficiently satisfied by that 
interpretation, and I infer from the present case that the mariners so 
understood them ; otherwise they might be charged with a want 
of that good faith with which they have a right to be credited, if 
they were now resisting a claim which they fylly understood jand 
.admitted at the date of the agreement. I reject this article of the 
allegation, and shall, of course, proceed upon the summary petition, 
and if it be duly supported by proof, shall feel myself bound by 
law, authority and justice to pronounce for the wages on the out- 
ward voyages.” 

The principles upon which this judgment proceeded have been 
repeatedly avowed and acted upon in the Courts of the United 
States . It is cited by Mr. J ustice Story (o) and Chancellor Kent ( p ), 
with approbation, as deciding “ that where a voyage is divided by 
various ports of delivery, a proportional claim for wages attached 
at each of 9 such ports ; and that all attempts to evade or invade 
that title, by renunciations obtained from the mariners without 
any consideration, by collateral bonds, or by contracts inserted in 
the body of the shipping articles, were ineffectual and void.” 

The possibility of reconciling this judgment with the principles 
of construction by which the Courts of Common Law are governed 
became the subject of discussion before the Court of Exchequer, in 
the recent case of Jesse v. Roy ( q ). It was an action brought by the 
administrator of a deceased seaman, for one moiety of a share of a 
cargo of sperm oil, on articles of agreement, whereby the deceased 
agreed to serve on board the ship Royalist , bound from London 
to the South Seas , on a whaling adventure, and to return there- 
with to London , where the voyage was to end. The articles con- 
tained a stipulation, “ That no one of the officers and crew shall 
demand or be entitled to his share of the net proceeds of the 
said cargo until the arrival of the said ship or vessel at London; 
and her cargo'shall be then sold and delivered, and the money 
for the same actually received by the owner ; nor unless he shall 
have well and truly performed the above-mentiQqed voyage, 
according to the true intent and meaning of the articles.” A 
cargo of oil was procured ; but the ship was afterwards condemned 


(o) American edition of this work, p. ( p) Kent’s Commentaries, Edinburgh 

448. edition, p. 188. 

(?) 4 Tyrwh. 626, 1 C.M. & R. 316. 
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in a foreign port, and the cargo transhipped and despatched in 
another vessel, on board which the seaman was returning home 
when he died. Lord Lyndhurst , C. B., in the course of the 
case, which was twice argued, directed the attention of the coun- 
sel for the plaintiff to the question, whether the words “ until 
the arrival of the said ship at London? might not be construed as 
merely regulating the time and place of payment, and not as a con- 
dition precedent ; and his Lordship said, that the decisions of the 
Courts in America ( r), which had been cited in the argument* to 
that effect, were entitled to great consideration. 

The Court, however, finally decided, that on the principles 
applicable to the interpretation of contracts in Courts of Common 
Law, the clause was clear and distinct and that the plaintiff could 
not recover on the articles. 

This difference, we have seen, has since been composed by the 
legislature ; it being enacted by the 5 & 6 Wm. 4, c. 19, s. 5, 
“ That no clause in the agreement, whereby a seaman shall con- 
sent to forego the right which the maritime law gives him to 
wages in the case of freight earned by ships subsequently lost, or 
containing any words to that effect, shall be valid or binding on 
any seaman signing the samfc.” § 

5. If after the hiring of seamen, the owners of a ship do not 
think proper to send her on the intended voyage, the seamen are 
to be paid for the time during which they may have been employed 
on board the ship ($). And if they sustain any special damage by 
breaking off the contract^ it seems reasonable also that they 
should recover such damage by an action upon the agreement. 
The French Ordinance also directs the payment of wages for the 
time employed in equipping the ship in two other cases (£), 
which I do not find mentioned in the more ancient sea laws ; 
these are, the prohibition of commerce by the government of the 
country, to which the ship belongs, with the country to which it 
is destined, (which must always take place if a war happens be- 
tween the two countries) and an embargo imposed in the lading 
port. The latter case does not in general dissolve the contract 
between the owners and the merchant by the law either of France 

(r) Kent's Commentaries , Edinburgh 1044. 
edition v p. 188, and the cases cited in the (t) Liv. 3, tit. 4 ; foyers des Mate- 
notes of Mr. Justice Story to the Ameri- lots, art. 4 and 5 ; Code de Com. art. 
can edition of this work, p. 448. 253. 

(•) Wells 0 . Osman, 2 Lord Rtyra. 

O O 2 
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or England , as I have already mentioned ( q ), yet it may be reason- 
able on such an occasion to discharge the greater part of the 
mariners, who may readily find in other ships an employment 
equally beneficial to themselves, and are, therefore, not likely to 
sustain or recover special damage to any considerable amount by 
the non-performance of the contract made with them. But if they 
continue with the ship, they will, if hired by the months be entitled 
to their wages during the period of detention (r). 

6. In the case of shipwreck it is the duty of the seamen to 
exert themselves to the utmost, to save as much as possible of the 
vessel and cargo. If the cargo is saved, and a proportion of the 
freight paid by the merchant in respect thereof, it seems upon 
principle that the seamen are also entitled to a proportion of their 
wages ; and this is expressly directed by the French Ordinance (s). 
And for .their labour in saving the cargo or the remains of the 
ship, they/ as well as other persons, may be entitled to a recom- 
pense by way of salvage, if the circumstances do not entitle them 
to wages. By the laws of Oleron (t) 9 if, in the case of shipwreck, 
“ the seamen preserve a jpart of the ship and lading, the master 
shall allow them a reasonable consideration to carry them home 
to their own country ; and in case they save enough to enable the 
master to do this, he may lawfully pledge to some honest persons 
such part thereof as may be sufficient for the occasion.” By the 
laws of Wisbuy (w), u the mariners are bound to save and preserve 
the merchandize to the utmost of their power; and whilst they do so 
(i cefaisant , according to the French translation), ought to be paid 
their wages, otherwise not.” By the Hanseatic Ordinance (v), 
“ if a ship happens to be cast away, the mariners are obliged to 
save as much as in them lies, and the master ought to requite 
them for their pains to their content, and convey them at his own 
charge to their dwelling places ; but if the mariners refuse to 
assist the master, in such case they shall, have neither reward nor 
wages paid them.” It is not quite clear from the language of 
these ancient Ordinances, whether the payment directed to be 


(q) Ante, part 4, chap. 12, g. 4. 

(r) Beale v. Thompson, 3 Bos. &c 
Pull. 405. In the case of arrest during 
the voyage, the Code de Com. gives to 
seamen hired by the month, half their 
wages during the detention, art. 254. 


(«) Liv. 3, tit 4 ; Loyers des Mate- 
lots, art. 9. 

(t) Art. 3. 

(u) Art. 15. According to the trans- 
lation in Malyne. 

(t>5 Art. 44. 
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made to seamen on those melancholy occasions, is to be a reward 
only for their labour in the salvage, or a recompense for their for- 
mer services in the ship. But Chirac , in his commentary on the 
laws of Ohron (r), says, that by an Ordinance of Philip the 
Second of Spain 9 made in the year 1563 (to), it is ordained, that 
the seamen shall save as much as they can from shipwreck, and 
in that case the master is bound to pay them their wages, and to 
give them a further reward for their labour out of the goods. And 
the Hanseatic Ordinance of the year 1614 (x) expressly directs, 
that if so much of the ship be saved as equals the value of the 
wages of the seamen, they shall be paid their whole wages. In 
like manner, the Ordinance of Rotterdam ( y) 9 and the French 
Ordinance (z) 9 also expressly direct the payment of wages out of 
the relicts and materials of the ship. 

There was not until very lately any known decision of a British 
Court on this point. But the question having been brought 
before the Court of Admiralty, in a case where the parts of a 
stranded ship were sold for more than sufficient to pay the wages 
of the seamen, no part of the cargo having been saved, and the 
seamen -having exerted themselves very laboriously to save the 
parts of the ship, and not Saving departed until they were dis- 
missed by the master. Lord Stowell 9 after reviewing and com- 
menting upon the several foreign authorities on the subject, ^ad- 
mitted the claim of the seamen, who thereupon received their 
wages from the owners (a). 

§ In the course of his judgment, his Lordship expressed his 
dissent from an opinion which has long prevailed, and is now 
established, in the Courts of America (6), that the mariners 9 right 
to wages in such cases is in the nature of a claim for fc salvage remu- 
neration. After stating the duty of the mariner in cases of shipwreck 
to save as much of the ship and cargo as he can, his JLordship conti- 
nues : ‘ I ask, is he to have no recompense for this continuation 
of his service in the most formidable shape, which that service to 
that ship ca& assume? Nobody, I think, ventures to say that ; but. 


(e) Art. 3. 

(tr) Tit. Average, art. 12. 

Or j Tit. 9, art. 5. 

(y) Art. 219; 2 Hagens, 114. 

(z) Liv.3,<it. 4; Loyers des Matelots, 

art. 9, and Valin thereon, and see Code 
de Cora. art. 259. * 


(a) Neptune, Clark, 1 Hag. Ad. Rep. 
227. The judgment of Lord Stowell is 
peculiarly worthy the attention of the 
reader. 

(5) See note to American edition by 
Mr. Justice Story, p. 451. 
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say they, he should have it by way of salvage, or on a quantum 
meruit. There are, I think, decisive objections to both these 
views of the matter. What is a salvor ? A person who, without 
any particular relation to a ship in distress, proffers useful service, 
and gives it as a volunteer adventurer, without any pre-existing 
covenant that connected him with the duty of employing himself 
for the preservation of that ship ; — not so the crew, whose stipu- 
lated duty it is (to be compensated by payment of wages) to pro- 
tect that ship through all perils, and whose entire possible service 
is pledged to that extent. Accordingly, we see in the numerous 
salvage cases that come into this Court, the crew never claim as 
joint salvors, although they have contributed as much as (and 
perhaps more than) the volunteer salvors themselves. The gene- 
ral rule is strong and inflexible, that they are not permitted to 
assume that character. As the law stands generally, they are 
excluded from it on just grounds. 

“ A proceeding for salvage would be less beneficial and safe for 
the owners, if permitted. In a salvage case, you must take into 
consideration the question of personal danger incurred, the value 
of the property saved, and other circumstances, which may in- 
fluence the demand of salvage ; whereas the rule of wages presents 
only a stipulated sum, which in no case can be exceeded. By 
the same rule, every temptation to throw the ship into situations 
of danger, with a view to extravagant salvage, is effectually re- 
moved, for no increase of danger can bring to the mariner an in- 
crease of profit. 

9t On all views of the relative justice between the parties, and 
of the public policy and convenience, there can be no doubt that 
the rule of wages has the advantage upon the clearest grounds ; 
but take it upon the most naked principles of law applying to it, — 
the contract coyers the whole ship, one part as well as another, 
and no one part more than another, with the mariner’s lien. A 
part separated by a storm is not disengaged by that accident 
from that lien. If it be recovered, it is recovered asr*part of the 
primitive pledge mortgaged to the mariner. Again, when does 
the authority of the master cease ? His authority does not cer- 
tainly merge in the misfortune, nor are the seamen at liberty, 
without staying a reasonable time for the recof ery of parts of the 
ship and cargo (if there be any prospect, in his judgment, of such 
recovery), immediately to disperse themselves over the country 
on whose shores they have encountered the mischance, without 
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some discharge from him. The duty of service survives as long 
as the rights of authority exist ; these relations are created by the 
same contracts ; they have a cotemporary origin and a corres- 
ponding termination on all just construction of that contract. 

“ I adhere to the spirit — I had nearly said to the letter — of 
what I am reminded of having said in a former case, not exactly 
upon this question, that * a seaman had a right to cling to the last 
plank of his ship in satisfaction of his wages, or part of them.’ 
Be it remembered, that by the general and just policy of all mari- 
time states, the total loss of the ship, occasioned solely by the act 
of God, visiting the deep with storms and tempest, brings with it 
the loss of all the earned wages (except advances), although the 
general rule of law is, that the act of God prejudices no man ; 
and although the mariner has contributed nothing to the mis- 
chance, but exerted his utmost endeavours to prevent it; and 
although he is prohibited by law from protecting himself from 
loss by insurance, as his ownnr is empowered to do for his ; it is 
surely a moderate compensation for these disadvantages that he 
shall be entitled upon the parts saved, ^s far as they will go, in 
satisfaction of his wages plready earnfid*by past services and 
perils.” § 

7. Lastly, As to the time of payment. 

§ By the 5 and 6 Wm. 4, c. 19, (c), it is enacted, “that the 
master or owner shall pay to every seaman entering into such con- 
tract as aforesaid his wages, If the same shall be demanded within 
the respective periods following ; that is to say, if the ship shall 
be employed in trading coastwise, the wages shall be paid within 
two days after the termination of the agreement, or at the time 
when the seaman shall be discharged, whichever shall first happen, 
and in every other case the wages shall be paid at the latest within 
three days after the cargo shall have been delivered, nr within ten 
days after the seaman’s discharge, whichever shall* first happen ; in 
which two cases of delayed payments, the seaman shall, at the 
time of his discharge, be entitled to be paid on account one-fourth 
part of the estimated balance due to him ; and if any master or 
owner shall neglect or refuse to make payment in the manner re- 
quired, he shall for every such neglect or refusal forfeit to the 


(c) Sect. 11. 
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seaman the amount of two days’ pay for each day, not exceeding 
ten days, during which payment shall, without sufficient cause, be 
delayed beyond the period prescribed, for the recovery of which 
forfeiture the seaman shall have the same remedies as he is entitled 
to for the recovery of the wages.” 

A proviso is added, that the clause is not to extend to the case 
of ships employed in the southern whale fishery, or on voyages for 
which seamen, by the terms of their agreement, are compensated 
by shares in the profit of the adventure. It is declared moreover, 
that the payment shall be valid, notwithstanding any previous 
assignment by the seaman of his wages, or of any attachment or 
incumbrances thereon, and that no assignment of wages, made 
prior to the earning of them, shall be valid or binding upon the 
party making it. 

As, however, this delay may be injurious to the seaman, 
and deprive him of the opportunity of entering into another 
engagement, it is considerately provided, that if a seaman, after 
having been discharged three days, shall be desirous of proceeding 
to sea on another voyage, and in order thereto shall require im- 
mediate payment of the 'wages due to him, it shall be lawful for 
any justice of the peace, on his application, and on satisfactory 
proof that he would by delay be prevented from obtaining em- 
ployment, to summon the master or owner before him, and require 
cause to be shown why immediate payment of such wages should 
not be made ; and if no satisfactory reason shall be assigned for 
further delay, such justice shall order payment to be made forth- 
with, in default of compliance with which order, the master or owner 
shall forfeit the sum of five pounds (d). 

When a seaman is left on shore at any place abroad, under a 
certificate of his inability from sickness to proceed on the voyage, 
the master is to deliver to certain functionaries or merchants 
(mentioned in the act) a just and true account of the wages due, 
and to pay the same to the seaman either in money or by a bill 
drawn upon the owner of his %hip ; and if by a bill, then such 
functionary or merchants are authorized and required by certificate 
indorsed on the bill, to testify that it is drawn according to the 
act, for money due on account of wages of a seaman, or to that 


(rf) Sect. 14. 
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effect. The penalty upon the master for a refusal or neglect to 
give such account and to pay the amount thereof, or for giving a 
false account, being also twenty-five pounds (e). § 

8.' Policy requires that the wages of seamen should not be pud 
to them in foreign countries, as well to prevent desertion, as to pre- 
serve, for the benefit of their families, the money that might others 
wise be spent in idleness and debauchery. The French Ordinance, 
so often quoted, has made no provision on this subject, but accord- 
ing to Pothier, the defect was supplied by subsequent ordinances 
in that country, which prohibited the payment of wages in places 
to which the ship did not belong, without the consent of the French 
consul in a foreign country, and in France of the officers of the 
classes (/). The Code de Commerce does not appear to contain 
any regulation on this subject. The ordinance of Rotterdam (g) 
having enacted, “ That the full wages of the ship’s company shall 
always be deemed to be earned, whether one or more' complete 
voyages have been made in 'foreign parts, even though the ship 
should afterwards happen to be lost,” adds, “ that the master shall 
be obliged to pay to his people every time, if they require it, at least 
the half “ but when any dispute arises, Jhey shall not go to law 
in foreign parts, nor give <yie another any trouble, on forfeiture of 
what wages or monthly pay shall remain unpaid.” By the articles 
of agreement for service in a Dutch ship, which were proved in 
evidence at the trial of an action, brought in this country by a 
seaman against the master for wages (A), it was stipulated, that in 
case one or more complete voyages should be made out of the 
country, the master should at every second place of delivery secure 
to the seamen two-thirds of their wages by an order on his purser 
or correspondent at Rotterdam ; but that none of the seamen 
should institute any suit against the master in foreign countries. 
By the articles of agreement made at Altona for service in a 
Danish ship, which were proved in like manner at another trial (*), 
it was stipulated that do one should demand any money while 
• 

(«) Sect. 44. 

(/) Pothier, Louage dqp Matelota, 
sect. 2, § 3. 

(ff) 2 Magens, 113, 114. 

(A) Ge inarc. Meyer, 2 Hen. Black. 

603. In consequence of the concluding 
clause of these articles, it was held that 
the action *could not be maintained, al- 
though the vessel had been seizcjl by an 


English ship, brought into this country, 
and sold here, under the authority of the 
government ; the master and crew not 
being made prisoners. See also John- 
son v. Machielsne, 3 Campb. 44. 

(*) Hnlle v. Heitman, at Guildhall, 
coram Le Blanc, J., Sit., p. Mich. Term, 
1801. • 
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abroad, from the master, but every one should content himself 
with the money received upon hand, until the completion of the 
voyage to the satisfaction of the master and hisowners, and until such 
time as the ship should have arrived at Altona ,* and it should at 
all times be at the option of the master to give them ihoney while 
abroad, or not. 

By the law of America a seaman is entitled to receive one-third 
of his wages due to him at every port, where the ship unlades, 
and delivers her cargo before the voyage is ended, unless the con- 
trary is expressly stipulated in the contract (£). 

Some cases relating to foreign seamen will be mentioned here- 
after (/). 

( k ) Acts of Congress of 1 790, c. 29, (/) Post, chap. 4, s. 2, p. 588. 

s. 6. 
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CHAPTER III. 

OP THE LOSS AND FORFEITURE OF WAGES* 

The wages of seamen, whether hired by the month or for the 
voyage, are sometimes lost without any fault on their part ; and 
sometimes forfeited by their misconduct. 

First, as to the loss of wages. 

1. In order to stimulate the zeal and attention of^hls class of 
persons, who are often engaged in very perilous services, the 
policy of all maritime states has made the payment of their wages 
to depend generally on the successful termination of the voyage (a). 
If in the course of the voyage a total lcfes*or capture of the ship 
takes place, the seamen lose their wages. So if the ship become 
disabled on the voyage. But the wages are not lost by the hypo- 
thecation of the ship, nor even by the sale of it, unless the sale be 
made under the authority of a competent Court ; and they are pre- 
ferred to the claim of the holder of an hypothecation bond (6). 
It has been already observed that they are not lost, though the 
ship be wrecked, if the seamen assist in saving from the wreck suffi- 
cient to pay them (c). Indeed, if the ship be not seaworthy at 
the outset, and the voyage be discontinued on that account, a 
seaman is not entitled to wages , though perhaps he may maintain 
a special action against the owner for the recovery of damages ( d ). 

§ A distinction is also made between those accidents by which 
voyages may be interrupted and the interests of mariners affected, 
as dependent on their successful termination and other causes 


(a) Molloy, book 2, chap. 3, sect. 10 ; 
1 Sid. 179 ; Abernethy v. L&ndale, 
Doug. 539 ; French Ordin. liv. 3, tit. 4 ; 
Dos Loyers des Matelots, art. 8 ; Code 
de Com. art. 268* 

(5) Sydney Cove, Fudge, 2 Dojis. Ad, 


Rep. 11 : Madonna D’Idra, Papaghira, 
1 Dods. Ad. Rep. 37 ; Lady Durham, 
3 Hag. Ad. Rep. 196. 

(c) Ante, p. 566. 

(d) By Lord Eilcnborough, Ch. J., hi 
Eakcn ». Thom, 5 Esp. N. P. C. 6. 
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arising from the acts of the owners or masters, and it was held ac- 
cordingly by Sir Christopher Robinson , in a recent case, that the 
condemnation of a vessel for illegal trading on the part of the 
master, to which the mariners were not parties, did not work 
a forfeiture of wages, or bar the mariners* action against the 
owners ( e ). § 

It was mentioned in a preceding chapter, that the payment of 
wages is divisible, and that if a ship has delivered its cargo at 
one place, the wages are so far due, although the ship be after- 
wards taken or sunk. But if a ship sail to one place in order to 
take in a cargo there, to be conveyed to another place, and hav- 
ing received the cargo accordingly, be taken before its arrival at 
the place of delivery, nothing is payable to the seamen for navi- 
gating the ship to the first place (/). 

2. I have mentioned in a former part of this Treatise (y), that 
in some foreign countries, where ransom is not contrary to law, 
the seamen belonging to a ship captured and ransomed, are bound 
to contribute a portion of their wages toward the ransom by way 
of general average. This point is in itself of no importance in 
this country, ^because random is prohibited by our law ; but the 
payment of salvage upon recapture is Analogous to the payment 
of ransom, and was so considered by Lord Stowell in a case in 
the Court of Admiralty (A). In an action brought for the wages 
of a seaman after a capture and ransom of the ship, and which 
was tried before Chief Justice Holt , the Chief Justice is reported 
to have decided that the seaman was entitled to nothing, he being 
unable to j prove that by the custom of merchants he was entitled 
pro ratA , as was insisted on his behalf (i). But it seems to be 
the better opinion, that in the case of capture and recapture, if 
the ship perform her voyage and earn her freight, a mariner who 
has not been separated from her, is entitled to his wages upon the 


(«) The Malta, Young, 2 Hag. Ad. 
Rep. 158. 

{/) Hemaman ©. Bawden, 3 Burr. 
1844, on a voyage to Newfoundland, for 
fish to be carried to Spain. 

(g) Ante, part 4, e. 9, s. 14. 

(A) The Friends, Bell, 4 Rob. Ad. 
Rep. 143. The prise acts do not men- 
tion the freight ; they only direct a por- 
tion of the value of the ships, vessels, 
boats, and goods restored, to be paid as 


salvage. But as the goods, if taken to 
the place of destination, are 'Valued there, 
tho freight is of course included in the 
valuation, and so the freighter may pay 
salvage upon it ; in one case, an eighth 
of the freight was ordered to be deducted 
as between the owner and freighter. The 
Racehorse, White, 3 Rob. Ad. Rep. 101. 

(*) Chandler v. Meade, mentioned at 
the end of the case of Wiggins v. Ingle- 
ton, 2 Lord Raym. 1211. 
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footing of the original contract (j ), subject perhaps to a propor- 
tionate salvage. In conformity to this opinion, at the trial of a 
cause before Lord Eldon , when his. Lordship presided in the 
Court of Common Pleas, a seaman recovered his whole wages 
after capture and recapture of the ship (A). The owners did not 
insist upon any deduction as contribution to the salvage, but put 
their defence on another ground, which they failed to establish. 
In another case a mariner, who had been hired for a voyage from 
Newcastle to London and back, at a certain sum, and was cap- 
tured on board, two days after the ship’s departure, and taken out 
and sent to France , instituted a suit in the Court of Admiralty for 
wages ; the ship had been retaken, carried to the place of destina- 
tion, and performed her voyage ; the owner, however, bad been 
obliged to hire another person at London to return to Newcastle 
with the ship, in the place of the claimant. Under these circum- 
stances Lord Stowell held, that the claimant was not entitled to 
anything ; but it seems from .the language of the report, that if 
he had remained on board, his interest would have been thought 
to have revived upon the recapture (J). 

In a case before Lord Kenyon , the master of a vessel, which 
had been seized and restored, claimed his wages for the period of 
detention, although during that time he had been separated from 
her, she having afterwards earned her freight. The wages for 
the voyage, exclusive of that period, were paid without dispute ; 
and the defendant is reported to have acquiesced under a verdict 
given against him for the further sum, by reason of a strong opi- 
nion expressed by his Lordship at the trial in favour of the 
claim ( m ). 

The ground of decision in this case was fully discussed and 
considered, on the occasion of the seizure and detention of seve- 
ral British ships in J Russia, by the Emperor Paul, in the year 
1800 . I allude to the case of Beale v. Thompson, which has been 
incidentally mentioned Before. Beale, an Englishman, was hired 
to serve as a seaman in a British ship, called the Aquilon , 
whereof Thompson was owner, at monthly wages, for a voyage 


(j) Molloy, book 2, chap. 4, sect. 14, 
as to freight, which depends upon the 
same principle. But see the dictum of 
Eyre, Ch. j., in Curling v. Long, 1 Bos. 
& Pull. 637, which is contrary. 

(*) Bergstrom c. Mills, 3 Espv N. P. 
C. 36. 


(t) The Friends, Bell, 4 Rob. Ad. 
Rep. 143. In this case, the learned 
Judge seems to consider a claim for wages, 
after capture and recapture, to be subject 
to salvage. 

(m) Pratt v. Cuff, cited in Thompson 
v . Rowcroft, 4 East, 43. 
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from Hull to Petersburgh, and from thence to London; and 
signed articles in the usual form. The ship went out to Pe- 
tersburgh , in ballast, to bring a cargo to London; and the 
freight was to be paid by the ton. On the fifth of Novem- 
ber, 1800, which was soon after this vessel arrived at Peters- 
burgh, the Emperor commanded an embargo to be laid on all 
English ships in the ports of his empire, until a supposed conven- 
tion relating to the island of Malta should be fulfilled. To 
enforce this order, guards were stationed along the shore to pre- 
vent the crews from quitting their ships. On the tenth of the 
same month they were taken from their ships by a Russian 
guard ; such of the seamen as were subjects of other countries 
were liberated at the request of their consuls ; but the British 
masters and mariners were marched in parties into the interior of 
the country, and treated as prisoners of war. A convention hostile 
to Great Britain was formed between Russia, Sweden, and Den- 
mark, and an embargo was imposed in this country on the vessels 
of those nations. Upon the death of Paul, and the succession of 
the Emperor Alexander , peace was re-established, and the ships 
that had been detained bn both sides were mutually restored. 
This restitution took place in Russia at the end of May , 1801. 
Beale and the rest of the crew re-embarked on board the Aquilon , 
without entering into any new articles with the master, and re- 
turned to London with the ship, which brought her cargo and 
earned her freight. Thompson, the owner, paid the wages at the 
rate mentioned in the articles, exclusive of the time of the ship’s 
detention ; and Beale brought his action to recover his wages for 
that time. In support of the claim, it was contended that this 
conduct of the Russian government partook more of the nature of 
an embargo than of a capture, and that considering it as an 
embargo, the original contract for wages subsisted, as had been 
decided in the cs&e of a contract of affreightment (n). And that 
the mariner’s absence from the ship under these circumstances did 
not occasion a forfeiture by the operation of those clauses of the 
articles, which provide for the continuance of the seamen on 
board their ship, because it was involuntary on his part. On the 
other hand it was insisted, that this was a case of hostile seizure 
and temporary capture, which put an end to the original contract, 
and left the mariner a right proportionate only to the services he (*) 


p 


(*) See before, part 4, chap. 12, sect. 4. 
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had actually performed. And further, that if it were to be con- 
sidered only as an embargo, yet as the seaman had not during the 
period of it done any duty on board the ship, or for the benefit of 
the owners, he was not entitled to any payment ; and it was urged, 
that if the force of the Russian government furnished an excuse 
to the mariner on the one hand, for not performing his contract by 
continuing on board the ship, so on the other hand it ought to 
exempt the owner from paying for what he had not received. 
The learned Judges of the Court of Common Pleas were divided 
in opinion as to the character to be attributed to these acts of the 
Russian government, upon which the determination of the ques- 
tion between the parties was thought principally to depend (o). 
The cause was brought before the Court of King’s Bench by writ 
of error, and after consideration, the judgment of the Court was 
delivered by Lord Ellenborough , in favour of the claim of Beale , 
the mariner. It is impossible to give the full effect t>f the very 
learned judgment pronounced. by the Chief Justice in an abstract, 
nor does the plan of this Treatise allow me to transcribe the whole, 
I must, therefore, refer the reader, who desirous of full informa- 
tion, to the report (p), and content mySelf with stating, that the 
Court thought it unnecessary to decide in thisfcase, whether or 
no the dissolution of contracts for freight and wages is the neces- 
sary effect of perfect and complete capture, where the right of the 
original proprietor is not revested by subsequent recapture, nor 
recognized as continuing in force by any judgment or authorita- 
tive act of restitution on the part of the capturing nation ; con- 
sidering this as a case of hostile seizure, with a view to measures 
of retaliation, if they should ultimately be thought just and neces- 
sary, but of subsequent restitution and abandonment of the right 
of seizure, on the part of the power by which the seizure had 
been made 5 and observing that there was no case where property 
so dealt with had been considered as captured, of the contract for 
freight or wages dissolved : and holding, therefore, that the plain- 
tiff’s claim jwas not defeated on the supposed ground of a dissolu- 
tion of the contract. The Court also thought, that the seaman 
had not in this case forfeited his wages under any of the clauses 
of the articles, because the language of the articles construed, as 
it ought to be, with reference to the Acts of Parliament, imported 

(o) Beale r. Thompson, 3 Bos. & (p) Beale v. Thompson, 4 East, 54o. 

Pull. 405. 
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a departure from the ship by the unauthorized act of the party, 
and did not apply to a seaman taken out of his ship in the manner 
in which the plaintiff and the rest of the crew had been in this 
case ; but that if this point were more questipnable than it ap- 
peared to be, yet that the return of the plaintiff to the ship in the 
manner stated, did, in the absence of any freph contract on the 
subject, import a recognition on the part of the master, that he 
and the sailors then stood in their original relative situation to 
each other, under the articles, by which that relation was consti- 
tuted. And upon the whole the Court thought “ in point of law, 
that the contract of service, between the plaintiff and defendant, 
was to be considered as having continued and been in force from 
the time of executing the articles, up to and at the period of the 
ship’s arrival at her port of discharge, and the final termination of 
her voyage there ; and that the plaintiff was to be considered as 
entitled to his wages during the same time.” 

This case was afterwards brought by writ of error before the 
House of Lords, when the opinion of the Judges was taken on 
the question, whether, on the whole of the facts found in the 
special verdict, the original plaintiff was entitled to recover wages 
during the time he was kept out of .the ship, as found in the 
special verdict. The J udges were unanimously of opinion that 
he was so entitled to recover ; and the Lord Chancellor concurred 
in their opinion ( q ). 

It has been observed, that Beale the plaintiff in the case just 
quoted, was an Englishman ; an action was also brought by a 
mariner, belonging to another ship, under circumstances the same 
in all respects, except as to his national character, he being a 
foreigner . In this action also the decision of the Court was the 
same (r). 

Secondly, as to the forfeiture of wages. 

3. Desertion from the ship is held to be a forfeiture of the 
wages previously earned in all maritime*' states (a). And in con- 
formity to this principle of maritime law, the legislature of this 
country, in the reign of King William the Third, 99 for the pre- 
vention of seamen deserting of merchants ships abroad in parts 


(q) Thompson, plaintiff in error, Beale, Ordin. of Wisbuy, art. 61 ; of the Hanse 
defendant in error, 1st Dow. 299. Towns, art. 43 ; Molloy, book % chap. 

c (r) Johnson t>. Broderick, 4 East, 566. 3, sect. 10 ; French Ordin. iriv. 2, tit. 7 ; 

(#) See on this subject of desertion, Des Matelots, art. 3. 
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beyond the seas,” enacted, “ That all such seamen, officers, or 
sailors, who shall desert the ships or vessels, wherein they are 
hired to serve for that voyage, shall for such offence forfeit all 
such wages as shall be then due to him or them” (t). By the 
2 Geo. 2, c. 36, it was enacted, that if a seaman should desert, or 
refuse to proceed on the voyage on board any ship bound to parts 
beyond the seas, or should desert from the ship to which he be- 
longed, in parts beyond the seas 9 after he should have signed the 
contract, he should forfeit to the owners the wages due to him at 
the time of his deserting or refusing to proceed on the voyage (u). 

§ And now, by 5 & 6 Wm. 4, c. 19, if any seaman, after having 
signed the ship’s articles, or after the ship has left her first port 
of clearance, wilfully and without leave absent himself from the 
ship or his duty, he forfeits (in all cases not of absolute deser- 
tion, or not treated as such by the master) out of his wages to the 
master or owner the amount of two days’ pay for every twenty- 
four hours of absence, and in & like proportion for any less period 
of time, or at the option of the master the amount of such ex- 
penses as have been necessarily incurred in hiring a substitute to 
perform his work (») ; and if any seamarf, without sufficient cause, 
neglects to perform such duty as shall reasonably be required of 
him by the master or other person in command of the ship, he is 
subject to a like forfeiture in respect of every offence and of every 
twenty-four hours continuance of it ( w ). If after the ship’s arrival 
at her port of delivery, and before her cargo is discharged, any 
seaman quits the ship without a previous discharge or leave from 
the master, he forfeits to the master or owner one month’s pay of 
his wages ( x ) ; but no such forfeiture is incurred unless the fact 
of such seaman’s temporary absence, neglect of duty, or quitting 
the ship, be duly entered or recorded in the ship’s log-book, and 
this entry must specify truly the hour of the day at which it 
occurred, and the period^ during which the seamah was absent or 
neglected his duty, the truth of which entry it shall be incumbent 
on the ownqr or master, in all cases of dispute, to substantiate by 
the evidence of the mate, or some other credible witness (y). 

If a seaman absolutely desert the ship he forfeits to the owner 


(w) Sect. 7. 
(ar) Sect. 7. 
(y) Sect. 7. 


(0 11 & 1$ Wm. 3, c. 7. 8. 17. 
(*) 2 Geo. 2, c. 36, 8. 3. 

(») Sect. 7. 


P P 
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or master all wages and emoluments to which he might otherwise 
have been entitled , and also the clothes and effects he may have 
left on board, provided the circumstances attending such deser- 
tion be entered in the log-book at the time, and certified by the 
signature of the master, mate, or other credible witness ; and the 
absence of a seaman from the ship for any time within the space 
of twenty-four hours immediately preceding the sailing of the ship 
without permission of the master, or for any period, however 
short, under circumstances plainly showing an intention not to 
return, is to be deemed an absolute desertion. If in consequence 
of such desertion beyond the seas the master be obliged to employ 
a substitute at a higher rate of wages, he is entitled to recover 
from the deserter in the same way as wages are by the act made 
recoverable, the excess of wages so paid by him to such substitute 
beyond the amount which would have been payable to the deserter 
in case he had duly performed his service pursuant to the agree- 
ment (a). 

On these sections it has been determined by the Court of Ex- 
chequer that the ninth applies to the case of the desertion of a ship 
whilst in foreign parts/* and before her arrival at her port of deli- 
very; the seventh to the quitting of aiship after her arrival in her 
port of delivery, but before the discharge of her cargo ; and that 
where a seaman who had signed the articles prescribed by the 
statute absolutely quitted the ship without any animus revertendi 
after ber arrival and being moored at her port of delivery, but 
before her cargo had been discharged, did not thereby incur a 
total forfeiture of his wages, but only of a month’s wages (a). 

A mode of ascertaining the amount of these forfeitures, where 
the seaman has contracted for the voyage or the run, is expressly 
provided by the act (6). § 

If a mariner quit the ship with leave of the master, and when 
ordered to retufn refuse to do so, his wages are forfeited (c). But 
they are not forfeited by his quitting the ship, and refusing to 
proceed in her on a voyage not designated by the ..articles (d). 
And if in the Court of Admiralty the owners allege desertion as a 


(*) 6 Sc 6 Wm. 4, c. 19, s. 9. 

(a) McDonald ©. Jopling, 4M.&W. 
( 285. 

< b ) Sect. 8. See the act in the Ap- 
pendix. 


(c) Bulmer, Brown, 1 Hag. Ad. Rep. 
163; Jupiter, Crosbie, 3 Hag. 221. 

(d) Eliza, Ireland, id. p. 182; Coun- 
tess of Harcourt, Bunn, id. p. 248 ; Cam- 
bridge, Barber, 2 Hag. Ad. Rep. 243. 
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defence to a suit for wages, it is incumbent on the.m to shew the 
articles or contract, in order that the stipulated service may 
appear (e). 

In the case of certain mariners hired in the Downs , for a voyage 
or run to the port of Hull at twelve guineas each, who with the 
consent of the master, but against the positive orders of the 
owners, quitted the ship on the day after her arrival in the road* 
stead of that port, in the river Humber , the port being so full that 
the vessel could not enter immediately \ the present learned Judge 
of the Court of Admiralty decreed that the mariners had forfeited 
their wages. The ship actually entered the port within a week : 
it did not appear that at the time of the desertion there was any 
prospect of a lasting impediment; and the learned Judge, with- 
out determining how long mariners were bound to wait in such a 
case, held, that they could not be entitled to their dismissal, “ till 
after some time of just expectation of the removal of the diffi- 
culty" (/). 

Certain articles of agreement for service in a privateer con- 
tained in the body a clause imposing thg penalty of forfeiture of 
wages for twenty-four hours’ absence withoht leave ; and in addi- 
tion thereto contained also the following memorandum written in 
the margin, viz. : “ to leave at the end of three months, if the 
ship is in port or in perfect safety, of which the captain is to be 
the sole judge." The ship belonged to the port of London . The 
captain’s cook, who had signed these articles, brought an action 
against the master for his wages 5 and at the trial it appeared that 
the plaintiff had served ten months, and on his return from a 
cruise, while the ship was in Yarmouth roads, and the master was 
on shore, he asked leave of the mate to go on shore to see his 
wife, but was told by the mate that he could not say whether he 
might have leave or not 5 the plaintiff, however, went on shore, 
and did not afterwards join the ship : Yarmouth roads are rather 
a dangerous place ; the crew had originally consisted of twenty 
mariners ; twelve were sufficient to navigate the ship to London ; 
and the boatswain, quarter-master, and two lieutenants had been 
previously discharged. The learned Judge (Mr. Justice Chambre) 
before whom the cause was tried, told the jury that under such a 
clause he did not think the master could refuse leave without a 


■» 

(e) Bulmcr, Brown, 1 Hag. Ad. Rep. (/) The Pearl, Denton, r, Rob- Ad. 
168 ; 4 St 5 Wm. 4, e. 19, s. 16. * Rep. 224. 

P P £ 
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sufficient reason, and left it to them to consider whether the ship 
was in a place of safety when the plaintiff quitted. The jury 
found a verdict for the plaintiff, and the Court of Common Pleas 
afterwards approved of the direction of the learned J udge, and the 
verdict was established ( g ). This being the dase of a private ship 
of war, and not of a merchant vessel, the forfeiture depended 
upon the particular contract of the parties, and not upon any legis- 
lative enactment. 

By the 2 Geo . 2, c. 36, reciting that “ seamen and mariners 
after their ship’s arrival at their unlivering port in Great Britain 
oftimes leave the ships and vessels before they are unladen, or be- 
fore the said seamen and mariners are discharged by the masters 
or commanders of such ships or vessels,” it was enacted, u that in 
case any seaman or mariner, not entering into the service of his 
Majesty, his heirs and successors, should leave such ship or vessel 
to which ’he or they belonged, before he or they should have a 
discharge in writing from the master.or commander, or other person 
having the charge of such ship or vessel, he or they so leaving such 
ship or vessel should forfeit one month's pay” to the use of Green- 
wich Hospital (A). Although by this clause the discharge was re- 
quired to be in writing, yet in an action brought by a seaman 
against the master for his wages, at the trial whereof it appeared 
that the plaintiff and several others left the ship under these cir- 
cumstances, while she was under the command of the mate, and 
the master insisted upon his right to make this deduction, but did 
not call the mate to prove that he had not given a discharge in 
writing ; it was held that the jury might presume that the plaintiff* 
had received such a discharge ; this being the case of a penalty, 
in which the negative ought to be proved by the party insisting on 
the forfeiture, as the circumstances of the case appeared to afford 
him the means of doing so (f). It is to be observed, that in this 
case the defence at the trial w^s grounded on the particular enact- 
ment of the statute. 

The same statute authorized the master or owner to deduct from 


(ff) Neave v. Pratt, 2 B. & P. New the other to be divided between Green- 
Rep. 408. wich Hospital and the Merchant Seamens* 

(4) 2 Geo. 2, c. 36, s. 6. By the 5 Hospital at the ship’s home, and if there 

& 6 Wm. 4, c. 19, s. 53, all forfeitures be none, to Greenwich Hospital, 

for which no specific application is pro- (•) Frontine v. Frost, 3 Bos. & Pull, 
vided, shall be paid and applied as fol- 302. * 

lows:— one moiety to the informer, and 
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the wages due to a mariner, all the penalties and forfeitures in- 
curred by the act, and to enter them in a book to be kept for that 
purpose, to be signed by the master and two or more principal 
officers (J ) ; and it was held that the master could not make this 
deduction, unless the forfeiture had been regularly entered into a 
book as the statute directed (A). 

1 have already mentioned that entry into die service of his 
Majesty, is not deemed a. desertion, nor followed by the forfeiture 
of wages (2). But where a mariner quitted a vessel in defiance of 
the master, with opprobrious language — and without any declara- 
tion of such intention when he quitted the vessel, entered on 
board a King’s ship Within twenty-four hours, it was held to be a 
desertion, working a forfeliureof wages (*»). 

A forfeiture in this case may be. waived by the party entitled to 
take advantage of it. And accordingly, ' in the case of a foreign 
seaman, by whose articles it Was provided, “ that if any of the 
crew should absent themselves before the ship Was unloaded, with- 
out the master’s leave, they should forfeit thewhole of their wages,” 
and who quitted the ship without leave in the port of London , be- 
fore she was unloaded, and was absenfca day and a night, but who 
afterwards returned to the ship, and w*as*received by the master, 
and worked in discharging the cargo in the seme way as the other 
mariners, it was held that the master could mit set up this absence 
as a defence to an action brought by the seaman for his wages (a). 
But a forfeiture is not waived by the acceptance of a seaman’s 
services whilst the ship is in distress, unless such acceptance be 
continued when the. necessity for them has ceased (o). On the 
other hand, itcannot .be insisted on, if the seaman’s breach of duty 
be occasioned by the master's misconduct (j>). 

4. It is, however, of greet importance to understand that the for- 
feiture of wages for desertion doeanot arise Out Of these provisions 
of the legislature, but depends,a£ 1 have already intimated, upon 
a general rule and maximof maritime law. This point has been 
most ably discussed and eafbrced ill a judgment pronounced by the 
learned Jtfdge of the Court of Admiralty, which, notwithstand- 
ing the decision above cited (;), on the construction of the 5 & 6 
Wm. 4, c. 19, deserves to be quoted at length as a most excellent 


O') 2 Gao. 2, c. 36, •. 9. 

( k ) Frorftine v. Frost, 3 Bos. & Pull. 
302. See post, p. 583. 

(/> Cfamp. 2 of this part, secf. 2, by 
the statute there cited. 

(m) The Amphitrite, Morgan, 2 Hag. 
Ad. Rep. 403. 


(») Miller v. Brant, 2 Campb. 590, 
and 5 & 6 Wm. 4, c. 10, s. 7. 

(©) Train e. Bennett, 3 C. & P. 3. 

' P) lb. 

(9) McDonald v. Jopling, 4 M. be W. 
285; ante, p. 578. 
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illustration of general principles. A West India ship having re- 
turned with a cargo to the river Thames , was lashed to another vessel 
in the port of London 9 a little below Blackwall, preparatory to her 
entrance into the West India Dock 9 for the discharge of her cargo, 
being the only place at which it could lawfully be discharged. In 
this situation the carpenter quitted the ship without the permission 
of the mate, who was left on board in the command, and probably 
with a knowledge that permission had been actually refused. It 
appears that several others of the crew left the ship in the same 
situation ; and the owners were obliged to procure other assistance 
to work the vessel into the dock. The carpenter instituted a suit for 
his wages, and it was contended on his behalf, that if any penalty 
at all was incurred, it was only a forfeiture of one month’s pay to 
Greenwich Hospital , under the statute 2 Geo. 2, c. 36, s. 6. On 
the other hand, the owners insisted that the entire right to wages 
was forfeited and gone by this desertion: and the learned Judge 
so decreed, and made the following remarks upon the law in such 
cases: “ The question then is as .to the penalty : if the word pe- 
nalty is that which properly belongs to this act of misconduct. 
That such a demand as this, for entire wages, under such conduct 
on the part of those who claim them, could have been at any time 
supported, is inconceivable : if owners are damnified by the mis- 
conduct of their mariners, they are entitled upon every principle 
of reason and justice to a set-off against the demand of wages, on 
account of the hazards to which their property had been exposed 
by the non-performance of the contract. By interpretation of law, 
the voyage is not completed by the mere fact of arrival : the act 
of mooring is an act to be done by the crew, and their duty ex- 
tends to the time of the unlivery of the cargo (o). There is no 
period at which the cargo is more exposed to hazard than when it 
is in the act of being transferred from the ship to the shore, and 
therefore the law^ not only the old law, but particularly the statute 
by which the West India trade has been in latter times regulated, 
has enjoined in the strictest manner, that the mariners shall stay 
by the vessel until the cargo be actually delivered. I fake this to 
have been always a part of the duty of the mariners, their contract 
is legally understood to go this length, and there never can have 
been a time when the owner was not entitled to some compensation 
against the mariners, on account of the non-completion of the 
contract. This is a consideration not in modum paen/e, but it is a 
civil compensation for injury received, existing in all reason and 
justice antecedently to any statute upon' the subject. In the case 


(o) The Cambridge, Barber, 2 Hag. Ad. Rep. 243. 
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of freight, if a master does not execute any part of the contract, it 
is in strict principle a forfeiture of the whole freight, and so it 
would be in these cases of wages, though the law has not usually 
been carried to its full extent ; but from that indulgence with 
which it has always contemplated the interests, and even the errors 
and failures of this class of men, it has wrought only the forfeiture 
of a part of the wages by way of compensation to the owner for 
the trouble and risk of the exposure of his property, and for his ad- 
ditional expense in procuring other assistance to effect that which 
ought to have been effected by such deserters. Then came the 
statute of merchant seamen, which contained a clause, giving one 
month’s wages to Greenwich Hospital in cases of desertion, and in 
the argument which has been founded, I presume upon the case 
alluded to, it is urged as if it was understood to transfer a part of 
the forfeited wages to that institution. But surely it never could 
be the intention of the legislature to make that a matter of charity 
to Greenwich Hospital which was already a matter of justice due 
to the injured owner. It woul5 be a strange remedy to hold 
out to the merchant owner, who was defrauded of the service of 
his mariners by their desertion, and who had his equitable right of 
deducting from their wagas on that account, to inform him that 
now he should no longer have his right of set-off against these de- 
linquents, but that the wages should go as a forfeiture to Green- 
wich Hospital . That would be to double his injury. The case 
of Frontim # Frost produced a great deal of deliberation among 
the Judges of the Court in which it was considered ; and it was 
there laid down pretty strongly in the argument of counsel, that 
the delinquent does, not forfeit the whole of his wages, which is 
true. But it was further argued that the master must have de- 
bited himself to Greenwich Hospital in order to entitle himself to 
make the deduction, on the ground that the deduction is for the 
benefit of that charity, and not for the compensation of the owner. 
Now I take the interpretation of the case to be this; that it will 
not entitle tjie owner to set-off the forfeiture to Greenwich Hos- 
pital as a forfeiture under the statute, which he had done in his 
p eadings, unless he shall have complied with the requisitions of 
the statute, not that he shall lose his own right of deducting a 
compensation due to himself personally on account of the imper- 
fect execution of the contract. I have had opportunities of con- 
versing w>th very learned persons, who were interested in that * 
judgment, and from whom i understand that the authority of their 
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opinions concurs in sustaining the proposition, that the owner is 
not debarred by the provisions of the statute from those rights to 
which he was entitled under the old law. The legislature never 
could have intended to deprive the owner of his remedy, when it 
superadded this forfeiture in favour of the hospital, which was to 
be obtained in the modes it has prescribed. This»case does not, I 
think, in any manner interfere with the principle which I have 
laid down, that the owner is at liberty to set-off the compensation 
to which he is entitled against a demand for wages independently 
of that statute. But the present case goes a great deal further ; it 
is true the vessel had arrived in the river, but the voyage was not 
finished, it was still to be prosecuted. The acts which have passed 
having made the West India Docks the only place where these 
cargoes can be discharged, the voyage can only terminate there ; 
the vessel has not, till then, arrived at her final moorings. Her 
port is not.the port of London generally, but that particular portion 
of it which is expressly and exclusively appropriated for the re- 
ception of West India ships. * It is therefore a desertion during 
the voyage, which by the old law, as well as by the statute, works 
a forfeiture of the whole wages ; and it is a case of a very flagrant 
nature” ( p ). t 

5. The legislature has also punished with the forfeiture of wages 
the offence of neglecting or refusing to assist the master in de- 
fending the ship against the attack of pirates (■ q ). It seems also 
that neglect of duty, disobedience of orders, habitual drunkenness, 
or any cause which will justify a master in discharging a seaman 
during the voyage, will also deprive the seaman of his wages (r). 
But a single act ($), or even occasional acts of intemperance will 
not have that effect (£). 

6. If the cargo be embezzled or injured by the fraud or negli- 
gence of the seamen, so that the merchant has a right to claim a 
satisfaction from the master and owners, they may, by the custom 
of merchants deduct the value thereof fr6m the wages of the sea- 


(p) The Baltic Merchant, Smith, 1 
Edw. Ad. Rep. 86. But see on the 
construction of the act now in force. 
McDonald v, Jopling, 4 M. & W. 285 ; 
ante, p. 678. 

(9) 22 & 23 Car. 2, c. 11, s. 7. 

(r) See the judgment pronounced by 
Sir William Scott, in the case of Robinet 


v. the ship Exeter, 2 Rob. Ad. Rep. 261. 

(a) The Martha, Young, 2 Hag. Ad. 
Rep. 158 ; the Ealing Grove, Falconer, 
2 Hag. Ad. Rep. 15; the Gondolier, 
Rhodes, 3 Hag. Ad. Rep. 190. 

( t) Lady Campbell, Beetham, 2 Hag. 
Ad. Rep. 5. 
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men by whose misconduct the injury has taken place (w). And the 
last proviso introduced into the usual agreement (t>) signed by the 
seamen, is calculated to enforce this rule in the case of embezzle- 
ment either of the cargo, or of the ship’s stores. This proviso 
is to be construed individually, as affecting only the particular 
persons guilty of the embezzlement, and not the whole crew (w) m 
Nor, as it seems, is any innocent person liable to contribute a por- 
tion of his wages to make good the loss occasioned by the miscon- 
duct of others (a?). 


(«) Molloy, book 2, chap. 3, sect. 9 ; (w) Thompson v. Collins, 1 Bos. & 

2 Show. 167 ; 1 Lord Rayra. 660. Pull. N. R. 347. Prince Frederick, Hart, 

(«0 See Appendix. Schedule to the 2 Ha g. A. R. 394. 
act, 5 6c 6 Wm. 4, c. 19. (x) The same cases. 
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CHAPTER IV. 

OF PROCEEDINGS TO OBTAIN THE PAYMENT OF WAGES. 

Having, in the three preceding chapters, considered the con- 
tract for service on board a merchant ship ; the cases in which the 
remuneration of such service is due, cither wholly or in part ; and 
those in which it is lost or forfeited ; I propose in this last chapter 
to treat of the means of obtaining this remuneration by legal 
process. 

1. According to the observation rfiade in a former part of this 
Treatise (a), the jurisdiction of the Courts of Common Law can in 
this case be exercised only by suit against the person ; but the 
jurisdiction of the Court oTf Admiralty may be exercised by pro- 
cess against the ship, or the proceeds 6f a sale thereof remaining 
in the Court. In this Court alone, therefore, that principle of 
the maritime law, which holds the ship in specie to be subject to 
the claim of wages earned by service in it, can be carried into 
effect. The Court of Admiralty was originally constituted for the 
adjudication of causes and disputes arising upon the high sea, and 
within the jurisdiction of the Lord High Admiral, whose deputy 
the judge of that Court formerly was. The proceedings therein, 
being according to the course of the Civil Law, appear to have 
been very unpopular in ancient times ; and two statutes were 
made in the reign of King Richard the Second , upon the com- 
plaint of the Commons of England , to define the limits of its 
jurisdiction ; by the first of which it is “ accorded and assented, 
that the admirals and their deputies shall not meddle frOm hence- 
forth of any thing done within the realm, but only of a thing done 
upon the sea, as it hath been used in the time of the noble prince 
King Edwardt grandfather of our Lord the King that now is” (6). 
By the other, " It is declared , ordained, and established, that of 


(a) Part 2, chap, 3. 


(b) 13 Rich. 2, stat. 1, c. 5. 
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all manner of contracts, pleas, and quarrels, and all other things 
arising within the bodies of counties* as well by land as by water* 
and also of wreck of the sea* the Admiral’s Court shall have no 
manner of cognizance, power, nor jurisdiction” (c). Considering 
these statutes with reference to the present subject* it is evident 
that, if the seaman’s claim to wages be in reality founded on the 
performance of his service in the navigation of a ship on the high 
sea, the Court of Admiralty must have cognizance of the claim ; 
and, on the other hand, that if the claim be in reality founded 
on the contract made for performance of such service, and such 
contract be, as it usually is, made on shore* or in a port or river, 
within the body of a county, the Court of Admiralty can have no 
cognizance of it. In this view of the subject, it is difficult to dis- 
tinguish the case of the master from that of the persons employed 
under his command ; the nature and place of the service, and the 
place of the hiring, are in both cases usually the sagae. Never- 
theless, a distinction has long been made between them, and is now 
become a settled rule of law. In pursuance of this distinction, 
the seamen have now in ordinary cases a threefold remedy: 
against the ship, the owners, and the master. The master, whe- 
ther appointed to that office at the commencement (d), or having 
succeeded to it in the course (e) of the voyage, can only sue the 
owners personally in a Court of Common Law. But as he gene- 
rally receives the freight and earnings of the ship, and may pay 
himself out of the money in his hands, he has not often occasion 
for the aid of a court of justice to obtain his right. The suit of 
the seamen in the Court of Admiralty is frequently spoken of as 
an excepted case(/), and an indulgence granted to them on 
account of the convenience and advantage of proceeding in a 
Court in which all may join in one suit, and payment may be ob- 
tained out of the value of the ship ; and of the presumption that 
they who contract with the master, contract with him on the credit 
of the ship ; whereas tfie master, who contracts with the owners, 
is presumed to trust to their personal credit. 


( e ) 15 Rich. 2, c. 3. 

( d ) Rogg v. King, 2 Stra. 858; 1 
Bern. 297, and King v. Player, there 
cited. Clay v. Sudgravc, or Sncllgravc, 
Salk. 33 ; t C&rd Raym. 576; 12 Mod. 
405 ; Carth. 518. 


(e) Read v. Chapman, 2 Stra. 937 ; 
the Favorite, Dc Jersey, 2 Rob. Ad. 
232. 

(/) in the cases cited in the two last 
notes. 
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2. The clear result of the several decisions ( g ) upon this subject 
is, that if the hiring be on the usual terms, and made by word, 
or by writing only, and not by deed, the seamen, or any one or 
more of them, and every officer, except the master, may sue in the 
Court of Admiralty ; and may, by the process of that Court, arrest 
the ship as a security for their demand, or cite the master or 
owners personally to answer to them. In a suit against the 
owners, the master is a competent witness on their behalf (A). 

And the seamen may sue there not only for the wages earned 
in the course of a voyage, but for those earned in rigging and 
fitting out a ship for a voyage, on which they have engaged to 
proceed, if the owners do not afterwards think proper to send the 
ship on the intended voyage (i). And it seems also that they may 
sue there for the wages contracted to be paid to them for navi- 
gating a ship from one port of this country to another (£)• And 
if a suit be there instituted, that Court can properly decide whe- 
ther a place at which a ship may have arrived be a port of deli- 
very so as to entitle them to wages (/). Indeed, if the master has 
obtained a sentence in the Court of Admiralty upon the usual 
allegation, stating that he was hired within the jurisdiction of that 
Court, the Courts at Westminster Hall jwill not prohibit the exe- 
cution of the sentence (»»). 

In regard to foreign seamen, the Court of Admiralty has 
been in the habit of entertaining proceedings against ships in the 
ports of this country, at their suit, for wages as due by the gene- 
ral maritime law, with the consent of the accredited agent of the 
government of their country. But the learned judge of that Court 
refused to proceed in the suit of an American seaman, whose 
claim was founded, not on any such rule of law, or any custom of 
his country, but merely on a particular article in an alleged act of 


(g) As to the seamen, after sentence, 
Winch. 8; before sentence, Alleson v. 
Mursh, 2 Vent. 181 ; Anon. 3 Mod. 
379; Bens v. Parre, 2 Lord Raym. 
1206 ; the Boatswain, King v. Ragg, 2 
Stra. 858 ; 1 Barn. 297 ; the Carpenter, 
Wheeler r. Thomson, 1 Stra. 707 ; the 
Surgeon, Sayer, 136; the Mate, Bayley 
v. Grant, 1 Lord Raym. 632 $ Salk. 33 ; 
Bead v . Chapman, 2 Stra. 937. 

(A) The Lady Ann, Wardell, 1 


* 

Edw. 235. 

(0 Wells t>. Osman, 2 Lord Raym. 
1044 ; 5 Mod. 238. See also Mills and 
Another r. Gregory, Sayer, 127. 

(A) Anon. 1 Vent. 343. The appli- 
cation for a prohibition was after sen- 
tence. See 31 Geo. 3, c. 39, s. 6. 

(0 Brown v. Benn and Others, 2 Lord 
Raym. 1247. 

(m) Barber and Another *7 Wharton, 
2 Lord Raym. 
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Congress* which was not incorporated into the ship’s articles (»). 
In the case of a Greek vessel which had been sold in this country, 
under a decree of the Court, in a suit instituted by the holder of 
a bottomry bond, the same judge ordered the charge of the sub- 
sistence of the Greek seamen to be paid out of the proceeds. It 
was proved, that by the customary regulations of Turkey , the 
master is to take back the men in his own vessel, or provide con- 
veyance 4or them in another; and if the vessel be sold, the pro- 
ceeds are liable to their support, and to procure them the means 
of conveyance to their own country. The seamen had, in fact, 
been subsisted and sent home by the British government, and the 
king’s proctor intervened in the suit. The learned judge adverted 
to this proof, but also said that he considered subsistence to be a 
part of the compensation for the services of a mariner, and so in 
effect a part of his wages. It does not appear by the report 
whether any expense had been incurred in sending hack the men 
beyond that of their subsistence, or whether any other expense 
was decreed or claimed ( 0 ). And in the case of a Dutch ship 
which put into the Isle of Wight in great distress, and was there 
abandoned by the owners to the diserotion of the master, and 
assigned to British creditors, the same learned judge considered 
the owners as having disclaimed the articles of agreement with 
the mariners, which contained a clause against suits in a foreign 
country, and the contract with them to be determined, and that 
their suit was the arrest of a British ship, and their claim sustain- 
able on the general law ( p ). In the case also of an American 
ship, which had sailed from New York under an engagement 
with the mariners for a voyage to Gottenburgh and back, but 
which, in fact, sailed to Petersburgh 3 and after delivering her 
cargo there, took a cargo for London under a British license, 
which was in contravention of the law of America , the seamen 
were allowed to recover their wages : the character of alien enemy 
was, for the purpose *of this voyage, removed by the British 
license, a^far as respected a proceeding of this nature in a British 
Court; and the learned judge thought the seamen would be with- 
out remedy if the Court refused its assistance (g). 

* 

(») The Courtney, English, 1 Edw. Qo) Wilhelm Frederick, Noorman, I 
239. Hag. Ad. Rep. 138. 

(o) Madonfifc DTdra, Papaghica, 1 ( q ) Maria Theresa, Phillips, 1 Dock. 

Dods. Ad. Rep. 37. Ad. Rep. 303. 
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3. I have said that seamen may sue in the Court of Admiralty, 
if the contract is made on the usual terms, and not by deed. It 
was decided in two causes, before the passing of the earliest sta- 
tute requiring the contract to be in writing, that the Court of 
Admiralty had jurisdiction in the case of a written contract (r).' 
And the 5 & 6 Wm. 4, c. 19, contains a clause, enacting that no 
seaman shall, by entering into or signing such agreement, be de- 
prived of any means for the recovery of wages against any ship, 
the master, or owners, which he might then lawfully make use of. 
The case of special agreements, and of contracts under seal, re- 
quires further explanation. The contract, whatever be its form 
or nature, always remains in the possesion of the master or owners. 
The statute expressly ordains, that where it becomes necessary to 
produce the contract in Court, no obligation shall lie on the sea- 
men to produce it, but on the master or owners of the ship, and 
that no seaman shall fail in any suit or process for the recovery 
of wages for want of the production of it (s). In the common 
form of proceeding in the Court of Admiralty, the party who sues 
for wages does not state how the contract was made ; the founda- 
tion of the suit in that Court is the service, and not the hiring ; 
and therefore the objection that the hiring was upon special terms, 
or was made by deed, does not appear upon the face of the com- 
plainant’s proceedings, but must be made by the defendants, if 
they wish to rely on it. And they must make their objection, and 
apply to one of the Courts at Westminster Hall for a prohibition, 
before sentence is given in the Court of Admiralty: if they suffer 
the cause to proceed to a judgment upon the merits in that Court, 
they cannot afterwards avail themselves of this objection (£). If 
the contract for service be made upon terms and conditions differ- 
ing from the general rules of law, the service alone cannot entitle 
a seaman to his wages : his right to them must depend upon the 
performance of the stipulated terms. The construction of the 
instrument, in which those terms are contained, is a proper sub- 
ject for the jurisdiction of the Courts of Common Law \ and it is 

(r) Sons r. Parre, Mich. Term, 4 them, he himself must produce them. 

Anne, 2 Lord Raym. 1206, and the Ma- Bowman v. Manzelman, 2 Campb. 315. 

rulers’ Case, 8 Mod. 379. Buggin v. Bennett, 4 Burr. 2035. 

(*) 5 & 6 Wm. 4, c. 19, s. 16. And a If a party, who has pleaded a modus to a 

seaman plaintiff need not give notice to suit in the Spiritual Court for tithes, 

the defendant to produce the articles at suffer the modus to be tried jjn a that Court, 

the trial. If the defendant wishes to take he cannot obtain a prohibition after sen. 

advantage of any clause contained in tence. .Full v. Hutchins, Cowp. 422. 
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clear, by the several authorities on this subject, notwithstanding a 
seeming dictum in one case ( u ) to the contrary, that upon the sug- 
gestion of such a contract made at land and under seal, supported 
by the proper affidavits, the Courts at Westminster Hall will pro- 
hibit the Court of Admiralty from proceeding in a suit instituted 
there (r). 

4. But it is not quite clear whether the defendants ought, before 
they apply for a prohibition, to plead the agreement in the Court 
of Admiralty as a bar to the jurisdiction of that Court. In one 
of the cases on this subject, the Court of King’s Bench is reported 
to have said, “ If there is any special contract, as is now sug- 
gested, the defendant may plead it in the Court of Admiralty ; 
and if that Court does not allow the plea, then it may be a proper 
time to move the King’s Bench for a prohibition ; for if it should 
be granted before the plea is disallowed it is a prejudging of the 
justice of that Court” (tv). 

5. The course of the proceedings that had taken place in the 
Court of Admiralty, does not appear by the report of any of the 
cases in which a prohibition has beep granted. The best re- 
porter of the first of these cases (x) ief\ s only, “ A motion was 
made for a prohibition to "the Court of Admiralty, in a suit there 
for mariners’ wages, upon a suggestion of a contract made for 
them at land ; and the Court held, that for the convenience of 
seamen the Admiralty had been allowed to hold plea for mariners’ 
wages, but yet with this limitation, that if there be any special 
agreement, by which the mariners are to receive their wages in 
any other manner than is usual, or if the agreement be under 
seal, so as to be more than a parol agreement, in such a case a 
prohibition shall be granted ; and so it was granted in this case.” 

In the second cause (y ), by the suggestion ( 2 ) made in support 
of the motion for a prohibition, the defendant in the Court of Ad- 


(u) Bens v. Parre, 2 Lord Rayxn. 
1206. 

(v) See the cases cited in 2 Dods. Ad. 
Rep. 1 2, in support of the doctrine, that 
the Court of Admiralty has no jurisdiction 
in special contracts. 

(to) The Mariners* Case, 8 Mod. 379, 
Trin. Term, 1 1 Geo. 3. 

(jr) Opy and Others, Easter 

Term, 5 WmT&Mary, K. B. Salk. 31, 
S. C. , by the name of Opy v. Addison and 


Others, 12 Mod. 38, but not more cir- 
cumstantial. 

(y) Day v. Serle, K. B. Easter Term, 

7 Geo. 2, very shortly mentioned by 
Strange, vol. 2, p. 961, more fully by 
Barnardiston, vol. 2, p. 419; but the ac- 
count in the text of the judgment pro- 
nounced by Lord Hardwicke is taken from 
a manuscript note. ■ 

(z) MS. It is signed by Draper. 
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miralty, after reciting the statutes relating to the jurisdiction of 
the Court of Admiralty, and the libel exhibited in that Court by 
the seamen (by which it appeared that they had during the voyage 
entered on board one of his Majesty’s ships) set forth the contract, 
which contained an express covenant, that if any or either of the 
seamen should depart from or leave the ship during the voyage, 
to go on board any of his Majesty’s ship or ships of war, or upon 
any other pretence or account whatsoever, without leave of the 
master, such seaman so deserting or leaving the ship should 
forfeit and lose all his wages and pay then due and owing; and 
averred that this contract was made on land in this country, and 
sealed and delivered by the parties, and that although he had 
offered to prove the said statutes and the rest of the premises in 
the Court of Admiralty before the J udge there, yet that the J udge 
of the said Court had altogether refused to receive the said plea 
and allegation. Upon the motion for a prohibition, the Chief 
Justice (Lord HardwicJce) said, that before the making of the 
new statute (viz. the 2d Geo. 2 , c. 36,) he always understood the 
law to be settled, that, as, the Admiralty Court proceeds in suits 
for mariners’ wages up&n* contracts made at land, which cannot 
be the proper cognizance of the maritime jurisdiction, merely by 
indulgence, a prohibition would always be granted where the con- 
tract differed from the common and usual contracts between 
masters of ships and seamen about wages, by reason of some 
special terms contained in it ; and that in this agreement there 
seemed to be some special covenants, as, for example, one, that if 
the mariners should enter into any of his Majesty’s ships of war, 
they should forfeit their wages ; which was directly contrary to a 
clause in the late act. And secondly, that where the agreement 
was by writing signed and sealed, there also a prohibition should 
go, which was likewise the present case. And the only question, 
therefore, remaining was, whether or no the statute reached to 
this case. And his Lordship gave his opinion that it did not ; 
since as this was a contract by deed, it was dehors the*act, which 
only required a contract in writing : and it could not be supposed 
that the act intended to give the Court of Admiralty the cogni- 
zance of agreements for mariners’ wages made by deed; that 
must depend upon the trial of the validity of such deed, which 
could not be otherwise than by a jury at common law, being left 
as it was before ; that this case came within the case of Opy and 
Addison , and as the late statute did not take it out of the old rule. 
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it must still go by that rule. The other Judges concurred in the 
same opinion ; and a prohibition was granted. 

The report of the last case on this subject, which was a suit in- 
stituted in the Court of Admiralty by seamen employed on board 
a ship in the service of the East India Company, is given at con- 
siderable length, and although the particulars of the deed, under 
which the seamen were hired, are not stated, it may be collected 
from the report that the deed contained a clause, by which it was 
stipulated that the seamen should not be entitled to wages unless 
the ship should return home ; but it does not appear whether 
this event had taken place or not. The Court granted a prohibi- 
tion upon the authority of the two former cases, and Lord Mans- 
field took notice that the seal was not the only circumstance in 
which this case differed from the ordinary contract for mariners* 
wages (c). 

6. From this view of the decisions of the Courts at" Westmin- 
ster Hall , it appears that a prohibition has not in any instance 
been actually granted where a contract was upon the ordinary 
terms, merely because it was made by deed ; but that in each of 
the cases the Court considered that circufhstance alone to be a 
sufficient ground for a prohibition. For which the reason seems 
to be, that as the suit of the seamen in the Court of Admiralty 
was at first allowed only as a matter of indulgence, and con- 
sidered as an excepted case not properly belonging to the juris- 
diction of that Court, the exception was confined to the case of 
ordinary contracts, not made under seal. For if a contract under 
seal contain such clauses and covenants only, as are conformable 
to the general rules, which govern the administration of justice in 
the Court of Admiralty, neither the actual existence, nor the legal 
effect and import of the deed, can become the subject of litigation 
in that Court. The seamen are not bound to make the deed the 
foundation of their claim, ^either by the general course of proceed- 
ings in the Court of Admiralty, or by the statute ; and as it can 
never be their interest to deny the existence or execution of a 
deed pleaded by the defendant, containing only the usual terms, 
upon which their claim would rest, if such a deed did not exist 


(*) Howe v. Nippier, 4 Burr. 1944. but the particular suggestion in this case 

The records of^g.y'gestions for prohibi- could not be found, although a very dili- 

tions, are in general, very regularly kept gent search was made by the officer, 
at the office of the Clerk of the Papers, 

Q Q 
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the objection to the mode of trial pursued in that Court, and to 
the necessity of two witnesses to prove the execution of a deed, 
can hardly arise. In a case relating to the jurisdiction of the 
Court of Admiralty on a deed of hypothecation of a ship by the 
master, which came before the Court of King’s Bench a few years 
ago, one of the learned judges of that Court ( <t) said, “ If the 
Court of Admiralty, has jurisdiction over the subject-matter , the 
circumstance of the instrument being under seal, does not deprive 
them of their jurisdiction”^). 

7. In a case where the defendants in the Court of Admiralty 
pleaded a deed, by the terms whereof the mariners agreed to sub- 
ject themselves to the loss of their wages in particular circum- 
stances, and the plaintiff replied that the deed was obtained by 
fraud and circumvention, and the Court of Admiralty declared it 
to have Jbeen so, and gave sentence for the plaintiff to recover his 
wages ; tlie Court of King’s Bench, upon application for a prohi- 
bition, said, “ This is only a deed ‘on one side to forfeit the wages 
upon particular circumstances, but will not enable them to sue for 
their wages at lfcw ; the deed, therefore, comes in, only by way of 
incident, and then they may proceed to try it. There can be no 
prohibition” (/). 

8. In proceeding against the ship in specie, if the value thereof 
be insufficient to discharge all the claims upon it, the seaman’s 
claim for his wages is preferred before all other charges ( g) 9 for 
the same reason that the last bottomry-bond is preferred to those 
of an earlier date : the labour of the seamen having brought the 
ship to the destined port, has furnished to all other persons the 
means of asserting their claims upon it, which otherwise they 
could not have had. 

9. But all suits and actions brought in the Court of Admiralty 
for seamen’s wages must be commenced within six years next 
after the cause of such suit or action , shall accrue, unless the 
party entitled to sue shall at that time be within the age of twenty- 
one years, a feme covert, non compos mentis , or imprisoned, or 
unless such party, or the party sued, shall be at that time beyond 


(d) Mr. Justice Duller, 3 Term Rep. (g) The Favorite, De Jersey, 2 Rob. 

K. B. 170. Ad. Rep. 232 ; French Ordin. liv. 1, tit. 

(e) Menetone v. Gibbons, 3 Term 14, de la saisie de^^^eaux, art. 16, 

Rep. K. B. 207. and Valin thereon. Code de Commerce, 

(/) Buck e. Atwood, 2 Stra. 761. art. 102. 
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the seas ; in which cases the suit may be brought within six years 
after the party suing shall be of full age, discovert, of sane me- 
mory, or at large; or either the party suing, or the party sued, 
shall return from beyond the seas (A). 

10. In the Courts of Common Law the seamen may sue either 
the master, as the person immediately contracting with them and 
answerable to them, or the owners, as the persons virtually con- 
tracting with them, through the agency of the master, and answer- 
able for the performance of his engagement. And actions in the 
Courts of Common Law are also limited to the same period of six 
years, with the same provisoes ( i ), unless they are founded on a con- 
tract under seal ; if they are founded on such a con tract, the statutable 
limitation does not apply to them ; but after a lapse of twenty 
years, the claims will be presumed to have been satisfied without 
any proof of payment. 

In suits in the Courts of Common Law, the form oftaction de- 
pends upon the nature of the, contract : if the contract be under 
seal, and delivered as a deed, an action of debt or covenant must 
be brought; if it be not under seal, or not # so delivered, an action of 
debt or of assumpsit And in order*tcf enable the plaintiff to 

frame his declaration correctly, a Judge of the Court will order 
the defendant to show the articles to the attorney for the plaintiff, 
and if necessary, to give him a copy of them. The plaintiff is not 
bound to show that the ship earned freight: the defendant must 
prove the negative, if suchjproof will furnish a defence (A). 

The course of pleading to be adopted by the defendant depends 
upon the form of the plaintiff’s declaration, according to the gene- 
ral rules and distinctions respecting actions of debt, covenant and 
assumpsit, of which the consideration does not properly belong to 
a Treatise on a single branch of the law. 

§11. In addition to the methods of recovering wages before 


(A) 4 Anne, c. 16, s. 17, 18 and 19. The earning of freight is not in all case* 

The length of r.me thus allowed may be necessary to entitle seamen to their 

very inconvenient in the case of a suit wages; as, suppose a ship goes out in 

against the ship, if the property thereof search of a cargo, and not being able to 

as been changed. The French Ordi- procure one, returns empty, will the sea* 

nance allows only one year. men be entitled to their wages unless 

21 Jas. I, c. 16, s. 3 and 7, and there be an agreement to the contrary ? 

4 Anne, c. 16, s. 19. See the judgment of Lord Stowell, in the 

O) Clements Qunhouse, cited before, case of the Neptune, Clark, 1 Hag. Ad. , 

part 4, c. 1, s, 1, p. 435. Rep. 227. 

(4) Brown v. Milner, 7 Taunt. *31 9. 

Q Q ft 
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mentioned, and to give greater facility for the recovery thereof, 
the 5 & 6 Wm. 4, c. 19, adopting a provision introduced by a 
former act (Z), gives a summary and less expensive mode of reco- 
vering wages, where the amount does not exceed 20 Z., — enacting, 
that in such cases it shall be lawful for any justice of the peace re- 
siding near to the place where the ship shall have elided her voyage, 
cleared at the Custom House, or discharged her cargo, or near to 
the place of residence of the master or owner, upon complaint on 
oath by the seaman, or on his behalf, to summon the master or 
owner before him, and to examine upon the oath of the parties , 
and of their witnesses (if any), touching the complaint and the 
amount of wages due, and to make order for payment as shall 
appear to him to be reasonable and just; and that, in case such 
order shall not be obeyed within two days after the making, such 
justice may issue his warrant to levy the amount awarded, and all 
expenses, by distress and sale of the goods of the party upon whom 
the order shall have been made ; and if sufficient distress cannot 
be found, may cause the amount to be levied upon the ship and 
furniture ; and if they be not within his jurisdiction, may cause the 
party by whom the or lief was made to be apprehended and com- 
mitted to gaol until the amount, with all costs, shall be paid ; 
which award and decision is to be final and conclusive on both 
parties (m). And in order to enforce the adoption, where appli- 
cable, of this less costly remedy, it is by a subsequent clause 
enacted, that if any suit for wages instituted in an Admiralty 
Court, or in any Court of Record in the British dominions, it 
shall appear to the judge that the plaintiff might have had an 
effectual remedy by the mode above prescribed, the judge is to 
certify accordingly, and thereupon no costs of suit are to be 
awarded to the plaintiff. 

The clause in the repealed statute (59 Geo. 3, c. 58), which 
gave a power oT appeal to the Court of Admiralty from the deci- 
sion of the justices, has not been re-enacted. 

The burthen of producing the written contract in eases of dis- 
pute with the mariners, is cast on the master and owners. § (»). 


(2) 59 Geo. 3, c. 58. 

(m) 5 & 6 W. 4, c. 19, «. 15. 


(n) Sect. 5. 
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COURT OF EXCHEQUER. 

Sittings in Banco after Hilary Term , 1840. 

Arthur v . Barton. 

Alderson , B., delivered the judgment of the Court as follows : — 
The point reserved by the learned judge was, whether the master 
of a coasting vessel could, by a contract made in England , bind 
his owner, who also resided in this kingdom, the contract being 
for a loan of money for Unnecessary use of the ship. 

Here the owners resided in North Wales , and the contract 
was made at Cardiff ) in the county of Glamorgan . We think 
this was a question of fact, and was properly left to the jury by 
the learned judge. 

Under the general authority which the master of a ship has, 
he may make contracts and do all things necessary for the due 
and proper prosecution of the voyage in which the ship is en- 
gaged. But this authority does not usually extend to cases 
where the owner can himself personally interfere, as in the home 
port, or in a port in which he has beforehand appointed an agent, 
who can personally interfere to do the things required. There- 
fore, if the owner or his general agent be at the port, or so near 
to it as to.be reasonably expected to interfere personally — the 
master cannot, unless specially authorized, or unless there be 
some usual custom of trade warranting it, pledge the owner’s 
credit at all, but must leave it to him or his agent to do what is 
necessary. But if the vessel be in a foreign port, where the 
owner has no agent, or if in an English port, but at a distance 
from the oVner’s residence, and provisions or other things require* 
to be provided promptly, there the occasion authorizes the master 
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to pledge the credit of the owner. But then the further question 
arises — for what things he may pledge that credit ? 

This also is limited either to such things as are necessary* or 
as both Lord Tenierden in his book on the Law of Merchant 
Ships and Seamen* (ante* p. 121), and Mr. Justice Story * in his 
valuable work on Agency* (sect. 122), very clearly lay it down to 
such things as are reasonably fit and proper for the ship or for 
the voyage* under the circumstances of the case. 

But if repairs are needed, it is admitted he may pledge the 
owner's credit for them. But repairs are only instances of the 
above rule. If* therefore, money be necessary, it may be raised 
upon credit. In the case cited of Robinson v. Lyall (a)* this 
was done. There, without money the wages of the seamen could 
not be paid* and unless they were paid* the seamen might have 
refused (o assist in the further navigation of the ship. The 
Court thertdore held* that the master could pledge the owner's 
credit for money to that exteqt. So also it may in some cases 
be necessary to pay harbour dues or pilotage* or the like, and 
to pay them in ready rapney, and if that be the case* and the 
prosecution of the voyage cannot take place till they are dis- 
charged* then also a necessity for having money in specie may 
arise ; and if so ; the master would be authorized* under his general 
power of doing all things necessary for the due prosecution of 
the voyage, to procure money by loan, and to bind the owner by 
a contract for that purpose. 

It is not doubted that in a foreign port* where the owner has 
no agent* this may be done (6), and we think that all these ques- 
tions are referrible to one general principle, although when it is 
applied to a case like the present* it will require stronger cir- 
cumstances to establish the fact of the necessity upon which the 
liability of the owner must depend. 

In the present case the learned judge, left the question to the 
jury* and they have found for the plaintiff. There was clearly 
evidence on which they might reasonably act* and a& the verdict 
is under 20 l. f we should not* even if we doubted as to the pro- 
priety of their conclusion* interfere to grant a new trial. 


(o) 7 Price, 592. 


( b ) Evans e. Williams, ante, p. 117, 
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COURT OF EXCHEQUER. 

Sittings in Banco after Hilary Term 9 1840. 

Lucey v . Ingram. 

Parke 9 Baron, delivered the judgment of the Court s — This was 
an action brought by the plaintiff, to recover damages for an injury 
sustained by him, in consequence of a ship of the defendant’s 
having run foul of the plaintiff’s barge, in the river Thames , 
between London and Gravesend . The defendant pleaded that at 
the time when the accident occurred, his ship was navigating and 
passing on the river Thames 9 under the conduct of a licensed 
pilot, who then had the charge of the ship, as such«pilot, under 
and in pursuance of the provisions of the Pilot Act, and that the 
damage was occasioned to the plaintiff by the default and incapa- 
city of such pilot so acting in charge of the ship. 

The plaintiff replied, that previously loAhe accident, the defend- 
ant’s ship had, on completing a voyage from India , been brought 
by a licensed pilot into the St. Katherines Dock , and having 
there discharged her cargo was, at the time of the accident, in 
the act of being removed from the St. Katherines Dock to a cer- 
tain dry dock in the port of London , for the purpose of being 
there repaired ; and was not otherwise navigating or passing on 
the river Thames. 

To this replication the defendant demurred, and the question 
for the decision of the Court is, whether, according to the facts 
on this record, the defendant is relieved from his primd facie 
liability to answer to the plaintiff in damages, for the injury occa- 
sioned by the neglect of the person who had in fact the charge of 
his ship. 

This depends entirely on the construction of the last Pilot Act, 
6 Geo. 4, c. 125. By the second section of that statute it is pro- 
vided, “ that all ships navigating and passing on the river Thames 
(except as thereinafter provided) should be conducted and piloted 
within certain limits there specified, including the limits between 
London Bridge and Gravesend , by pilots appointed and licensed 
for that put pose, by the corporation of the Trinity House, and* 
by no other persons whomsoever ; and penalties are imposed by 
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the act on persons who, not being licensed pilots, take charge of 
any ship within the limits in question. 

The 55th section enacts, that no owner of any ship shall be 
answerable for any damage which shall happen to any person by 
reason of the neglect or incapacity of any licensed pilot acting in 
the charge of such ship under any of the provisions of that act. 

The 63rd section provides, " that when any ship shall have 
been brought into any port by any licensed pilot, nothing in the 
act contained shall subject to any penalty the master or person 
having the command of such ship for afterwards removing her in 
such port for the purpose of entering into, or going out of any 
dock, or for changing her moorings.” 

The 72nd section enacts, “ that every licensed pilot, who shall 
without lawful excuse refuse to take charge of any ship wanting a 
pilot, upon being required so to do by the master, or any person 
having the 'command thereof, or being interested therein, shall 
for every such offence forfeit one hundred pounds.” 

Under the 55th section of the act, the defendant is clearly ex- 
empted from all liability to the plaintiff, if at the time of the acci- 
dent the pilot was, acuovding to the averment in the plea, in 
charge of the ship in pursuance of any of the provisions of the 
act. 

The plaintiff does not dispute that the pilot was in fact in charge 
of the ship, but he says, by his replication, what amounts to this, 
that at the time of the accident the ship was in circumstances in 
which the act has not made a pilot necessary, and consequently 
that the pilot was not in charge of the ship in pursuance of the 
provisions of the act, but could only be considered as the private 
servant pf the owner. 

If the replication does show that the employment of the pilot 
was indeed mere matter of private arrangement between the 
parties, that the # owner was not bound to employ a pilot, and that 
the pilot might lawfully have declined to take charge of the ship 
when called on by the owner, then the argument of Jthe plaintiff 
might be well founded. But if, under the circumstances, the owner 
was bound to employ a pilot, or if the pilot, when called on by 
the owner, was bound to take charge of the ship, then we think 
that he would be acting under and in pursuance of some of the 
provisions of the act, and that the owner is entitled to the indem- 
*nity given by the 55th section. 

It is clear that in the present case the owner need not have em- 
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ployed a pilot at all. The ship is stated in the replication to 
have been merely in the act of being removed from the St. iCa- 
therines Dock , where she had discharged her cargo to a repair- 
ing dock, which brings the case precisely within the excep- 
tion in the 63rd section. 

But we think that under the 72nd section the pilot was bound, 
when called on, to take charge of the ship for the purpose of 
removing her to the dry dock, and consequently that he was 
in charge of the ship under the provisions of the act. 

That section requires any pilot, not having a lawful excuse to 
take charge of any ship wanting a pilot , when called on by the 
master or owner so to do ; and the question is, what is the mean- 
ing of these words, any ship wanting a pilot ? If they mean any 
ship being bound by the provisions of the act to take a pilot, then, 
inasmuch as the owner or master was certainly not bound under 
the circumstances appearing on this record to take % pilot, the 
72nd section would not apply* But we think this is not the true 
meaning of these words, and that they must be construed to 
mean any ship the master or owner of jvhich thinks fit to require 
a pilot. 

Had the act contained no other exemption from the obligation 
to take a pilot, except that contained in the 63rd section, there 
might have been no great difficulty in holding that the words, 
wanting a pilot, in the 72nd section, meant for which a pilot is 
necessary tinder the provisions of the act 9 the effect of which con- 
struction would be to make the obligation on the master to take a 
pilot, and the obligation of the pilot to serve, co-extensive. 

But in looking to the act it appears there are other very exten- 
sive classes of cases in which the masters of ships are exempted 
from penalties for not taking a pilot, but in which nevertheless it 
is impossible to believe that the legislature did not mean to make 
it the duty of the pilot tp serve if called on. 

It is only necessary to refer to section 59, by which “ all Bri- 
tish registered ships arriving from the Baltic or North Sea 9 by 
the North Channel , all ships laden with stone coming from 
Guernsey or Jersey , and many others, are exempted from penalties 
for not taking a pilot.” 

So also by section 62, masters of vessels residing at Dover , and 
being also part-owners, are exempted from the necessity of taking 
a pilot. " 

Could the legislature possibly have meant that if the master of 
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a trading vessel from Archangel , or of a ship laden with stone 
from Jersey , should, on arriving within the prescribed limits, have 
need of, and make a signal for a pilot (see sect. 19), that a 
licensed pilot should be at liberty to decline to take her in charge 
on the ground that she was not a ship wanting a pilot? It is 
moreover clear, that the 72nd section in terms, imposes on the 
pilot the duty of taking in charge any ship of her Majesty when 
required by the officer in command so to do, and yet the 86th sec- 
tion expressly enacts that no ship belonging to her Majesty shall 
be bound to take a pilot ; from all which it is obvious that the 
words “ wanting a pilot” cannot be confined to ships for which 
the statute makes a pilot necessary. The correctness of this view 
of the case is further confirmed by the 25th section of the act, 
and the schedules to which it refers, the effect of which is to fix 
the particular sum to be demanded by a pilot when engaged in 
the very duty of removing a ship into a dry or wet dock ; and it 
is not probable that the legislature would have fixed the rate of 
payment, if the service rendered by the pilot was mere matter of 
private contract, and that,?vhich he might, if he thought fit, have 
declined to perform. 

Supposing it then to be established, as we think it is, that the 
pilot, when called on by the owner, was bound to take charge of 
the ship, for the purpose of removing her from the St. Kathe- 
rine's Dock to the dry dock, and that he was bound to perform 
this service at the rate of payment fixed by the act, we think he 
certainly was acting in the charge of the ship , in pursuance of 
some of the provisions of the act, namely, the provisions con- 
tained in section 72, which obliged him to take the ship in charge 
when required so to do, and the provisions contained in sec- 
tion 25 and the schedules, which precluded him from charging 
above a certain sum for his services. And as the 55th section 
exempts the owner from responsibility f in respect of accidents 
happening by reason of the default of any pilot, acting under or 
in pursuance of any of the provisions of the act, we think the 
defendant is not liable to answer to the plaintiff for the injury he 
has sustained. 

In coming to this conclusion we do not impugn any of the pre- 
vious decisions. 

In Mackintosh v. Slade, 6 B. & C, 657, the ship having put 
into the London Docks, but not having broken biflk there, was 
afterwards removed, under charge of a pilot, to a quay higher up 
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the river, for the purpose of there discharging her cargo ; and 
while she was in the act of being so removed the accident occur- 
red, through the default of the pilot. On the part of the plain- 
tiff it was there contended, first, that under the circumstances of 
the case the master was not bound to take a pilot ; and secondly , 
that as he was not bound to do so, he could not, by voluntarily 
doing what he need not have done, bring himself within the pro- 
tection of the 55th section. The Court decided, that under the 
circumstances of that case the master was bound to take a pilot, 
so that the other question did not arise. 

We do not advert particularly to the other cases cited at the 
bar ; it is sufficient to say, they are none of them inconsistent 
with our decision in this case. 

It may indeed be admitted, that in many of the cases the judges, 
in giving their judgments, refer to the obligation of the master 
to take a pilot, as the ground on which his irresponsibility is 
founded ; and no doubt that is the foundation, and probably the 
only foundation on which it can rest independently of the statutes. 
But the language of the exempting clause in the last Pilot Act 
certainly carries the doctrine further, and it may well be conceived 
that this extension of the common law doctrine was not accidental, 
but intentional. The object of the legislature in establishing 
pilots has been to secure, as far as possible, protection to life and 
property, by supplying a class of men better qualified than or- 
dinary mariners to take charge of ships, in places where, from 
local causes, navigation is attended with more than common dif- 
ficulty. To effect this object, it has in general been made the 
duty of the master of every ship, on arriving at any of the places 
in question, to take a pilot on board, and to give up to him the 
navigation of the vessel. The master, however well qualified to 
conduct the ship himself, is bound, under a penalty, in great 
measure to divest himself of its control, and to give up the charge 
to the pilot. % 

As a necessary consequence, the master and owners are ex- 
empted from responsibility for acts resulting from the mismanage- 
ment of the pilot. But the legislature has considered that there 
may be some classes of cases in which the presumption of due 
competency on the part of the master is so great, as to make it 
safe to relieve him from the obligation of taking a pilot, if he 
chooses to navigate for himself; still, however, making it the? 
duty of the pilot to serve* if required so to do; and in most of 
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such excepted cases, preventing the master from employing any 
person other than a licensed pilot, if he does not undertake the 
navigation himself. The language in which the legislature has 
exempted masters and owners from responsibility on account of 
accidents arising from the default of the pilot, is certainly com- 
prehensive enough to embrace these latter cases, as well as those 
in which the taking a pilot has been made matter of absolute 
obligation ; and it may have been considered desirable to give 
this more extended exemption, as an inducement to take a pilot, 
even in cases where such a course might perhaps be safely dis- 
pensed with. It is always the interest of the public, that the 
ship should be under the control of a pilot, because the legislature 
has taken what it considers due security for his competency ; and 
therefore, even where the taking a pilot is optional on the part of 
the master, the legislature may well have intended to encourage 
his employment, by extending, according to our construction of 
the 55th section, the benefit of exemption from responsibility. 

Whether, however, this has or has not been intentional on 
the part of the legislature we think the extended construction 
must prevail. The cast before us is clearly within the words of 
the exempting clause ; and we must therefore hold it to be within 
its spirit and meaning, unless (which is not the case) some 
manifest inconvenience or inconsistency should result from our 
so doing. 

For these reasons we think that judgment must be for the 
defendant. 
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No. I. 

Form of a Bottomry Bond . 

KNOW ALL MEN by these presents, That I, A. B. com- 
mander and two-thirds, owner of the shjp Exeter, for myself, and 
C. D. remaining third-owner of the said ship, am held and firmly 
bound unto E. F. in the penal sum of two thousand pounds sterling, 
for the payment of which well and truly to beg iyade unto the said 
E. F. his heirs, executors, administrators, or assigns, I hereby bind 
myself, my heirs, executors, and administrators, firmly by these pre- 
sents. In witness whereof I have hereunto set my hand and seal, 
this 14th day of December , in the year of our Lord 1796. 

Whereas the above bound A . B. hath taken up and received of 
the said E. F. the full and just sum of one thousand pounds sterling, 
which sum is to run at respondentia on the block and freight of the 
ship Exeter, whereof the said A. B. is now master, from the port or 
road of Bombay on a voyage to the port of London, having permis- 
sion to touch, stay at, and proceed to all ports and places within 
the limits of the voyage, at the rate or premium of twenty-jive per 
cent. (25 per cent.) for the voyage. In consideration whereof usual 
risks of the seas, rivers, enemies, fires, pirates, &c. are to be on 
account of the said E. F. And for the further security of the said 
E. F. the said A. B. doth by these presents mortgage and assign 
over to the said E. F. his heirf, executors, administrators, and as- 
signs, the said ship Exeter, and her freight, together with all her 
tackle, apparel, $c. And it is hereby declared, that the said ship 
Exeter and her freight, is thus assigned over for the security of the 
respondentia taken up by the said A. B. and shall be delivered to 
no other use or purpose whatever, until payment of this bond is first 
made, with the premium that may become due thereon. 

Now the condition of this obligation is such, that if the above 
bound A. B. his heirs, executors, or administrators, shall and do 
well and truly pay, or cause to be paid unto the said E. F. or his 
attomies in London, legally authorized to receive the same, their 
executors, administrators, or assigns, the full and just sum of 1,000L 
sterling, being the principal of this bond, together with the premium 
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'which shall become due thereupon, at or before the expiration of 
ninety days after the safe arrival of the said ship Exeter, at her 
moorings in the river Thames, or in case of the loss of the said 
ship Exeter, such an average as by custom shall have become due 
on the salvage, then this obligation to be void and of no effect, 
otherwise to remain in full force and virtue. Having signed to three 
bonds of the same tenor and date, to one of which being accom- 
plished, the other two to be void and of no effect. 


A. B. for self 
and C. D.* 



Signed, sealed and delivered, where 1 
no stamped paper is to be had, > 
In the presence of J 


G.H. 
1. K. 


No. II. 

Form of a Bottomry Bill. 

To all men to whom these presents shall come. I, A. B. 
of Bengal, mariner, part-owner and master of the ship, called the 
Exeter, of the burthen of five hundred tons and upwards, now 
riding at anchor In* Table-Bay, at the Cape of Good Hope, send 
greeting : 

Whereas I, the said A . B. part-owner and master of the aforesaid 
ship called the Exeter, now in prosecution of a voyage from Bengal 
to the port of London, having put into Table-Bay for the purpose 
of procuring provision and other supplies necessary for the conti- 
nuation and performance of the voyage aforesaid, am at this time 
necessitated to take up upon the adventure of the said ship, called 
the Exeter, the sum of one thousand pounds , sterling monies of 
Great Britain, for setting the said ship to sea, and furnishing her 
with provisions and necessaries for the said voyage, which sum C. D. 
of the Cape of Good Hope, master attendant, hath at my request 
lent unto me, and supplied me with at the rate of twelve hundred and 
twenty pounds sterling for the said one thousand pounds , being at the 
rate of one hundred and twenty-two pounds for every hundred pounds 
advanced as aforesaid, during the voyage of the said ship from 
Table-Bay to London. Now know ;ye, that I, the said A . B . by 
these presents, do, for me, my executors and administrators, cove- 
nant and grant to and with the said C. D. that the said ship shall, 


(a) In this bond, the occasion of borrowing the money is not expressed, but the 
money was in reality borrowed to refit the ship, which being on a voyage from 
Bengal to London, was obliged to put back to Bombay to repair. See the Exeter, 
Whitford, 1 Rob. Ad. Rep. 176. The occasion, therefore, of borrowing the 
money, gave the lender the security of the entire interest of the ship. But this 
bond, although expressed to be executed by the master for himself and the other 
part-owner, would not bind the other part-owner personally, unless he had by a 
previous deed authorized the master to execute such a bond for him. See part 4, 
chap. 1, sect. 2. 
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with the first convoy which shall offer for England, after the date 
of these presents, sail and depart for the port of London, there to 
finish the voyage aforesaid. And I, the said A . B. in consideration 
of the sum of one thousand pounds sterling to me in hand paid by 
the said C, D, at and before the sealing and delivery of these, pre- 
sents, do hereby bind myself, my heirs, executors and administra- 
tors, my goods and chattels, and particularly the said ship, the 
tackle and apparel of the same, and also the freight of the said ship, 
which is or shall become due for the aforesaid voyage from Bengal 
to the port of London, to pay unto the said C. Z>. his executors, 
administrators or assigns, the sum of twelve hundred and twenty 
pounds of lawful British money, within thirty days next after the 
safe arrival of the said ship at the port of London from the same in- 
tended voyage. 

And I, the said A . B . do, for me, my executors and adminis- 
trators, covenant and grant to and with the said C. D . his executors 
and administrators, by these presents, that I, the said A, B. at the 
time of sealing and delivering of these presents, am a true and 
lawful part-owner and master of the said ship, and have powej: &nd 
authority to charge and engage the said ship with her freight as 
aforesaid, and that the said ship, with her freight, shall at all times 
after the said voyage, be liable and chargeable for the payment of 
the said twelve hundred and twenty pounds , according to the true in- 
tent and meaning of these presents. * # 

And lastly, it is hereby declared and agreed by and between the 
said parties to these presents, thatrin case the said ship shall be lost, 
miscarry, or be cast away before her arrival at the said port of 
London from the said intended voyage, that then the payment of 
the said twelve hundred and twenty pounds shall not be demanded, or 
be recoverable by the said C. Z). his executors, administrators or 
assigns, but shall cease and determine, and the loss thereby be 
wholly borne and sustained by the said C. D. his executors and 
administrators, and that then and from thenceforth every act, matter 
and thing herein mentioned on the part and behalf of the said A . B . 
shall be void ; any thing herein contained to the contrary notwith- 
standing. 

In witness whereof the parties have inter- 
changeably set their hands and seals to four bonds 
of this tenor and date, one of which being paid, 
the others {o be null and void. 

At the Cape of Good Hope, this 
15 th day of November , in the year 
of our Lord one thousand seven 
hundred and ninety- seven. 

F. 

G . H. A. B . (l. s.) 

I.K. 
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No. III. 

The Form of a Respondentia Bond on a Voyage to the East Indies. 

Know all men by these presents, That we, James Peter Fearon, 
commander of the ship Belvidere, in the service of the Honorable 
East India Company, and Peter Douglas of Fitzroy-square, are held 
and firmly bound to Hans Busk of New Broad-stieet, London, mer- 
chant, in the sum or penalty of fifteen hundred pounds of good and 
lawful money of Great Britain, to be paid to the said Hans Busk, 
or to his certain attorney, executors, administrators or assigns ; to 
which payment well and truly to be made, we bind ourselves, jointly 
and separately, our heirs, executors and administrators, firmly by 
these presents. Sealed with our seals, dated this fourth day of May, 
in the forty-first year of the reign of our Sovereign Lord George 
the Third , by the grace of God, of the United Kingdom of Great 
Britain and Ireland King, defender of the faith, and in the year of 
our Lord one thousand eight hundred and one. 

Whereas the above-named Hans Busk has, on the day of the date 
above-written, advanced and lent unto the said James Peter Fearon 
and Peter Douglas the suin of seven hundred and fifty pounds , upon 
the goods and merchandizes and effects laden and to be laden on 
board the good ship or vessel called the Belvidere, of the burthen 
of 987 tons or thereabouts, now riding at anchor in the river of 
Thames, outward-bound to China, and whereof James Peter Fearon 
is commander, by his acceptance of a bill of exchange to that 
amount at four months' date for the account of them the said James 
Peter Fearon and Peter Douglas : Now the condition of this obliga- 
tion is such, that if the said ship or vessel do and shall with all 
convenient speed proceed and sail from and out of the said river 
of Thames on a voyage to any port or place, ports or places 
in the East Indies, China, Persia, or elsewhere beyond the Cape 
of Good Hope, and from thence do and shall sail, return, and 
come back into the said river of Thames at or before the end and 
expiration of thirty-six calendar months, to be accounted from the 
day of the date above- written, and there to end her said intended 
voyage (the dangers and casualties of the seas excepted) ; and if the 
said James Peter Fearon and Peter Douglas, or either of them, their 
or either of their heirs, executors or administrators, do and shall 
within thirty days next after the said ship or vessel shall be arrived 
at her mooring in the said river of Thames from her said intended 
voyage, or at or upon the end and expiration of the said thirty-six 
calendar months, to be accounted as aforesaid (which of the said 
times shall first and next happen), well and truly pay or cause to 
be paid unto the said Hans Busk, his executors, administrators or 
assigns, the full sum of one thousand and twenty pounds of lawful 
money of Great Britain, together with thirteen pounds ten shillings 
of like money per calendar month for each and every calendar 
month, and so proportionably for a greater or lesser time than a 
calendar month, for all such time and so manyt calendar months as 
shall be elapsed and run out of thp said thirty-six calendar months 
over and above twenty calendar months, to be accounted from the 
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day of the date above written! or if in the said voyage, and within 
the said thirty •six calendar months to be accounted as aforesaid, an 
utter loss of the said ship or vessel by fire, enemies, men of war, or 
any other casualties shall unavoidably happen, and the said James 
Peter Fearon and Peter Douglas, their heirs, executors or adminis- 
trators, do and shall within six calendar months next after such 
loss, well and truly account for (upon oath if required), and . pay 
unto the said Hans Busk, his executors, adnflnistrators or assigns, 
a just and proportionable average on all the goods and effects of the 
said James Peter Fearon carried from England on board the said 
ship or vessel, and the net proceeds thereof, and on all other goods 
and effects which the said James Peter Fearon shall acquire during 
the said voyage, for or by reason of such goods, merchandizes, and 
effects, and which shall not be unavoidably lost, then the above 
written obligation to be void and of none effect, else to stand in full 
force and virtue. 


— ♦ — 

No. IV. 

The Form of an Instrument of Hypothecation of Ship and Cargo . 

Know all to whom this instrument of bond Jhd bill of maritime 
risk and bottomry may come, That in the year from the birth of 
our Lord Jesus Christ 1801, oif the 31st day of the month of 
January , in the city of Lisbon, in my office personally appeared 
Jacomo Mazzola, captain of the Imperial ship called the Gratitu- 
dine, whom I know to be the real person ; and he declared to me, 
the notary, in the presence of the witnesses hereinafter mentioned, 
that within twenty-four hours after the arrival of his said ship at 
London, or any other port, and previous to beginning to make any 
delivery of the cargo at the port aforesaid, or any other port, that 
he the captain or whomsoever may act in lieu of him, or in case of 
his absence, or perform the duties of his said quality, shall or will 
pay by this bill of risk, sea exchange, and bottomry, to Francis 
Manoel Calvert, professed in the order of Christ, or to his order, the 
sum of 5,273/. 12s. sterling, principal and premium of risk and 
sea exchange, at the rate of 16 per cent. y the which pripcipal he 
acknowledged to have receive^ here of the said Francis Manoel 
Calvert, in the good current money of this kingdom, under the de- 
nomination of tru£ and legitimate money of sea exchange and bot- 
tomry, on the hull, keel, and appurtenances of the aforesaid ship, 
and therewith to supply the wants of the repairs, caulking, and of 
the cargo of the same, on which he had effectively invested it ; the 
said Calvert taking upon himself, and in consideration of the afore- 
said premium of 16 per cent. 9 voluntarily agreed for and settled 
between them, to run the sea risk on the said hull, keel, and appur- 
tenances, and cargo of the said ship, in her ensuing voyage, which 
the said captain is about prosecuting from this port of Lisbon to that 
of London; — these being the risks which the aforesaid Francis 
Manoel Calvert takes on himself, and is to run, such as of the 
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sea, winds, fire, stranding, and shipwreck, enemies, and false friends, 
detentions of princes, and reprisals, during the whole of the said 
voyage, excepting nevertheless those of barratry of the master, and, 
of average as well particular as general, the which are expressly ex- 
cluded ; the which risk shall commence to run from the hour the 
ship shall heave her first anchor to set sail from this port to that of 
London, and shall cease in twenty- four hours* after having come to 
an anchor ; and for the ready payment of the aforesaid sum, he the 
captain binds himself, and his effects in general, dues and funds, 
both in actual possession and future, and by special mortgage the 
cargo, freights due, or that may become due ; and in case of failure 
of the prompt payment in due time, he binds himself under this 
clause of mortgage to pay to him or his order, for all the delay 
until full payment, at and after the rate of six per cent, per annum ; 
and there being also present Andrew Belucci, mate of the said ship, 
by whom it was declared, that in case of the absence of the afore- 
said captain, he bound himself to fulfil the contents of this bond 
they thus executed and accepted, after these presents being read to 
them, and I the notary in the name of whomsoever it may concern 
being absent; to all which were witnesses present, Joav Pedro 
Roeks, who also acted as. interpreter as well for the captain as for 
the mate, he being there vice-consul, and Manoel Eugenio Coetho, 
who together with the parties signed thereto. J. Joge de Almeida 
Rorig the notary *wrote it : Jacomo Mazzola, Andrew Bellucci, Joav 
Pedro Roeks, Manoel Eugenio Coetho ; and J. Joge de Almeida 
Rorig, notary public of notes in* the city of Lisbon and its district 
of his Royal Highness the Prince Regent our lord, whom God pre- 
serve, caused this instrument to be transcribed from my book of 
notes, to which I refer myself, and have subscribed it, and signed it 
in public form. 

In testimony of the truth, 

Joge de Almeida Rorig. 


Whose handwriting is certified by 

Francis Arbouin, 


Francis Manoel Calvert . 


Vice-Consul. 


♦ 


T 


No. V. 

Stipulation for the return of a Ship. 
Mary Ann. 


January 12, 1804. 

On which day Bogg exhibited as proctor, and made himself a party 
for George Goodwin Hope, master of the said # ship Mary Ann, and 
produced for sureties Josiah Culmfer of Wapping High-street, mathe- 
matical instrument maker, and James Powell of the same place, un- 
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dertaker, who, submitting themselves to the jurisdiction of this 
Court, bound themselves, their heirs, executors, and administrators 
^ for the said George Goodwin Hope, in the sum of six hundred and 
1 eighty-four pounds of lawful money of Great Britain, being double 
the appraised value of two-eighth parts of the said ship, unto William 
Fennings of Rood -lane, Fenchurch-street, London, merchant, and 
Philip Fennings of Harwich, in the county of Essex, owners of the 
said two-eighth parts or shares of the said ship, for the return of the 
said ship, to the amount of the shares of the said William Fennings 
and Philip Fennings ; and unless they shall so do, they do hereby 
severally consent that execution shall issue forth against them, their 
heirs, executors, and administrators, goods and chattels, wheresoever 
the same shall be found, to the value of the sum aforementioned : 
which caution the said surrogate received on the report of John 
Crickett, marshal of this Court, as to the sufficiency of the said sure- 
ties, and, at the petition of Bogg, decreed the said ship to be released 
from the arrest. 

Present. 

Bedford.* 


No. VI. 

Entry , or Note of a* Protest of a Ship . 

On this day of in the year of our Lord one thou- 
sand eight hundred and personally appeared and presented 

himself at the office of R . notary public, C. Z)., 

master of the ship or vessel, the Mary, which sailed on a voyage from 
on the of last, and arrived at 

on the of instant, laden with a 

cargo of And the said master hereby gives notice of 

his intention of protesting, and causes this note or minute, of all and 
singular the premises, to be entered in this register. 

C. D. 


SHIP PROTEST {common form) in consequence of Loss or Damage 
by Storms and tempestuous weather , and also by Jettison .« 

By the public instrument of protest hereinafter contained or an- 
nexed hereto 

Be it known and made manifest unto all people, that on the 
day of in the year of our Lord one thousand 

eight hundred and ^ personally came and appeared before 

R. B., notary public, duly authorized, admitted, and sworn, residing 
and practising in in the county of in the 

United Kingdom of Great Britain and Ireland, and also a Master 
Extraordinary of the High Court of Chancery in England, A, B., 
master of the ship or vessel, the Eleanor Elspet, belonging to Liver- 
pool, C. JD., chief mate, and E. carpenter of the said vessel, who 
did severally, duly, and solemnly declare and state as follows : that 
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is to say, that these appearers and the rest of the crew of the said 
vessel, set sail in her from Calcutta on the 12th of August last, 
bound on her voyage from thence to Liverpool, laden with ft cargo 
of general goods, the vessel being then tight, staunch and strong ; 
well manned, victualled, and sound, and in every respect fit to per* 
form her said intended voyage. 

That they proceeded on their voyage with fine weather and variable 
winds, accompanied occasionally with rain, until the 19th, when they 
had fresh gales from the south-west, and passing squalls, and a heavy 
sea running, and they shipped large quantities of water on deck and 
over all parts of the ship, the vessel plunging the bowsprit end under 
water ; at noon, being in latitude 14 degrees 22 minutes north, lon- 
gitude 88 degrees 13 minutes east, they had fresh gales south-west 
by west, with showers of rain ; at thirty minutes past one they got 
the bowsprit secured, the ship labouring and shipping great quantities 
of water. On the 20th they bad fresh gales and squally weather, ac- 
companied with rain ; at noon they had fresh winds from the south- 
west, and a heavy sea running, the ship labouring very much, and 
evfery attention being paid to the pumps. That they continued on 
their voyage with variable winds and cloudy weather, accompanied 
occasionally with rain, thunder, J and lightning, but without any ex- 
traordinary occurrence, until the 30th of September, when they ar- 
rived offthe Isle of France, and at four p. m., came to anchor at Port 
Louis, took in wftfefc there, and on the 3rd of October again proceeded 
on their voyage with fine weather until the 21st of October, which 
commenced with strong winds frofti the north-west, and a heavy con- 
fused sea, the ship labouring very much. Thus they proceeded on 
their voyage, and on the 14th of November, at three p. m., made the 
island of St. Helena, bearing north-west by west. On the 15th, at 
four a. m., kept away for the port, took in water there, and at thirty 
minutes past eleven bore away, and set all possible sail. That they 
proceeded on their course, and on the 18th of December, being in 
latitude 32 degrees west, had fresh gales from west-north-west, with 
cloudy weather, and frequent showers of rain, the ship labouring very 
much, and continually shipping heavy seas over all, and filling the 
decks with water. At fifteen minutes past eleven a. m., kept the 
ship a^ay to go to eastward of the Azores, the squalls being very 
heavy, and the sea continually breaking over her, and the same bad 
weather continued until midnight, wich a cross sea running. On the 
19th more moderate, but at ten p. xp., had freshening winds from 
the north-east to north, the gale increasing ; at eleven p. m., carried 
away the gib-sheet, and tore the sail nearly all to pieces before they 
could stow it. On the 21st they had more moderate weather, and 
proceeded on their voyage. On the 24 th they made the island of 
St. Mary’s, distant eight leagues. On the 25th the wind increased 
from the west-north- west ; at one a. m., they had strong winds from 
the westward, accompanied with rain, which carried away their fore- 
topmast studding-sail boom ; at thirty minutes past two they had a 
heavy sea from the north-west ; at thirty minutes past seven a. m., 
the ship laboured very much, and shipping tons of water on deck, the 
main deck. continually full of water*. and they were trying the pumps 
every opportunity, and pumping every four hours. On the 27th 
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they had steady winds from the south-west, and cloudy weather at 
noon, in latitude 41 degrees 27 minutes north, longitude 20 degrees 
43 minutes west ; at three p. m., double reefed the fore-topsails ; at 
eight they had strong winds with heavy squalls from the west-south- 
west, the sea getting up considerably ; at nine they had tremendous 
gales from the west-south-west, and a heavy sea broke on board, 
which carried away the long boat and skiff, bulwark rails, stanchions, 
and swept the decks of spars and various other articles, and the 
pumps were instantly set on ; at ten p. m., had tremendous gusts, 
and a sea broke into the starboard quarter boat and burst her, and she 
was necessarily obliged to be cut away. That in the course of the night 
they were continually pumping, found the ship to make a great deal 
of water, and on getting a light forward on the main deck, in order to 
ascertain the extent of the damage, found the deck stove in very 
badly, and supposed it originated from the force of the boat or spars 
going overboard, the water still gaining on them, they were obliged 
to continue at the pumps throughout the night, and they found seve- 
ral stanchions gone on the larboard side, and also all the oars, rud- 
ders, and every thing belonging to the long-boat and skiff, which 
were lashed inside, also six water-casks, and six more from the decks, 
which were properly lashed, several spars were lost, which were 
partially washed over the side, and which they were obliged to throw 
away, not being able to get them in ; the best main-topmast studding- 
sail, and all the studding-sail yards were washed overboard, with all 
the studding gear, and other ropes, and every liglft article about the 
decks, although every thing had toen securely lashed before the bad 
weather commenced. That the 28th commenced with heavy gales 
from the north-west to north north-west, being in latitude 42 degrees 
45 minutes north, longitude 18 degrees west, the ship in the same 
state as on the preceding day ; at daylight no alteration, the ship a 
perfect wreck, and they cleared up what spars remained, and secured 
them, and finding the ship straining exceedingly, and being afraid of 
losing more stanchions, they were obliged to cut the guns adrift, and 
put them overboard with the carriages, the. shot having previously 
rolled out of the shot-rack overboard, and they were obliged, inorder to 
lighten the ship, and for the safety and preservation of the vessel, crew, 
and rest of the cargo, consisting of [ here describe the goods or articles 
voluntarily thrown overboard for the common benefit of nil concerned], 
which was accordingly done ; tk noon they had fresh winds, west by 
north, and cloudy weather, wit£ a heavy sea running, and* still ship- 
ping much water on deck, and pumping ship every hour; and 
during the remaipder of the day they had strong squalls at intervals, 
until midnight. That they continued on their voyage, generally with 
strong squalls, fresh gales and cloudy weather, with hail and showers 
of rain, accompanied with lightning and heavy seas, and constantly 
shipping seas, the pumps being attended to every hour, until the first 
of January, when at noon they had fresh winds from the south-west ; 
at ten p. m., the Skerries light bore east north-east, distant three 
leagues ; at one a. m., on the 3rd, they rounded the Skerries ; at 
-two, took a pilot on board ; at daylight they made all possible sail 
forth* jM&j hflftBfik qpd got into the river Mersey, in the port of 
Liverpool, at three p. m. ; and at six p. m., they got safely moored in 
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the Prince's Dock. And this appearer, A, B ., further declares, that 
on the following day he appeared at the office of the said notary, and 
caused his protest to be duly noted. 

And these appearers do protest, and I, the said notary, do also 
protest against the aforesaid bad weather, gales, storms, accidents, 
and occurrences, and all loss or damage occasioned thereby, the same 
being entirely owing to the facts and circumstance? before mentioned (b). 

We, A . B., C . Z)., and E. F, t do solemnly and sincerely declare 
(c) that the foregoing statement is correct, and contains a true account 
of the facts and circumstances ; and we make this solemn declaration, 
conscientiously believing the same to be true, and by virtue of the 
provisions of an act made and passed in the sixth year of the reign 
of his late Majesty, King William the 4th, entitled “ An Act to 
repeal an Act of the present Session of Parliament, entitled ‘An Act 
for the more effectual Abolition of Oaths and Affirmations, taken and 
made in various departments of the State, and to substitute Declara- 
tions in lieu thereof, and for the more entire Suppression of Voluntary 
and Extrajudicial Oaths and Affidavits, and to make other Provi- 
sions for the Abolition of unnecessary Oaths.’ ” 

C. D. 

E, F. 

Thus declared and protested in due form of law, at the office of 
me, the said notary, Vit the day and year first be- 
fore written. * 

/?. Brooke , 

Notarv Public, Liverpool(tf). 

[Seal] 


No. VII. 

Ship Protest in consequence of a Loss by Collision, 

By the public instrument of protest hereinafter contained or annexed 
hereto, 

Be it known and made manifest unto all people, That on the 
day of t , in the year of our^Lord One thousand eight hun- 
dred and , personally came ofid appeared before me, R, B ., 

notary public, duly authorized, admitted, and sworn, residing and 


(&) The words in italics arc sometimes introduced, but they only tend to 
lengthen the instrument, and are not of any real use. 

the^ppearere ^ ® ^ ® Wm. c * 62, ship protests were usually sworn to by 

( d > This and the following protests are taken from the Appendix to a « Treatise 
°? »• ^tice of a Notary,” by Richard Brooke, Saunders & Ben- 

ping, 1839, in which the reader will find much valuable information on the subject 
of protests, and also on all other mercantile instruments in the preparation of which 
the assistance of a notary is useful or necessary. 
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practising in , in the county of » in the United 

Kingdom of Great Britain and Ireland, and also a Master Extraor- 
dinary of the High Court of Chancery in England, A* B. 9 master of 
the sloop or vessel the Anne Mary, belonging to Liverpool, C. D. 
mate, and E. F. seaman of the said vessel, who did severally duly 
and solemnly declare and state as follows : That is to say, That on 
the 1st day of February instant, about half-past three p. m., these 
appearers and the rest of the crew of the said vessel set sail in her from 
Liverpool, bound on a voyage to Hatchett, near Bridgewater, laden 
with a cargo of hides, the said vessel being then tight, staunch, and 
strong, well manned, victualled, and sound, and in every respect fit 
to perform her said intended voyage. And these appearers, the said 
A, B . and E. F. f for themselves, declare and say, That about half- 
past two a. m., on the 2d of February, whilst the vessel was pro- 
ceeding on her said intended voyage, the othe^ppearer, the said C. D., 
being below in bed, and the said vessel being between the Great 
Ormshead and Point Linus, the wind being about east-south-east, 
with moderate weather and smooth water ; the vessel running before 
the wind, and steering about west-north-west, under all sail, with a 
square-sail and half top-sail set ; and this appearer, A. B., being 
then at the helm, and this appearer,* I?, f '., being forward, he called 
out that he saw a light on the starboard bow ; and they at first 
thought that it was Point Linus light, but it afterwards turned out to 
be the light of the steamer Vesuvius. That t]psL appearer, the said 
E. F. y immediately went below for a light, and trough t a lanthorn 
on deck, and showed the light fiver the starboard bow ; and this 
appearer, the said A . /?., put the helm of the Anne Mary to the 
starboard until the course was altered from west-north-west to south- 
west, in order to avoid the steamer. That after so altering their 
course, this appearer, the said E. F. shifted the light from the bow 
to abaft the rigging on the starboard side, to make better seen by the 
crew on board the steamer ; and both these appearers, the said A. B, 
and E . F. called out to the steamer to starboard her helm ; and 
about five minutes after the light was shown, the steamer struck the 
Anne Mary, and she went down in a minute afterwards. And this 
appearer, the said C. Z)., for himself, declares and says, that he was 
below in bed, and was awoke by the said A . B. calling out, “ Steamer, 
ahoy !” and he immediately ran upon deck in his shirt and drawers, 
and saw the appearer, the saidfl?. F. t holding a lanthorn on the star- 
board quarter ; and this appearer, the said C. /)., had not been a 
minute on deck before the steamer struck the Anne Mary. And 
these appearers, 4he said A. B. t C. D. t and E. F„ for themselves, 
declare and say, that immediately after the said C. D • came on deck, 
the steamer struck the Anne Mary nearly amidships, and, for the 
preservation of their lives, these appearers, and another of the crew 
of the Anne Mary, jumped on board the steamer, and arrived back 
at Liverpool in her on the 2d day of February ; and on the same 
day, this appearer, the said A . /?., appeared at the office of me, the 
said notary, and caused his protest to be duly noted. And these 
appearers do protect, and I, the said notary, do also protest against 
the said steamer, and the said sollision, striking, facts, and occur- 
rences, and all loss or damage occasioned thereby. 
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We, A* B. f C, D., and E. F. t do solemnly and sincerely declare, 
that the foregoing statement is correct, and contains a true account 
of the facts and circumstances ; and we make this solemn declaration, 
conscientiously believing the same to be true ; and by virtue of the 
provisions of an act made and passed in the sixth year of the reign 

of his late Majesty, entitled, " An Act to repeal an Act of the pre- 
sent Session of Parliament, entitled , 1 An Act for the more effectual 
Abolition of Oaths and Affirmations taken and made in various de- 
partments of the State, and to substitute Declarations in lieu thereof, 
and for the more entire Suppression of Voluntary and Extrajudicial 
Oaths and Affidavits, and to make other Provisions for the Abolition 
of unnecessary Oaths.’ ” 

A. B. 

Cm Dm 

E.F. 

Thus declared and protested in due form of law, at the office of 
me, the said notary, at L , the day and year first before 

written. 

4 Rm B., Notary Public, Liverpool. 

L Seal.-] 


No. VIII. 

Protest by Shippers of Goods against the Master and Owners of a 
Vessel , in consequence of the Master's refusal , after notice , to sign a 
Bill of Lading in the customary form . 

By the public instrument of protest hereinafter contained or annexed 
hereto, 

Be it known and made manifest unto all people. That on the 
day of , in the year of our Lord one thousand eight hun- 
dred and , personally came and appeared before me, R. B. f 

notary public, duly authorized, admitted, and sworn, residing and 
practising in , in the county of , in the United 

Kingdom of Great Britain and Ireland, and also a Master Extraor- 
dinary of the High Court of Chancery\in England, G. G., one of the 
firm of G. Gm and Company , of Liverpool, merchants, the shippers of 
goods and merchandize per ship or vessel the Frances, bound on a 
voyage from Liverpool for New York, in the United States of Ame- 
rica, and Cm Dm of Liverpool, clerk to the said G, Gm and Company, 
who did severally, duly, and solemnly declare ; and first, this appearer, 
the said C, D., for himself, did declare and state as follows : (That is 
to say), That this appearer did attend for the said G. Gm and Com - 
pany 9 die shippers, and did conduct the delivery on the day of 
instant, at and alongside of the said vessel the Frances, of goods 
and merchandize mentioned in the duplicate (or copy) bill of lading 
hereunto annexed. That E. F, t the master of the said ship or vessel, 
signed and gave a bill of lading for the seven chests of merchandize 
therein mentioned, with the words “ One chest in dispute ; if on 
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board to be delivered ; contents unknown," written at the foot 
thereof; and that the said G. Q. and Company objected to the same ; 
and that this appearer, the said C. 2)., was present, and did see the 
said seven chests of merchandize carefully delivered at and alongside 
the said vessel, at Liverpool aforesaid, in the usual manner, and left 
under the charge of the mate and crew thereof. And that, on this 
day of instant, this appearer, the said C. 2)., did 

deliver to the said E. F. a notice and demand, signed by the said 
G. G. and Company , of which a copy is hereunto annexed ; but the 
said E. F. refused to comply therewith, or to sign or deliver any 
other bill of lading in another form. 

And the appearer, the said G. G. f for and on behalf of himself and 
of his said co-partner in trade, under the said firm of G . G. and Com - 
party, and for and on behalf of all other persons who are or shall or 
may be interested in the said goods and merchandize, doth declare 
and protest before me, and I, the said notary, at the request of the 
said shippers, the said G . G. and Company , do protest against the 
owners and the said master of the said vessel, for and in respect of 
the said refusal and neglect to sign and give a correct bill of lading 
for the said goods, in the usual and customary form, and for and in 
respect of all fall of markets, loss, damage costs, or expenses, which 
the said shippers, or any other person or persons, who is, or are, or 
shall, or may be or become interested therein, have or hath incurred, 
or may incur, by reason of the premises. 

G. G. 

C. D. 

Thus done, declared, and protested in due form of law, at the 
office of me, the said notary, at Liverpool, this day and year 
first before written. 

72. B ., Notary Public, Liverpool. 

[Seal.-] 


No. IX. 

Copy of the Notice to the Master referred to in the foregoing Protest , 
objecting to the Qualificatiorf introduced into the Bill of Lading 
without consent , and immndfig a Bill of Lading in the * customary 
form . • 

To Captain E. Ft, Master of the Ship or Vessel called the Frances. 

We, the shippers of seven chests of merchandize, hereby give you 
notice, that we object to the qualification or exception of “ One chest 
in dispute ; if on board to be delivered ; contents unknown," added 
without our consent to the bill of lading, signed by you for the said 
goods, for New York, and that we hold you and the owners of the 
vessel responsible for the value and safety of all and every goods 
which we shall prove to have been delivered at the said vessel ; and 
we demand and require you forthwtyh to sign and to deliver to us a bill 
of lading for thfe said goods, in a usual, legal, and customary form ; 
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and we give you notice, that in default thereof, we shall protest 
against you, and we shall hold you and the owners of the vessel 
responsible for all loss, damage, costs, or expenses, by reason of the 
premises. 

Liverpool, day of , 183 . 

G, G. and Company. 


No. X. 

Protest by the Master of a Vessel for Demurrage , payable under the 
Stipulations of a Charter-party. 

By the public instrument of protest hereinafter contained or annexed 
hereto, 

Be it known and made manifest unto all people, That on the 
day oj , in the year of our Lord one thousand eight hun- 
dred and , personally came and appeared before me, R. B. f 

notary public, duly authorized,* admitted, and sworn, residing and 
practising in , in the county of , in the United 

Kingdom of Great Britain and Ireland, and also a Master Extraor- 
dinary of the High Court of Chancery in England, C. Z)., master of 
the ship of vessel the Sarah, belonging to the port of , who 

did duly and solemnly declare and state as follows : (That is to say), 
That he, this appearer, as such master as aforesaid, did, on or about 
the day of last, let the said ship to freight to E. F., 

of ; and a charter-party of the said vessel for a voyage 

from to Liverpool, and from thence back to , was 

entered into on the said day of last, and made be- 

tween this appearer of the one part, and the said E. F. of the other 
part, for the said voyage, whereby it was, amongst other stipulations, 
engaged and agreed [here state the number of days allowed for unload- 
ing and reloading , and the amount per day to be paid for demurrage , 
as mentioned in the charter-party .] That this appearer, pursuant to 
the said charter-party, did receive on board the said vessel at 
aforesaid, a cargo of lawful goods, provided and shipped by the agents 
of the said IS. F. there, and from thence proceeded therewith on board 
the said ve*ssel direct to Liverpool aforesaid, where she arrived on the 
day of instant, and on the instant, when the said 
vessel had been reported, had got into a proper berth for discharging, 
this appearer gave notice to G . H. and Company , the agents at Liver- 
pool of the said E. F., and to which agents the cargo was addressed, 
that this appearer was ready to deliver the said cargo of goods ; and 
that the agents of the said freighter caused the discharge of the said 
cargo of goods to be commenced, and they received and took the 
same from the said vessel, and then proceeded to put on board the 
said vessel another cargo of goods for her voyage back to 
aforesaid ; but that the agents of the said freighter did not complete 
the loading thereof until the day of instant, being 

days beyond the time hereinbefore mentioned and allowed in 
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and by the said charter-party to the said freighter or his agents, for 
discharging and reloading the said vessel at Liverpool, as aforesaid, 
whereby the said freighter hath become liable to pay demurrage for 
such delay or detention, pursuant to the said charter-party, for 
days, at and after the rate of per day, amounting to the 

sum of sterling ; and which sum, or any part thereof, the 

said agents of the said freighter have refused to pay. Wherefore, the 
said appearer, A. B., on behalf of the owners of the said vessel, and 
on behalf of himself, as master, doth protest ; and I, the said notary, 
at his request, do also protest against the said freighter, E. F., and 
against his agents, the said 0. H, and Company , and against all and 
every other person or persons whomsoever responsible or liable, or 
whom these presents do, shall, or may concern, and holding him and 
them responsible and liable for the breach of the said charter-party, 
and for all demurrage, damage, injury, loss, wages, costs, and ex- 
penses incurred, owing, or sustained, or to be incurred or sustained, 
by reason of the said breach, delay, detention, or other premises. 

Thus done, declared, and protested, &c. 

R.B. 

[Seal.] Notary Public, Liverpool. 


No. XT. 

Protest by the Master of a Vessel atjainst the Consignees of Goods, for 
not taking and discharging them from the Vessel in a reasonable 
time. 

By the public instrument of protest hereinafter contained, or annexed 
hereto. 

Be it made known and made manifest, unto all people that on the 
day of in the year of our Lord one thousand 

eight hundred and personally came and appeared before 

me, R. B ., notary public, duly authorized, admitted, and sworn, re- 
siding and practising in in the county of , in 

the United Kingdom of Great Britain and Ireland, and also a Master 
Extraordinary of the High Court of Chancery in England, A . B. 9 
master of the ship or vessel the Innes, belonging to the port of 
, who did duly and ^solemnly declare and state as follows 
(that is to say), that this appearfer did, on or about the 
day of last receive on board the said vessel, at the poit 

of Dantzig, in the kingdom of Prussia [here describe th$ goods’], all of 
which were shipped on board her there by Messrs. B. and L., ad- 
dressed to C. D., at Liverpool aforesaid ; and this appearer duly 
signed bills of lading, as customary, expressing the said goods to be 
deliverable to the said C. D • at Liverpool, he or they paying the 
freight for the same, with primeage accustomed. That this appearer 
proceeded with the said goods on board the said vessel direct to 
Liverpool aforesaid, where she arrived on the day of 

instant, and on the , day of instant, 

when the said vessel had been reported, and had got in a proper 
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berth for discharging, this appearer gave notice to the said C. D , to 
whom the said goods were addressed, that this appearer was ready to 
deliver the said goods, but from that time up to the date and making 
of these presents, neither the said C . /)., nor any other person on 
his behalf, hath received or discharged, or offered to receive or dis- 
charge, the said goods from the said vessel, or paid or offered to pay 
the freight and primeage thereof, although tltfs appearer is willing and 
desirous to deliver the said goods ; and notwithstanding this appearer 
hath several times applied to, and requested the said C. D. to have 
the said goods discharged from the said vessel, and received by him, 
yet he still delays and neglects so to do ; and that such delay and 
neglect are unreasonable and injurious to the interests of the owners 
and master of the said vessel. 

Wherefore, the said appearer, A. B. 9 on behalf of the owners of 
the said vessel, and on behalf of himself as master, doth protest, and 
I, the said notary, at his request, do also protest against the said 
C. D. 9 and against all and every other person or persons whomso- 
ever, responsible or liable, or whom these presents do, shall, or may 
concern, and holding him or them responsible, and liable for all 
demurrage, damage, injury, loss, wages, costs, and expenses incurred, 
owing, or sustained, or to be incurred or sustained by reason of the 
said unreasonable delay, detention, or other the premises. 

This done, declared, and protested in due form of law, at the office 
of me, the said qofyry, at Liverpool, the day and year first before 
written. 

[Seal] R. B. 

Notary Public, Liverpool. 


No. XII. 

Average Agreement. 

Articles of agreement entered into this day of 

in the year one thousand eight hundred and be- 

tween A. B. master of the ship or vessel the Anna Boleyn, 
belonging to of the one part, and the several per- 

sons whose names are hereunto ^subscribed of the other part ; 

Whereas the said ship or vessel the Anna Boleyn having, on the 
day of last sailed from bound 

on a voyage from thence to laden with a cargo of 

and having, on or about the of following 

encountered stormy and tempestuous weather, the said vessel labour- 
ing very hard and driving fast on shore, the crew were obliged, for the 
safety of the vessel and cargo, to [here mutt he recited , clearly and 
carefully 9 the facts and occurrences which gave rise to the general aver - 
age 9 in order to show that the sacrifice and expenses were for the 
benefit of aU concerned , and that the parties arejiable 9 in point of law , 
to contribute pro ratd to the genera f average ;] whereby or by means 
whereof considerable loss has been sustained, and considerable ex- 
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penses, disbursements, and charges have been incurred, the amount 
whereof cannot at present he sufficiently ascertained, and which may 
form a charge on the vessel, freight, and the goods laden on hoard, 
or may come under the denomination of a general average, to which 
the said parties of the second part, being respectively owners, or 
consignees, or agents of owners or consignees of the goods laden on 
board thereof may be liable to contribute. 

Now these articles witness, that in consideration of the engage- 
ments and agreements of the said parties of the second part, herein- 
after contained, the said A. B. for himself individually, and also for 
the owners of the said vessel, engages and agrees with each of the 
said parties of the second part, that he, the said A . B., or the said 
owners, shall and will deliver, or cause to be delivered, as soon as 
can he conveniently done, at the port of aforesaid ; and 

on reasonable request the respective goods, wares, and merchandize, 
so laden on board the said vessel, belonging or consigned respectively 
unto the several parties of the second part, his or their factors, agents, 
or assigns, and permit them to receive, take possession, and remove 
the same, according to their respective rights, positions, or owner- 
ships thereof (the damages and casualties of the seas and navigation, 
restraints of princes and rulers, fires, pirates, enemies, or other in- 
evitable accident not preventing.) In consideration whereof the said 
parties of the second part do hereby for themselves, severally and re- 
spectively, and not jointly, personally engage and agree with the said 
master, A. /?., individually, and also with the •wjners of the said 
vessel, to pay, or cause to be paid, unto the said A. B ., or as may be 
required, unto the owners of the saiif vessel or their agents, the proper 
and respective proportions of the said general average loss and ex- 
penses, in respect of their respective goods, and all legal charges, 
salvage, and other expenses to which they are or shall be respectively 
liable, or which the cargo ought to bear under the aforesaid circum- 
stances, rateable, and in fair proportions ; and for the better comput- 
ing the same, they do hereby further agree to refer the amount and 
proportion thereof, to be ascertained and adjusted by C. D . of 

aforesaid, insurance-broker, and whose decision in the pre- 
mises they do hereby engage to abide by and perform. Witness the 
hands of the parties, the day and year first before written. 


No. XIII. 

3 & 4 Wm. 4, c. 55. 

An act for the Registering of British Vessels . 

I. Whereas an actw&3 passed in the sixth year of the reign of his 
late Majesty King George the Fourth, intituled “ An Act for the 6 Geo. 4, c. 
Registering of British Vessels,” whereby the laws in relation to the 110 * 
registration of British vessels were consolidated and amended : and 
whereas since the passing of the said act divers acts for the further 
amendment of the law have been found necessary, and it will be of 
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advantage to the trade and commerce of the country that the said acts 
should be consolidated into one act : be it therefore enacted by the 
king's most excellent Majesty, by and with the advice and consent 
of the lords spiritual and temporal, and commons, in this present 
Parliament assembled, and by the authority of the same, that this act 
shall commence upon the first day of September, one thousand eight 
hundred and thirty-three, except where any other commencement is 
herein particularly directed. 

II. And be it further enacted, that no ship or vessel shall be enti- 
tled to any of the privileges or advantages of a British registered 
ship, unless the person or persons claiming property therein shall 
have caused the same to have been registered in virtue of the said 
act, or of an act passed in the fourth year of his said late Majesty's 
reign, intituled, “ An Act for the Registering of British Vessels," or 
until such person or persons shall have caused the same to be regis- 
tered in manner hereinafter-mentioned, and shall have obtained a 
certificate of such registry from the person or persons authorized to 
make such registry and grant such certificate as hereinaiter directed ; 
the form of which certificate shall be as follows, videlicet : 

<f This is to certify, that in pursuance of an act passed in the fourth 
year of the reign of King William the Fourth, intituled ‘ An Act* 
[ here insert the title of this act , the names , occupations , and residence 
of the subscribing owners ], having made and subscribed the declara- 
tion required by the said act, and having declared that [he or they] 
together with [ft? rr.es, occupations , and residence of non-subscribing 
owners'] [is or are] sole owner or owners, in the proportions specified 
on the back hereof, of the ship or vessel called the [ ship's name] of 
[ place to which the vessel belongs ], which is of the burthen of [ number 
of tone], and whereof [ master's name] is master, and that the said ship 
or vessel was [when and where built , or condemned as prize , referring 
to builder's certificate , judge's certificate , or certificate of last registry , 
then delivered up to be cancelled ], and [name and employment of sur- 
veying officer] having certified to us that the said ship or vessel has 
[number] decks and [number] masts, that her length from the fore 
part of the main stem to the after part of the stern post aloft is [num- 
ber of feet and inches ], her breadth at the broadest part [stating whe- 
ther that be above or below the main wales] is [number of feet and 
inches ], her [height between decks, if more than one deck, or depth in 
the hold if only one deck], is [number of feet and inches ], that she is 
[how rigged] rigged with a [standini^or running] bowsprit, is [descrip- 
tion of s/erwj sterned, [carvel or ckncher] built, has [whether any or 
no] gallery, and [kind of head , if any] head ; and the said subscrib- 
ing owners having consented and agreed to the above description, 
and having caused sufficient security to be given as is required by 
the said act, the said ship or vessel called the [name] has been duly 
registered at the port of [name of port]. Certified under our hands 
at the Custom-house in the said port of [name of port] this [date] 
day of [name of month] in the year [words at length], 

(Signed) “ Collector. 

(Signed) ^ “ Controller." 

And on the back of such certificate of registry there shall be an 
account of the parts or shares held by each of the owners mentioned 
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and described in such certificate, in the form and manner follow- 
ing : — 


" Names of the several Owners 
within mentioned. 

[Name 

Name 

Name 

Name 

(Signed) 

(Signed) 


Number of sixty-fourth Shares 
held by each Owner. 

. Thirty-two. 

. . Sixteen. 

. . Eight. 

. Eight.] 

Collector. 

Controller.’* 


III. And be it further enacted, that the persons authorized and Persons au- 
required to make such registry and grant such certificates shall be tl g tr . 

the several persons hereinafter mentioned and described ; that is to an a grant cer- 
say, tificates. 

The collector and controller of his Majesty’s customs in any port In United 
in the United Kingdom of Great Britain and Ireland, and in the Kingdom and 
Isle of Man respectively, in respect of ships or vessels to be Isle Man • 
there registered : • 

The principal officers of his Majesty’s customs in the islahd of In Guernsey, 
Guernsey or Jersey, together with the governor, lieutenant- &c. : 
governor, or commander-in-chief of* those islands respectively, 
in respect of ships or vessels to be there registered : 

The collector and controller of his Majesty’s oustoms of any port Colonies 
in the British possessions in Asia, Africa, a rlh America, or the 
collector of any such port afc which no appointment of a con- America? 
troller has been made, in respect of ships or vessels to be there 
registered : 

The collector of duties at any port in the territories under the In territories 
government of the East India Company, within the limits of Ea9t India 
the charter of the said Company, or any other person of the rank Com P an y : 
in the said Company’s service of senior merchant, or of six 
years* standing in the said service, being respectively appointed 
to act in the execution of this act by any of the governments of 
the said Company, in respect of ships or vessels to be there re- 
gistered : 

The collector of duties at any British possession within the said In other places 
limits, and not under the government of the said Company, and 
at which a custom-house is not established, together with the 0 t e c iartcr ' 
governor, lieutenant-gove/nor, or commander-in-chie*f of such 
possession, in respect of ships or vessels to be there registered : 

The governor, lieutenant-governor, or Commander-in-chief of I" Malta, # 
Malta, Gibraltar, Heligoland, and Cape of Good Hope respec- Glbra,tar ' &c - 
tively, in respect of ships or vessels to be there registered : 

Provided always, that no ship or vessel to be registered at Heligo- Limitation as 
land, except such as is wholly of the built of that place, and that t0 v . essels . 
ships or vessels, after having been registered at Malta, Gibraltar, or 
Heligoland, shall not be registered elsewhere; and that ships or raltar, or 
vessels registered at Malta, Gibraltar, or Heligoland, shall not be Heligoland, 
entitled to the privileges and advantages of British ships in any trade 
between the said United Kingdom. and any of the British possessions 

s s 2 
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in America : provided also, that wherever in and by this act it is 
directed or provided that any act, matter, or thing shall and may be 
done or performed by, to, or with any collector and controller of his 
Majesty’s customs, the same shall or may be done or performed by, 
to, or with the several persons respectively hereinbefore authorized 
and required to make registry, and to grant certificates of registry as 
aforesaid, and according as the same act, matter, or thing is to be 
done or performed at the said several and .respective places, and 
within the jurisdiction of the said several persons respectively : pro- 
vided also, that wherever in and by this act it is directed or provided 
that any act, matter, or thing shall or may be done or performed by, 
to, or with the commissioners of his Majesty’s customs, the same 
shall or may be done or performed by, to, or with the governor, lieu- 
tenant-governor, or commander-in-chief of any place where any ship 
or vessel may be registered under the authority of this act, so far as 
such act, matter, or thing can be applicable to the registering of any 
ship or vessel at such place. 

IV. And be it further enacted, that in case any ship or vessel not 
being duly registered, and not having obtained such certificate of 
registry as aforesaid, shall exercise any of the privileges of a British 
ship, the same shall be subject^ to forfeiture, and also all the guns, 
furniture, ammunition, tackle, and apparel to the same ship or vessel 
belonging, and shall and may be seized by any officer or officers of 
his Majesty’s custpms: provided always, that nothing in this act 
shall extend or ba construed to extend to affect the privileges of any 
ship or vessel which shall prior to the commencement of this act 
have been registered by virtue of an act passed in the sixth year of 
the reign of his late Majesty king George the Fourth, intituled, 
“ An Act for the Registering of British Vessels.” 

V. And be it further enacted, that no ship or vessel shall be regis- 
tered, or having been registered shall be deemed to be duly re- 
gistered, by virtue of this act, except such as arc wholly of the built 
of the said United Kingdom, or of the Isle of Man, or of the islands 
of Guernsey or Jersey, or of some of the colonies, plantations, 
islands, or territories in Asia, Africa, or America, or of Malta, Gib- 
raltar, or Heligoland, which belong to his Majesty, his heirs, or suc- 
cessors, at the time of the building of such ships or vessels, or such 
ships or vessels as shall have been condemned in any Court of Ad- 
miralty as prize of war, or such ships or vessels as shall have been 
condemned in any competent court \*s forfeited for the breach of the 
laws made for the prevention of the slave trade, and which shall 
wholly belong, and continue wholly to belong, to his Majesty’s sub- 
jects, duly entitled to be owners of ships or vessels registered by 
virtue of this act. 

VI. And be it further enacted, that no Mediterranean pass shall 
be issued for the use of any ship, as being a ship belonging to 
Malta or Gibraltar, except such as be duly registered at those places 
respectively, or such as, not being entitled to be so registered, shall 
have wholly belonged, before the tenth day of October, one thousand 
eight hundred and twenty -seven, and shall have continued wholly to 
belong to persons actually residing at those places respectively, as 
inhabitants thereof, and entitled to be owners of British ships there 
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registered, or who, not being so entitled, shall have so resided 
upwards of fifteen years prior to the said tenth day of October, one 
thousand eight hundred and twenty-seven. 

VII. And be it further enacted, that no ship or vessel shall con- 
tinue to enjoy the privileges of a British ship after the same shall 
have been repaired in a foreign country, if such repairs shall exceed 
the sum of twenty shillings for every ton of the burthen of the said 
ship or vessel, unless such repairs shall have been necessary by 
reason of extraordinary damage sustained by such ship or vessel 
during her absence from his Majesty's dominions, to enable her to 
perform the voyage in which she shall have been engaged, and to 
return to some port or place in the said dominions ; and whenever 
any ship or vessel which has been so repaired in a foreign country 
shall arrive at any port in his Majesty’s dominions as a British re- 
gistered ship or vessel, the master or other person having the com- 
mand or charge of the same shall, upon the first entry thereof, report 
to the collector and controller of his Majesty’s customs at such port 
that such ship or vessel has been so repaired, under penalty of twenty 
shillings for every ton of the burthen of such ship or vessel, accord- 
ing to the admeasurement thereof ; and if it shall be proved to the 
satisfaction of the commissioners of his Majesty’s customs that such 
ship or vessel was seaworthy at the time when she last departed from 
any port or place in his Majesty’s dominions, and that no greater 
quantity of such repairs have been done to the said vessel than was 
necessary as aforesaid, it shall be lawful for the* said commissioners, 
upon a full consideration of all tho circumstances, to direct the col- 
lector and controller of the port where such ship or vessel shall have 
arrived, or where she shall then be, to certify on the certificate of the 
registry of such ship or vessel that it has been proved to the satis- 
faction of the commissioners of his Majesty’s customs that the privi- 
leges of the said ship or vessel have not been forfeited, notwith- 
standing the repairs which have been done to the same in a foreign 
country. 

VIII. And be it further enacted, that if any ship or vessel regis- 
tered under the authority of this or any other act shall be deemed 
or declared to be stranded or unseaworthy, and incapable of being 
recovered, or repaired to tbe advantage of the owners thereof, and 
shall for such reasons be sold by order or decree of any competent 
court, for the benefit of the owners of such ship or vessel, or other 
persons interested therein, the same shall be taken and deemed to be 
a ship or vessel lost or brokbji up to all intents and purposes, 
within the meaning of this act, and shall never again be entitled to 
the privileges of a British-built ship for any purposes of trade or 
navigation. 

IX. And be it further enacted, that no British ship or vessel, 
which has been or shall hereafter be captured by and become prize 
to an enemy, or sold to foreigners, shall again be entitled to the pri- 
vileges of a British ship : Provided always, that nothing contained in 
this act shall extend to prevent the registering of any ship or vessel 
whatever which shall afterwards be condemned in any Court of Ad- 
miralty as prize of war, or in a?y competent Court, for breach of 
laws made for the prevention of the slave trade. 
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X. And be it further enacted, that no such registry shall hereafter 
be made, or certificate thereof granted, by any person or persons 
hereinbefore authorized to make such registry and grant such certifi- 
cate, in any other port or place than the port or place to which such 
ship or vessel shall properly belong, except so far as relates to such 
ships or vessels as shall be condemned as prizes in any of the islands 
of Guernsey, Jersey, or Man, which ships or vessels shall be regis- 
tered in manner hereinafter directed ; but that all and every registry 
of cuSorngm” an( * cer ^ cate ma de and granted in any port or place to which any 
permit registry 8U ?^ 8 *”l> or vessel does not properly belong shall be utterly null and 
at other ports. V01( ^ to ail intents and purposes, unless the officers aforesaid shall be 
specially authorized and empowered to make such registry and grant 
such certificate in any other port by an order in writing under the 
hands ^ of the commissioners of his Majesty’s customs, which order 
the said commissioners are hereby authorized and empowered to issue 
Book f ! f th0 y see ; an ^ a * ever y port where registry shall be made 
registers to be * n P ursuanc ? this act a book shall be kept by the collector and 
kept, and ac- controller, in which all the particulars contained in the form of the 
ceftiijcate of the registry hereinbefore directed to be used shall be 
duly entered ; and every registry shall be numbered in progression, 
beginning such progressive^ umeration at the commencement of each 
and every year ; and such collector and controller shall forthwith, or 
within one month at the farthest, transmit to the commissioners of his 
Majesty’s custom^ a, true and exact copy, together with the number, 
of every certificate which shall be by them so granted. 

XI. And be it further enacted, 1 that every ship or vessel shall be 
deemed to belong to some port at or near to which some or one of 
the owners, who shall make and subscribe the declaration required 
by this act before registry be made, shall reside ; and whenever such 
owner or owners shall have transferred all his or their share or 
shares in such ship or vessel, the same shall be registered de novo 
before such ship or vessel shall sail or depart from the port to which 
she shall then belong, or from any other port which shall be in the 
same part of the United Kingdom, or the same colony, plantation, 
island, or territory as the said port shall be in : provided always, that 
made^ship°may owner or owners of such ship or vessel cannot in sufficient 

go one voyage comply with the requisites of this act, so that registry may be 
.i made before it shall be necessary for such ship or vessel to sail or 

depart upon another voyage, it shall be lawful for the collector and 
controller of the port where such ship or vessel may then be to cer- 
tify upon the back of the existing certificate of registry of such ship 
or vessel, that the same is to remain in force fqr the voyage upon 
Ships built in which the said ship or vessel is then about to sail or depart : pro- 

*ioas B for °* se *" v “* e< *. a ^ 80 > * at . al )y ship or vessel shall be built in any of the 
colonies, plantations, islands, or territories in Asia, Africa, or Ame- 
rica, to his Majesty belonging, for owners residing in the United 
Kingdom, and the master of such ship or vessel, or the agent for the 
owner or owners thereof, shall have produced to the collector and 
controller of the port at or near to which such ship or vessel was 
built, the certificate of the builder required by this act, and shall 
have made and subscribed a declaration before such collector and con- 
troller of the names and descriptions of the principal owners of such 
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ship or vessel* and that she is the identical ship or vessel mentioned in United 
in such certificate of the builder, and that no foreigner, to the best of 0TO * 
his knowledge and belief, has any interest therein ; the collector and 
controller of such port shall cause such ship or vessel to be surveyed 
and measured in like manner as is directed for the purpose of regis- 
tering any ship or vessel, and shall give the master of such ship or 
vessel a certificate under their hands and seals, purporting to he 
under the authority of this act, and stating when and where and by 
whom such ship or vessel was built, the description, tonnage, and 
other particulars required on registry of any ship or vessel, and such 
certificate shall have all the force and virtue of a certificate of registry 
under this act, during the term of two years, unless such ship shall 
sooner arrive at some place in the United Kingdom ; and such col- 
lector and controller shall transmit a copy of such certificate to the 
commissioners of his Majesty’s customs. 

XTI. And be it further enacted, that no person who has taken the Persons ro- 
oath of allegiance to any foreign state, except under the terms of foreifneoun- 
some capitulation, unless he shall afterwards become a denizen or tries may not 
naturalized subject of the United Kingdom by his Majesty's letters be owners, un- 
patent, or by act of Parliament, nor any person usually residing in 1®“ J members 
any country not under the dominion of his Majesty, his heirs, and ac ’ 

successors, unless he be a member of some British factory, or agent agents for or 
for, or partner in, any house or copartnership actually carrying on partners in 
trade in Great Britain or Ireland, shall be entitled to be the owner, British houses, 
in whole or in part, directly or indirectly, of any ship or vessel re- ^erohants* 0 
quired and authorized to be registered by virtue of this act ; save trading to 
and except that it shall he lawful *for any person who was a member Levant seas, 
of the company of merchants trading to the Levant seas at the time 
of its dissolution, and who was a resident at any of the factories of 
the said company, to continue to hold any share or shares in any 
British registered ship of which at the time of such residence he was 
an owner or part-owner, although such person shall continue to 
reside at any of the places where such factories had existed prior to 
the dissolution of the said company. 

XIII. And be it further enacted, that no registry shall henceforth Declaration to 
be made or certificate granted until the following declaration be made 
and subscribed, before the person or persons hereinbefore authorized owners pro- 
to make such registry and grant such certificate respectively, by the vious to re- 
owner of such ship or vessel if such ship or vessel is owned by or gistry. 
belongs to one person only, or in case there shall be , two joint 
owners, then by both of such joint owners, if both shall be resident 
within twenty miles of the port or place where such registry is re- 
quired, or by onfe of such owners if one or both of them shall be 
resident at a greater distance from such port or place ; or if the Proportion of 
number of such owners or proprietors shall exceed two, then by the bscribe 

greater part of the number of such owners or proprietors if the ^ taJte the 
greater number of them shall be resident within twenty miles of declaration, 
such port or place as aforesaid, not in any case exceeding three of 
such owners or proprietors, unless a greater number shall be desir- 
ous to join in making and subscribing the said declaration, or by one 
of such owners if aft, or all except one, shall be resident at a greater 
distance : * 



624 

Form of de- 
claration. 


Addition to 
declaration in 
case the re- 
quired number 
of owners do 
not attend. 


Appendix . 

“ I A. B. of [place of residence and occupation ] do truly declare, 
that the ship or vessel [name] of [port or place], whereof [master's 
name] is at present master, being [kind of built, burthen, et coster a, as 
described in the certificate of the surveying officer ], was [when and 
where built , or, if prize or forfeited, capture and condemnation as 
such], and that 1 the said A . B. [and the other owners, names and 
occupations, if any , and where they respectively reside , videlicet, town, 
place, or parish, and county, or if member of and resident in any fac- 
tory in foreign parts, or in any foreign town or city, being an agent for 
or partner in any house or copartnership actually carrying on trade in 
Great Britain or Ireland, the name of such factory , foreign town, or 
city, and the names of such house or copartnership ] am [or are] sole 
owner [or owners] of the said vessel, and that no other person or 
persons whatever hath or have any right, title, interest, Bhare, or 
property therein or thereto ; and that I the said A . B. [and the said 
other owners, if any] am [or are] truly and bond fide a subject [or 
subjects] of Great Britain ; and that 1 the said A . B. have not [nor 
have any of the other owners , to the best of my knowledge and belief] 
takpn the oath of allegiance to any foreign state whatever [except 
under the terms of some capitulation, describing the particulars thereof ], 
or that since my taking [or his op their taking] the oath of allegiance 
to [naming the foreign states respectively to which he or any of the 
said owners shall have taken the same] I have [or he or they hath or 
have] become a denysen [or denizens, or naturalized subject or sub- 
jects, as the case may be] of the United Kingdom of Great Britain 
and Ireland, by his Majesty’s letters patent, or by an act of Parlia- 
ment [naming the times when such letters of denization have been 
granted respectively, or the year or years in ivhich such act or acts 
for naturalization have passed respectively ;] and that no foreigner, 
directly or indirectly, hath any share or part interest in the said ship 
or vessel.” 

Provided always, that if it shall become necessary to register any 
ship or vessel belonging to any corporate body in the United King- 
dom, the following declaration, in lieu of the declaration hereinbefore 
directed, shall be taken and subscribed by the secretary, or other 
proper officer of such corporate body, that is to say, 

“I A. B. secretary or officer of [name of company or corporation] 
do truly declare, that the ship or vessel [name] of [port] whereof 
[master's nfime] is at present master, being [kind of built , burthen, et 
cetera, as described in the certificate t of the surveying officer], was 
[when and where built, or, if prize or forfeited, capture and condemna- 
tion as scicA], and that the same doth wholly and truly belong to 
[name of company or corporation .]” 

XIV. And be it further enacted, that in case the required number 
of joint owners or proprietors of any ship or vessel shall not per- 
sonally attend to make and subscribe the declaration hereinbefore 
directed to be made and subscribed, then and in such case such 
owner or owners, proprietor or proprietors, as shall personally attend 
and make and subscribe the declaration aforesaid, shall further 
declare that the part-owner or part-owners of such ship or vessel 
then absent is or are not resident within twenty miles of such port or 
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place, and hath or have not, to the best of his or their knowledge or 
belief, wilfully absented himself or themselves, in order to avoid the 
making the declaration hereinbefore directed to be made and sub- 
scribed, or is or are prevented by illness from attending to make and 
subscribe the said declaration. 

XV. And in order to enable the collector and controller of his Vessels to be 

Majesty’s customs to grant a certificate truly and accurately describ- ^® y t0 
ing every ship or vessel to be registered in pursuance of this act, and ^ ® 

also to enable all other officers of his Majesty’s customs, on due ex- 
amination, to discover whether any such ship or vessel is the same 

with that for which a certificate is alleged to have been granted ; be 
it enacted, that previous to the registering or granting of any certifi- 
cate of registry as aforesaid some one or more person or persons ap- 
pointed by the commissioners of his Majesty’s customs (taking to 
his or their assistance, if he or they shall judge it necessary, one or 
more person or persons skilled in the building and admeasurement 
of ships,) shall go on board of every such ship or vessel as is to be 
registered, and shall strictly and accurately examine and admeasure 
every such ship or vessel as to all and every particular container} in 
the form of the certificate hereinbefore directed, in the presence *>f the 
master, or of any other person who shall be appointed for that pur- 
pose on the part of the owner or owners; or in his or their absence 
by the said master ; and shall deliver a true and just account in Certificate of 
writing of all such particulars of the built, description, and admea- 8 V rv ^ t0 1)6 
surement of every such ship or vessel as are specified in the form of *> lven ; 
the certificate above recited to tlje collector and controller autho- 
rized as aforesaid to make such registry and grant such certificate of 
registry ; and the said master or other person attending on the part Owner or mas- 
of the owner or owners is hereby required to sign his name also to |he r ^ ncumn ® 
the certificate of such surveying or examining officer, in testimony 
of the truth thereof, provided such master or other person shall 
consent and agree to the several particulars set forth and described 
therein. 

XVI. And be it further enacted, that for the purpose of asccr- Mode of ad- 

taining the tonnage of ships or vessels the rule for admeasurement measurement 
shall be as follows, that is to say, the length shall be taken on a ^ n “^ tttin 
straight line along the rabbet of the keel, from the back of the main * 

stern-post to a perpendicular line from the fore part of the main 

stem under the bowsprit, from which subtracting three-fifths of the 
breadth, the remainder shall be esteemed the just length of the 
keel to find the tonnage; and*the breadth shall be taken from the 
outside of the outside plank in* the broadest part of the ship, whe- 
ther that shall bh above or below the main wales, exclusive of all 
manner of doubling planks that may be wrought upon the sides of 
the ship ; then multiplying the length of the keel by the breadth so 
taken, and that product by half the breadth, and dividing the whole 
by ninety-four, the quotient shall be deemed the true contents of the 
tonnage. 

XVII. And whereas it would in some cases endanger ships or Mode of ascor- 

vessels to cause tbe # m to be laid on shore ; be it therefore enacted, taming ton. 
that in cases where it may be necessary to ascertain the tonnage of VC8 " 

any ship or vessel when afloat, according to the foregoing rule, the 60 8 m a oa “ 
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following method shall be observed, that is to say, drop a plumb- 
line over the stern of the ship, and measure the distance between 
such line and the after part of the stern-post at the load water-mark, 
then measure from the top of the plumb-line, in a parallel direction 
with the water, to a perpendicular point immediately over the load 
water-mark at the fore part of the main stem, subtracting from such 
measurement the above distance, the remainder will be the ship’s 
extreme, from which is to be deducted three inches for every foot of 
the load draught of water for the rake abaft, also three-fifths of the 
ship’s breadth for the rake forward, the remainder shall be esteemed 
the just length of the keel to find the tonnage ; and the breadth shall 
be taken from outside to outside of the plank in the broadest part of 
the ship, whether that shall be above or below the main wales, ex- 
clusive of all manner of sheathing or doubling that may be wrought 
on the side of the ship ; then multiplying the length of the keel for 
tonnage by the breadth so taken, and that product by half the 
breadth, and dividing by ninety-four, the quotient shall be deemed 
the true contents of the tonnage. 

JCVIII. Provided always, and be it further enacted, that in each 
of the several rules hereinbefore prescribed, when used for the pur- 
pose of ascertaining the tonnagp of any ship or vessel propelled by 
steam, the length of the engine room shall be deducted from the 
whole length of such ship or vessel, and the remainder shall, for such 
purpose, be deemed jthe whole length of the same. 

XIX. And be it further enacted, that whenever the tonnage of 
any ship or vessel shall have beeg ascertained according to the rule 
herein prescribed (except in the case of ships or vessels which have 
been admeasured afloat^ such account of tonnage shall ever after 
be deemed the tonnage of such ship or vessel, and shall be repeated 
in every subsequent registry of such ship or vessel, unless it shall 
happen that any alteration has been made in the form and burthen of 
such ship or vessel, or it shall be discovered that the tonnage of such 
ship or vessel had been erroneously taken and computed. 

XX. And be it further enacted, that at the time of the obtaining 
of the certificate of registry as aforesaid sufficient security by bond 
shall be given to his Majesty, his heirs and successors, by the master 
and such of the owners as shall personally attend, as is herein-before 
required, such security to be approved of and taken by the person or 
persons herein-before authorized to make such registry and grant 
such certificate of registry at the port or place in which such certifi- 
cate shall be granted, in the penalties' following : (that is to say,) if 
such ship or vessel shall be a decked vessel, or be above the burthen 
of fifteen tons and not exceeding fifty tons, then ‘in the penalty of 
one hundred pounds ; if exceeding the burthen of fifty tons and not 
exceeding one hundred tons, then in the penalty of three hundred 
pounds ; if exceeding the burthen of one hundred ton9 and not ex- 
ceeding two hundred tons, then in the penalty of five hundred 
pounds ; if exceeding the burthen of two hundred tons and not ex- 
ceeding three hundred tons, then in the penalty of eight hundred 
pounds ; and if exceeding the burthen of three hundred tons, then in 
the penalty of one thousand pounds ; and the condition of every such 
bond shall be, that such certificate* shall not be sold, lent, or other- 
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wise disposed of to any person or persons whatever, and that the Conditions that 
same shall be solely made use of for the service of the ship or vessel 2Sti^ei3Sy 
for which it is granted ; and that in case such ship or vessel shall be mw j e use 0 f 7 
lost, or taken by the enemy, burnt, or broken up, or otherwise pre- for the service 
vented from returning to the port to which she belongs, or shall on of the vessel, 
any account have lost and forfeited the privileges of a British ship, £0 cancelled 10 
or shall have been seized and legally condemned for illicit trading, j n certa j n 
or shall have been taken in execution for debt and sold by due pro- cases, 
cess of law, or shall have been sold to the Crown, or shall under any 
circumstances have been registered de novo , the certificate, if pre- 
served, shall be delivered up, within one month after the arrival of 
the master in any port or place in his Majesty’s dominions, to 
the collector and controller of some port in Great Britain* or of the 
Isle of Man, or of the British plantations, or to the governor, lieu- 
tenant-governor, or commander-in-chief for the time being of the 
islands of Guernsey or Jersey : and that if any foreigner, or any 
person or persons for the use and benefit of any foreigner, shall pur- 
chase or otherwise become entitled to the whole or to any part or 
share of or any interest in such ship or vessel, and the same shall be 
within the limits of any port of Great Britain, or of the islahds of 
Guernsey, Jersey, or Man, or of the British colonies, plantations, 
islands, or territories aforesaid, then and in such case the certificate 
of registry shall, within seven days after such purchase or transfer of 
property in such ship or vessel, be delivered «up to the person or 
persons herein-before authorized to make registry and grant certifi- 
cate of registry at such port or place respectively as aforesaid ; and if 
such ship or vessel shall be in any foreign port when such purchase 
or transfer of property shall take place, then that the certificate shall 
be delivered up to the British Consul or other chief British officer 
resident at or nearest to such foreign port ; or if such ship or vessel 
shall be at sea when such purchase or transfer of property shall take 
place, then that the certificate shall be delivered up to the British 
consul or other chief British officer at the foreign port or place in or 
at which the master or other person having or taking the charge or 
command of such ship or vessel shall first arrive after such purchase 
or transfer of property at sea, immediately after his arrival at such 
foreign port ; but if such master or other person who had the com- 
mand thereof at the time of such purchase or transfer of property at 
sea shall not arrive at a foreign port, but shall arrive at some port of 
Great Britain, or of the islands of Guernsey, Jersey, or’Man, or of 
his Majesty’s said colonies, jflpntations, islands, or territories, then 
that the certificate shall be delivered up, in manner aforesaid, within 
fourteen days after the arrival of such ship or vessel, or of the person 
who had the command thereof, in any port of Great Britain, or of the 
islands of Guernsey, Jersey, or Man, or of any of his Majesty’s said 
colonies, plantations, islands, or territories : provided always, that if 1/ ship at the 
it shall happen that at the time of registry of any ship or vessel the re £* 8 * 

same shall be at any other port than the port to which she belongs, so othert^Xin 
that the master of such ship or vessel cannot attend at the port of thatofregistry, 
registry to join with the owner or owners in such bond as aforesaid, the master may 
it shall be lawful for him to givf a separate bond, to the like effect, f^ er ® & ivc 
at the port where such ship or vessel may then be, and the collector nd * 
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and controller of such other port shall transmit such bond to the 
collector and controller of the port where such ship or vessel is to be 
registered, and such bond, and the bond also given by the owner or 
owners, shall together be of the same effect against the master and 
owner or owners, or either of them, as if they had bound themselves 
jointly and severally in one bond. 

XXI. And be it further enacted, that when and so often as the 
master or other person having or taking the charge or command of 
any ship or vessel registered in manner herein-before directed shall 
be changed, the master or owner of such ship or vessel shall deliver 
to the person or persons herein-before authorized to make such re- 
gistry and grant such certificates of registry at the port where such 
change shall take place the certificate of registry belonging to such 
ship or vessel, who shall thereupon indorse and subscribe a memo- 
randum of such change, and shall forthwith give notice of the same 
to the proper officer of the port or place where such ship or vessel 
was last registered pursuant to this act, who shall likewise make a 
memorandum of the same in the book of registers which is hereby 
directed and required to be kept, and shall forthwith give notice 
theredf, to the commissioners of his Majesty’s customs : provided 
always, that before the name of such new master shall be indorsed on 
the certificate of registry he* shall be required to give and shall give a 
bond in the like penalties and under the same conditions as are con- 
tained in the bond herein-before required to be given at the time of 
registry of any shij> 6r vessel. 

XXIT. And be it further enacted, that all bonds required by this 
act shall be liable to the same duties of stamps as bonds given for or 
in respect of the duties of customs are or shall be liable to under any 
act for the time being in force for granting duties of stamps. 

XXJII. And be it further enacted, that if any person whatever 
shall at any time have possession of and wilfully detain any certificate 
of registry granted under this or any other act, which ought to be 
delivered up to be cancelled according to any of the conditions of the 
bond herein-before required to be given upon the registry of any ship 
or vessel, such person is hereby required and enjoined to deliver up 
such certificate of registry in manner directed by the conditions of 
such bond in the respective cases and under the respective penalties 
therein provided. 

XXIV. And be it further enacted, that it shall not be lawful for 
any own cf or owners of any ship or vessel to give any name to such 
ship or vessel other than that by which she was first registered in 
pursuance of this or any other act ; and that the owner or owners of 
all and every ship or vessel which shall be so registered shnil, before 
such ship or vessel, after such registry, shall begin to take in any 
cargo, paint or cause to be painted, in white or yellow letters, of a 
length of not less than four inches, upon a black ground, on some 
conspicuous part of the stern, the name by which such ship or vessel 
shall have been registered pursuant to this act, and the port to which 
she belongs, in a distinct and legible manner, and shall so keep and 
preserve the same ; and that if such owner or owners or master or 
other person having or taking the charge or command of such ship or 
vessel shall permit such ship or vessel to begin to take in any 
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cargo before the name of such ship or vessel has been so painted as 
aforesaid, or shall wilfully alter, erase, obliterate, or in anywise 
hide or conceal, or cause or procure or permit the same to be done 
(unless in the case of square-rigged vessels in time of war), or 
shall in any written or printed paper, or other document, describe 
such ship or vessel by any name other than that by which she was 
first registered pursuant to this act, or shall verbally describe, or 
cause or procure or permit such ship or vessel to be described, by any 
other name to any officer or officers of his Majesty’s revenue in the 
due execution of his or their duty, then and in every such case such 
owner or owners or master or other person having or taking the 
charge or command of such ship or vessel shall forfeit the sum of one 
hundred pounds. 

XXV. And be it further enacted, that all and every person and Builder’s cer- 

persons who shall apply for a certificate of the registry of any ship P£T" ■ 

or vessel shall and they are hereby required to produce to the person tlcu ars 0 8 ip ’ 
or persons authorized to grant such certificate a true and full account 

under the hand of the builder of such ship or vessel, of the proper 

denomination, and of the time when and the place where such ship 

or vessel was built, and also an exact account of the tonnage qf shell 

ship or vessel, together with the name of the first purchaser or 

purchasers thereof (which account si/ch builder is hereby directed and 

required to give under his hand on the same being demanded by such 

person or persons so applying for a certificate as aforesaid), and shall 

also make and subscribe a declaration before person or persons Declaration to 

herein-before authorized to grant such certificate that the ship or be made 

vessel for which such certificate* is required is the same with that 1 ercto * 

which is so described by the builder as aforesaid. 

XXVI. And be it further enacted, that if the certificate of Certificate of 

registry of any ship or vessel shall be lost or mislaid, so that the or 

same cannot he found or obtained for the use of such ship or vessel * 

when needful, and proof thereof shall be made to the satisfaction of 

the commissioners of his Majesty’s customs, such commissioners shall Commissioners 
and may permit such ship or vessel to be registered de novo , and a ™^ s tr 
certificate thereof to be granted : provided always, that if such ship n0 v 0 . y 
or vessel be absent and far distant from the port to which she or g ranta 
belongs, or by reason of the absence of the owner or owners, or of license, 
any other impediment, registry of the same cannot then be made in 
sufficient time, such commissioners shall and may grant a license for 
the present use of such ship or vessel, which license shqll, for the 
time and to the extent specified therein, and no longer be of the 
same force and virtue as a certificate of registry granted under this 
act : provided always, that before such registry de novo be made the Bond respect- 
owner or owners and master shall give bond to the commissioners j. n £ l°st ; certi- 
aforesaid in such sum as to them shall seem fit, with a condition that gistry • 
if the certificate of registry shall at any time afterwards be found the Co n dffi on 
same shall be forthwith delivered to the proper officers of his Ma- 
jesty’s customs to be cancelled, and that no illegal use has been or 
shall be made thereof with his or their privity or knowledge ; and Declaration to 
further, that before any such license shall be granted as aforesaid the be made before 
master of such ship* or vessel shall also make and subscribe a decla- bcense Be 
ration that the same has been registered as a British ship, naming the pran e ‘ 
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port where and the time when such registry was made, and all the par- 
ticulars contained in the certificate thereof, to the best of his know- 
ledge and belief, and shall also give such bond and with the same 
condition as is before mentioned : provided also, that before any 
such license shall be granted such ship or vessel shall be surveyed in 
like manner as if a registry de novo were about to be made thereof ; 
and the certificate of such survey shall be preserved by the collector 
and controller of the port to which such ship or vessel shall belong ; and 
in virtue thereof it shall be lawful for the said commissioners and they 
are hereby required to permit such ship or vessel to be registered after 
her departure, whenever the owner or owners shall personally attend 
to take and subscribe the declaration required by this act before 
registry be made, and shall also comply with all other requisites of 
this act, except so far as relates to the bond to be given by the master 
of such ship or vessel ; which certificate of registry the said com- 
missioners shall and may transmit to the collector and controller of 
any other port, to be by them given to the master of such ship or 
vessel, upon his giving such bond, and delivering up the license 
which had been granted for the then present use of such ship or 
ve^sej. 

XXVII. And whereas it is not proper that any person, under any 
pretence whatever, should, detdin the certificate of registry of any 
ship or vessel, or hold the same for any purpose other than the lawful 
use and navigation of the ship or vessel for which it was granted ; be 
it therefore enacted,' ‘'Jthat in case any person who shall have received 
or obtained by any means or for any purpose whatever the certificate 
of the registry of any ship or vessel (whether such person shall claim 
to be the master or to be the owner or one of the owners of such 
ship or vessel, or not,) shall wilfully detain and refuse to deliver up 
the same to the proper officers of his Majesty’s customs, for the pur- 
poses of such ship or vessel, as occasion shall require, or to the per- 
son or persons having the actual command, possession, and manage- 
ment of such ship oi vessel as the ostensible and reputed master, or 
as the ostensible and reputed owner or owners thereof, it may and 
shall be lawful to and for any such last-mentioned person to make 
complaint on oath of such detainer and refusal to any justice of the 
peace residing near to the place where such detainer and refusal shall 
be in Great Britain or Ireland, or to any member of the supreme 
court of justice, or any justice of the peace in the islands of Jersey, 
Guernsey* or Man, or in any colony, plantation, island, or territory 
to his Majesty belonging in Asia, Africa, or America, or in Malta, 
Gibraltar, or Heligoland, where such detainer and refusal shall be in 
any of the places last mentioned ; and on such complaint the said 
justice or other magistrate shall and is hereby required, by warrant 
under his hand and seal, to cause the person so complained against 
to be brought before him to be examined touching such detainer and 
refusal ; and if it shall appear to the said justice or other magistrate, 
on examination of such person or otherwise, that the said certificate 
of registry is not lost or mislaid, but is wilfully detained by the said 
person, such person shall be thereof convicted, and shall forfeit and 
pay the sum of one hundred pounds, and on e failure of payment 
thereof he shall be committed to the common gaol, there to remain 
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without bail or mainprize for such time as the said justice or other 
magistrate shall in his discretion deem proper, not being less than 
three months nor more than twelve months ; and the said justice or Justice to cer- 
other magistrate shall and he is hereby required to certify the afore- ghtoSTbe 
said detainer, refusal, and conviction to the person or persons who registered do 
granted such certificate of registry for such ship or vessel, who shall, novo, 
on the terms and conditions of law being complied with, make regis- 
try of such ship or vessel de novo , and grant a certificate thereof con- 
formably to law, notifying on the back of such certificate the ground 
upon which the ship or vessel was so registered de novo ; and if the If person de- 
person who shall have detained and refused to deliver up such certi- ^tc'hlveab-" 
ficate of registry as aforesaid, or shall be verily believed to have scon dcd, ship 
detained the same, shall have absconded, so that the said warrant of may be re- 
the justice or other magistrate cannot be executed upon him, and gistered as in 
proof thereof shall be made to the satisfaction of the commissioners of 
his Majesty’s customs, it shall be lawful for the said commissioners to cer 1 lca e ' 
permit such ship or vessel to be registered de novo , or otherwise, in 
their discretion, to grant a licence for the present use of such ship or 
vessel in like manner as is hereinbefore provided in the case wherein 
the certificate of registry is lost or mislaid. • 

XXVIII. And be it further enacted, that if any ship or vessel, Ship altered in 
after she shall have been registered pursuant to the directions of this ^ere 'isterod 
act, shall in any manner whatever be altered so as not to correspond ^ er ° 

with all the particulars contained in the certificate of her registry, 
in such case such ship or vessel shall be registered de novo t in manner 
herein-before required, as soon as she returns to the port to which 
she belongs, or to any other port which shall be in the same part of 
the United Kingdom, or in the same colony, plantation, island, or 
territory, as the said port shall be in, on failure whereof such ship or 
vessel shall to all intents and purposes be considered and deemed and 
taken to be a ship or vessel not duly registered. 

XXIX. And be it further enacted, that the owner or owners of all Vessels con- 
such ships and vessels as shall be taken by any of his Majesty’s denmed as 
ships or vessels of war, or by any private or other ship or vessel, ^eac-hoflairs 
and condemned as lawful prize in any court of admiralty, or of such against slave 
ships or vessels as shall be condemned in any competent court as trade, certifi- 
forfeited for breach of the laws for the prevention of the slave cate of con- 
trade, shall, for the purpose of registering any such ship or vessel, be^roduced 0 
produce to the collector and controller of his Majesty’s customs a L P 
certificate of the condemnation of such ship or vessel, under the 

hand and seal of the judge of the court in which such ship or vessel 
shall have been condemned (which certificate such judge is hereby 
authorized and required to grant), and also a true and exact account 
in writing of all the particulars contained in the certificate herein- 
before set forth, to be made and subscribed by one or more skilful 
person or persons to be appointed by the court then and there 
to survey such ship or vessel, and shall also make and subscribe a 
declaration before the collector and controller that such ship or vessel 
is the same vessel which is mentioned in the certificate of the judge 
aforesaid. # 

XXX. Provided always, and be it further enacted, that no ship or Prise vessels 
vessel which shall be taken and Condemned as prize or forfeiture as notberegis- 
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aforesaid shall be registered in the islands of Guernsey, Jersey, or 
Man, although belonging to his Majesty’s subjects residing in those 
islands, or in some one or other of them ; but the same shall be re- 
gistered either at Southampton, Weymouth, Exeter, Plymouth, Fal- 
mouth, Liverpool, or Whitehaven, by the collector and controller at 
such ports respectively, who are hereby authorized and required to 
register such ship or vessel, and to grant a certificate thereof in the 
form and under the regulations and restrictions in this act contained. 

XXXI. And be it further enacted, that when and so often as the 
property in any ship or vessel, or any part thereof, belonging to any 
of his Majesty's subjects, shall, after registry thereof, be sold to any 
other or others of his Majesty’s subjects, the same shall be transferred 
by bill of sale or other instrument in writing, containing a recital of 
the certificate of registry of such ship or vessel, or the principal 
contents thereof, otherwise such transfer shall not be valid or effec- 
tual for any purpose whatever, either in law or in equity : provided 
always, that no bill of sale shall be deemed void by reason of any 
error in such recital, or by the recital of any former certificate of 
registry instead of the existing certificate, provided the identity of 
the ship or vessel intended in the recital be effectually proved 
thereby. 

XXXII. And be it further enacted, that the property in every 
ship or vessel of which there are more than one owner shall be taken 
and considered to bp divided into sixty-four equal parts or shares, 
and the proportiorf hfeld by each owner shall be described in the re- 
gistry as being a certain number of sixty-fourth parts or shares ; and 
that no person shall be entitled to be registered as an owner of any 
ship or vessel in respect of any proportion of such ship or vessel 
which shall not be an integral sixty-fourth part or share of the same ; 
and upon the first registry of any ship or vessel the owner or owners 
who shall take and subscribe the declaration required by this act 
before registry be made shall also declare the number of such parts or 
shares then held by each owner, and the same shall be so registered 
accordingly : provided always, that if it shall at any time happen 
that the property of any owner or owners in any ship or vessel cannot 
be reduced by division into any number of integral sixty-fourth parts 
or shares, it shall and may be lawful for the owner or owners of such 
fractional parts as shall be over and above such number of integral 
sixty-fourth parts or shares into which such property in any ship or 
vessel can*be reduced by division to transfer the same one to another, 
or jointly to any new owner, by memorandum upon their respective 
bills of sale, or by fresh bill of sale, without such transfer being liable 
to any stamp duty : provided also, that the right' of any owner or 
owners to any such fractional parts shall not be affected by reason of 
the same not having been registered : provided also, that it shall be 
lawfbl for any number of such owners, named and described in such 
registry, being partners in any house or copartnership actually 
carrying on trade in any part of his Majesty’s dominions, to 
hold any ship or vessel, or any share or shares of any ship or 
vessel, in the name of such house or copartnership, as joint 
owners thereof, without distinguishing the proportionate interest of 
each of such owners, and that such ship or vessel or the share or 
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shares thereof so held in copartnership shall be deemed and taken to 
be partnership property to all intents and purposes, and shall be 
governed by the same rules, both in law and equity, as relate to and 
govern all other partnership property in any other goods, chattels, 
and effects whatsoever. 

XXXril. And be it further enacted, that no greater number than Only thirty- 
thirty-two persons shall be entitled to be legal owners at one and two persons to 
the same time of any ship or vessel, as tenants in common, or to ^ 0 "hhTat°one 
be registered as such : provided always, that nothing herein con- ti J e p 
tained shall affect the equitable title of minors, heirs, legatees, credi- Not ' to affect 
tors, or others, exceeding that number, duly represented by or the equitable 
holding from any of the persons within the said number, registered title of heirs, 
as legal owners of any share or shares of such ship or vessel : pro- ^ c * 
vided also, that if it shall be proved to the satisfaction of the com- Joint stock 
missioners of his Majesty’s customs that any number of persons com P anies * 
have associated themselves as a joint stock company, for the purpose 
of owning any ship or vessel, or any number of ships or vessels, as 
the joint property of such company, and that such company have 
duly elected or appointed any number, not less than three, of the 
members of the same to be trustees of the property in such ship" or 
vessel or ships or vessels so owned by such company, it shall be j rustces maT 
lawful for such trustees or any three of them, with the permission app iy to have- 
of such commissioners, to make and subscribe the declaration re- registry made, 
quired by this act before registry be made, except that instead of 
stating therein the names and descriptions m «the other owners, 
they shall state the name and description of the company to which 
such ship or vessel or ships or vessels shall in such manner belong. 

XXXIV. And be it further enacted, that no bill of sale or other Bills of sale not 
instrument in writing shall be valid and effectual to pass the property effectual until 
in any ship or vessel, or in any share thereof, or for any other pur- officewo/cus 
pose, until such bill of sale or other instrument in writing shall have tomgf am j en / 
been produced to the collector and controller of the port at which tered in the 
such ship or vessel is already registered, or to the collector and con- hook ofregis- 
troller of any other port at which she is about to be registered de ^ orintended 
novo, as the case may be, nor until such collector and controller ® y * 
respectively shall have entered in the book of such last registry, in 
the one case, or in the book of such registry de novo , after all the 
requisites of law for such registry de novo shall have been duly com- 
plied with, in the other case, (and which they are respectively hereby 
required to do upon the production of the bill of sale or other 
instrument for that purpose,) the name, residence, and description of 
the vendor or mortgagor, or of each vendor or mortgagor, if more 
than one, the nuihber of shares transferred, the name, residence, and 
description of the purchaser or mortgagee, or of each purchaser or 
mortgagee, if more than one, and the date of the bill of sale or other 
instrument, and of the production of it ; and further, if such ship or 
vessel is not about to be registered de novo , the collector and con- 
troller of the port where such ship is registered shall and they are 
hereby required to indorse the aforesaid particulars of such bill of 
sale or other instrument on the certificate of registry of the said ship 
or vessel, when the same shall be produced to them for that purpose, 
in manner and to the effect following ; videlicet , 
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* Custom House [port and date ; name , residence , and description 
4 of vendor or morgtagor ] has transferred by [6i7Z of sale or 
4 other instrument ] dated [date, number of shares] to [ name % 
4 residence , and description of purchaser or mortgagee.] 

4 A . B. Collector. 

4 C. D. Controller.* 

And forthwith to give notice thereof to the commissioners of customs ; 
and in case the collector and controller shall* be desired so to do, and 
the bill of sale or other instrument shall be produced to them for 
that purpose, then the said collector and controller are hereby re- 
quired to certify, by indorsement upon the bill of sale or other in- 
strument, that the particulars before mentioned have been so entered 
in the book of registry, and indorsed upon the certificate of registry 
as aforesaid. 

XXXV. And be it further enacted, that when and so soon as the 
particulars of any bill of sale or other instrument by which any ship 
or vessel, or any share or shares thereof, shall be transferred, shall 
have been so entered in the book of registry as aforesaid, the said 
bill of sale pr other instrument shall be valid and effectual to pass 
the*’ property thereby intended to be transferred as against all and 
every person and persons whatsoever, and to all intents and pur- 
poses, except as against such subsequent purchasers and mortgagees 
who shall first procure the indorsement to be made upon the cer- 
tificate of registry of such ship or vessel in manner herein-after 
mentioned. «. 

XXXVI. And be it further enacted, that when and after the par- 
ticulars of any bill of sale or other instrument by which any ship or 
vessel, or any share or shares thereof, shall be transferred, shall have 
been so entered in the book of registry as aforesaid, the collector 
and controller shall not enter in the book of registry the particulars 
of any other bill of sale or instrument purporting to be a transfer 
by the same vendor or mortgagor or vendors or mortgagors of the 
same ship or vessel, share or shares thereof, to any other person or 
persons, unless thirty days shall elapse from the day on which the 
particulars of the former bill of sale or other instrument were 
entered in the book of registry ; or in case the ship or vessel was 
absent from the port to which she belonged at the time when the 
particulars of such former bill of sale or other instrument were 
entered in the book of registry, then unless thirty days shall have 
elapsed frpm the day on which the ship or vessel arrived at the 
port to which the same belonged ; and in case the particulars of two 
or more such bills of sale or other instruments as aforesaid shall 
at any time have been entered in the book of registry of the said 
ship or vessel, the collector and controller shall not enter in the 
book of registry the particulars of any other bill of sale or other 
instrument as aforesaid unless thirty days shall in like manner have 
elapsed from the day on which the particulars of the last of such bill 
of sale or other instrument were entered in the books of registry, or 
from the day on which the ship or vessel arrived at the port to which 
she belonged, in case of her absence as aforesaid ; and in every case 
where there shall at any time happen to be two dr more transfers by 
the same owner or owners of the same property in any ship or vessel 
entered in the book of registry as aforesaid, the collector and con- 
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troller are hereby required to indorse upon the certificate of registry 
of such ship or vessel the particulars of that bill of sale or other in- 
strument under which the person or persons claims or claim property 
who shall produce the certificate of registry for that purpose within 
thirty days next after the entry of his said bill of sale or other instru- 
ment in the book of registry as aforesaid, or within thirty days next 
after the return of the said ship or vessel to the port to which she 
belongs, in case of her absence at the time of such entry as aforesaid ; 
and in case no person or persons shall produce the certificate of re- 
gistry within either of the said spaces of thirty days, then it shall be 
lawful for the collector and controller, and they are hereby required, 
to indorse upon the certificate of registry the particulars of the bill of 
sale or other instrument to such person or persons as shall first produce 
the certificate of registry for that purpose, it being the true intent Nature of the 
and meaning of this act that the several purchasers and mortgagees priority intend- 
of such ship or vessel, share or shares thereof, when more than one ed in th,s act * 
appear to claim the same property, or to claim security on the same 
property, in the same rank and degree, shall have priority one over 
the other, not according to the respective times when the particular^ of 
the bill of sale or other instrument by which such property was trans- 
ferred to them were entered in the bpok of registry as aforesaid, but 
according to the time when the indorsement is made upon the certi- 
ficate of registry as aforesaid : provided always, that if the certificate . . 

of registry shall be lost or mislaid, or shall bp detained by any ‘certificate 

person whatever, so that the indorsement cannot*ii*due time be made be m i # i a id. 
thereon, and proof thereof shall b^ made by the purchaser or mort- 
gagee, or his known agent, to the satisfaction of the commissioners 
of his Majesty’s customs, it shall be lawful for the said commission- 
ers to grant such further time as to them shall appear necessary for 
the recovery of the certificate of registry, or for the registry de novo 
of the said ship or vessel under the provisions of this act, and there- 
upon the collector and controller shall make a memorandum in the 
book of registers of the further time so granted, and during such time 
no other bill of sale shall be entered for the transfer of the same ship 
or vessel, or the same share or shares thereof, or for giving the same 
security thereon. 

XXXVII. And be it further enacted, that if the certificate of Bills of sale 
registry of such ship or vessel shall be produced to the collector and may ^ pro- 
controller of any port where she may then be, after any such bill of other ^ 

sale shall have been recorded at the port to which she belongs, t j, an 

together with such bill of sale, containing a notification of such those to which 
record, signed by the collector and controller of such port as before vessels belong, 
directed, it shall be lawful for the collector and controller of such ^ors^on* 
other port to indorse on such certificate of registry (being required certificate of 
so to do) the transfer mentioned in such bill of sale, and such col- registry, 
lector and controller shall give notice thereof to the collector and 
controller of the port to which such ship or vessel belongs, who shall 
record the same in like manner as if they had made such indorse- 
ment themselves, but inserting the name of the port at which such 
indorsement was mage : provided always, that the collector and con- p rcv iouS notice 
troller of such other port shall finf give notice to the collector and to be given to 
controller of the port to which such ship or vessel belongs of such officers at the 
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requisition made to them to indorse the certificate of registry, and 
the collector and controller of the port to which such ship or vessel 
belongs shall thereupon send information to the collector and con- 
troller of such other port, whether any and what other bill or bills of 
sale have been recorded in the book of the registry of such ship or 
vessel ; and the collector and controller of such other port having 
such information shall proceed in manner directed by this act in all 
respects to the indorsing of the certificate of registry as they would 
do if such port were the port to which such vessel belonged. 

XXXVIII. And be it further enacted, that if it shall become 
necessary to register any ship or vessel de novo , and any share or 
shares of such ship or vessel shall have been sold since she was last 
registered, and the transfer of such share or shares shall not have 
been recorded and indorsed in manner herein-before directed, the bill 
of sale thereof shall be produced to the collector and controller of his 
Majesty’s customs, who are to make registry of such ship or vessel, 
otherwise such sale shall not be noticed in such registry de novo , ex- 
cept as herein-after excepted : provided always, that upon the future 
production of such bill of sale, and of the existing certificate of re- 
gistry, such transfer shall and may be recorded and indorsed as well 
after such registry de novo as before. 

XXXIX. And be it further enacted, that if upon any change of 
property in any ship or vessel the owner or owners shall desire to 
have the same registered de novo , although not required by this act, 
and the owner or proper number of owners shall attend at the cus- 
tom house at the port to which such ship or vessel belongs for that 
purpose, it shall be lawful for the collector and controller of his 
Majesty’s customs at such port to make registry de novo of such ship 
or vessel at the same port, and to grant a certificate thereof, the 
several requisites herein-before in this act mentioned and directed 
being first duly observed and complied with. 

XL. And whereas great inconvenience hath arisen from the re- 
gistering officers being served with subpoenas requiring them to bring 
with them and produce, on trials in courts of law relative to the 
ownery of vessels, or otherwise, the oaths or declarations required to 
be taken by the owners thereof prior to the registering thereof, and 
the books of registry, or copies or extracts therefrom : and whereas 
it would tend much to the dispatch of business if the attendance of 
such registering officers with the same upon such trials were dis- 
pensed with ; be it therefore enacted, that the collector and controller 
of his Majesty’s customs at any port or place, and the person or 
persons acting for them respectively, shall, upon every reasonable 
request by any person or persons whomsoever, produce and exhibit 
for his, her, or their inspection and examination any oath or declara- 
tion sworn or made by any such owner or owners, proprietor or pro- 
prietors, and also any register or entry in any book or books of 
registry required by this act to be made or kept relative to any ship 
or vessel, and shall, upon every reasonable request by any person or 
persons whomsoever, permit him, her, or them to take a copy or 
copies or an extract or extracts thereof respectively ; and that the 
copy and copies of any such oath or declaration, register or entry, 
shall, upon being proved to be a frue copy or copies thereof respec- 
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tively, be allowed and received as evidence upon every trial at law, 
without the production of the original or originals, and without the 
testimony or attendance of any collector or controller, or other per- 
son or persons acting for them respectively, in all cases, as fully and 
to all intents and purposes as such original or originals, if produced 
by any collector or collectors, controller or controllers, or other 
person or persons acting for them, could or might legally be admitted 
or received in evidence. 

XLI. And be it further enacted, that if the ship or vessel, or the Vessels or 
share or shares of any owner thereof, who may be out of the king- shares sold in 
dom, shall be sold in his absence by his known agent or correspon- tlw ab8en S® | [ t 
dent, under his directions either expressed or implied, and acting for powers. 
his interest in that behalf, and such agent or correspondent who shall 
have executed a bill of sale to the purchaser of the whole of such 
ship or vessel, or of any share or shares thereof, shall not have re- Commissioners 
ceived a legal power to execute the same, it shall be lawful for the may permit 
commissioners of his Majesty’s customs, upon application made to record of such 
them, and proof to their satisfaction of the fair dealings of the par- ^de^ovo^as 
ties, to permit such transfer to be registered, if registry de novo^ be t be case may 
necessary, or to be recorded and indorsed, as the case may be, in require ; 
manner directed by this act, as if such legal power had been pro- 
duced ; and also if it shall happen that* any bill of sale cannot be and in other 
produced, or if, by reason of distance of time, or the absence or death £^ 0 ? sale* 
of parties concerned, it cannot be proved that fcbill of sale for any canno t be pro- 
share or shares in any ship or vessel had been tfxdtuted, and registry duccd ; 
de novo of such ship or vessel sh^ll have become necessary, it shall 
be lawful for the commissioners of his Majesty’s customs, upon proof 
to their satisfaction of the fair dealings of the parties, to permit such 
ship or vessel to be registered de novo in like manner as if a bill of 
sale for the transfer of such share or shares had been produced: Security being 
provided always, that in any of the cases herein mentioned good and 
sufficient security shall be given to produce a legal power or bill of powers or 
sale within a reasonable time, or to abide the future claims of the abide future 
absent owner, his heirs and successors, as the case may be ; and at claims, 
the future request of the party whose property has been so trans- 
ferred, without the production of a bill of sale from him or from his 
lawful attorney, such bond shall be available for the protection of his 
interest, in addition to any powers or rights which he may have in 
law or equity against the ship or vessel, or against the parties con- 
cerned, until he shall have received full indemnity for any loss or 
injury sustained by him. 

XL1I. And be it further enacted, that when any transfer of any Transfer by 
ship or vessel, or of any share or shares thereof, shall be made only way of mort- 
as a security for the payment of a debt or debts, either by way of g a S e - 
mortgage, or of assignment to a trustee or trustees for the purpose of 
selling the same for the payment of any debt or debts, then and 
in every such case the collector aud controller of the port where 
the ship or vessel is registered shall, in the entry in the book of 
registry, and also in the indorsement on the certificate of registry, in 
manner herein-befqre directed, state and express that such transfer 
was made only as a security fo$ the payment of a debt or debts, or 
by way of mortgage, or to that effect ; and the person or persons to Mortgagee not 
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whom such transfer shall be made, or any other person or persons 
claiming under him or them as a mortgagee or mortgagees, or a 
trustee or trustees only, shall not by reason thereof be deemed to be 
the owner or owners of such ship or vessel, share or shares thereof, 
nor shall the person or persons making such transfer be deemed by 
reason thereof to have ceased to be an owner or owners of such ship 
or vessel, any more, than if no such transfer, had been made, except 
so far as may be necessary for the purpose of rendering the ship or 
vessel, share or shares so transferred, available by sale or otherwise 
for the payment of the debt or debts for securing the payment of 
which such transfer shall have been made. 

XLIII. And be it further enacted, that when any transfer of any 
ship or vessel, or of any share or shares thereof, shall have been 
made as a security for the payment of any debt or debts, either by 
way of mortgage or of assignment as aforesaid, and such transfer 
shall have been duly registered according to the provisions of this 
act, the right or interest of the mortgagee or other assignee as afore- 
said shall not be in any manner affected by any act or acts of bank- 
ruptcy committed by such mortgagor or assignor, mortgagors or 
assignors, after the time when such mortgage or assignment shall 
have been so registered as aforesaid, notwithstanding such mortgagor 
or assignor, mortgagors or assignors, at the time he or they shall so 
become bankrupt as aforesaid, shall have in his or their possession, 
order, and disposition, and shall be the reputed owner or owners of 
the said ship or vessel, or the share or shares thereof, so by him or 
them mortgaged or assigned as aforesaid, but that such mortgage or 
assignment shall take place of and be preferred to any right, claim, 
or interest which may belong to the assignee or assignees of such 
bankrupt or bankrupts in such ship or vessel, share or shares thereof, 
any law or statute to the contrary thereof notwithstanding. 

XLIV. And be it further enacted, that it shall and may be lawful 
for any governor, lieutenant-governor, or commander- in-chief of any 
of his Majesty's colonies, plantations, islands, or territories, and they 
are hereby respectively authorized and required, if any suit, informa- 
tion, libel, or other prosecution or proceeding of any nature or kind 
whatever shall have been commenced or shall hereafter be com- 
menced in any court whatever in any of the said colonies, plantations, 
islands, or territories respectively, touching the force and effect of 
any register granted to any ship or vessel, upon a representation made 
to any such governor, lieutenant-governor, or commander-in-chief, to 
cause all proceedings thereon to b* stayed, if he shall see just cause 
so to do, until his Majesty's pleasure shall be known and certified to 
him by his Majesty, by and with the advice of his Majesty's privy 
council ; and such governor, lieutenant-governor, or commander-in- 
chief is hereby required to transmit to one of his Majesty’s principal 
secretares of state, to be laid before his Majesty in council, an 
authenticated copy of the proceedings in every such case, together 
with his reasons for causing the same to be stayed, and such docu- 
ments (properly verified) as he may judge necessary for the informa- 
tion of his Majesty . 

XLV. And be it further enacted, that if any person or peisons 
shall falsely make declaration to any of the matters herein-before 
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required to be verified by declaration, or if any person or persons 
shall counterfeit, erase, alter, or falsify any certificate or other instru- 
ment in writing required or directed to be obtained, granted, or pro- 
duced by this act, or shall knowingly or wilfully make use of any 
certificate or other instrument so counterfeited, erased, altered, or 
falsified, or shall wilfully grant such certificate or other instrument 
in writing, knowing it to be false, such person or persons shall for 
every such offence forfeit the sum of five hundred pounds. 

XLVI. And be it further enacted, that all the penalties and 
forfeitures inflicted and incurred by this act shall and may be sued 
for, prosecuted, recovered, and disposed of in such manner, and by 
such ways, means, and methods, as any penalties or forfeitures 
inflicted or which may be incurred for any offences committed against 
any law relating to the customs may now legally be sued for, pro- 
secuted, recovered, and disposed of : and that the officer or officers 
concerned in seizures or prosecutions under this act shall be entitled 
to and receive the same share of the produce arising from such 
seizures as in the case of seizures for unlawful importation, and to 
such share of the produce arising from any pecuniary fine or penalty 
for any offence against this act as Any officer or officers is or are now 
by any law or regulation entitled to .upon prosecutions for pecuniary 
penalties. • 

XLVII. And be it further enacted, that this act may be altered, 
varied, or repealed by any act or acts to be paswd in this session of 
parliament. 


— ♦ — 

No. XIV. 

3 & 4 Win. 4, c. 54. 

An Act for the Encouragement of British Shipping and Navigation . 

I. Whereas an act was passed in the sixth year of the reign of his 
late Majesty king George the Fourth, intituled “ An Act for the 
Encouragement of British Shipping and Navigation,” whereby the 
laws for the encouragement of British shipping and navigation were 
consolidated and amended: and whereas since the passing of the 
said act divers acts for the further amendment of the law 'have been 
found necessary, and it will b6 M of advantage to the trade and com- 
merce of the country that the said acts should be consolidated into 
one act ; be it therefore enacted by the King's most excellent Majesty, 
by and with the advice and consent of the lords spiritual and temporal, 
and commons, in this present Parliament, assembled, and by the au- 
thority of the same, that this act shall commence upon the first day 
of September, one thousand eight hundred and thirty-three, except 
where any other commencement is herein particularly directed. 

II. And be it further enacted, that the several sorts of goods 
hereinafter enumerated, being the produce of Europe, that is to say, 
masts, timber, boards, tar, tallow, hemp, flax, currants, raisins, figs, 
prunes, olive oil, corn or grain, wine, brandy, tobacco, wool, shumac, 
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madders, madder-roots, barilla, brimstone, bark of oak, cork, 
oranges, lemons, linseed, rape- seed, and clover-seed, shall not be 
imported into the United Kingdom to be used therein, except in 
British ships, or in ships of the country of which the goods are the 
produce, or in ships of the country from which the goods are im- 
ported. 

III. And be it further enacted, that goods, the produce of Asia, 
Africa, or America, shall not be imported from Europe into the 
United Kingdom, to be used therein, except the goods hereinafter 
mentioned, that is to say, 

Goods, the produce of the dominions of the Emperor of Morocco, 
which may be imported from places in Europe within the Straits 
of Gibraltar : 

Goods, the produce of Asia or Africa, which (having been brought 
into places in Europe within the Straits of Gibraltar, from or 
through places in Asia or Africa within those Straits, and not 
by way of the Atlantic Ocean) may be imported from places in 
Europe within the Straits of Gibraltar : 

Goods, the produce of places within the limits of the East India 
Company's charter, which (having been imported from those 
places into Gibraltar or Malta in British ships) may be imported 
from Gibraltar or Malta : 

Goods taken by way of reprisal by British ships : 

Bullion, diamonds, pearls, rubies, emeralds, and other jewels or 
precious stonfis. 0 

IV. And be it further enacted, that goods, the produce of Asia,. 
Africa, or America, shall not be imported into the United Kingdom, 
to be used therein, in foreign ships, unless they be the ships of the 
country in Asia, Africa, or America, of which the goods are the pro- 
duce, and from which they are imported, except the goods hereinafter 
mentioned, that is to say, 

Goods, the produce of the dominions of the Grand Seignor, in Asia 
or Africa, which may be imported from his dominions in Europe, 
in ships of his dominions : 

Raw silk and mohair yarn, the produce of Asia, which may be im- 
ported from the dominions of the Grand Seignor in the Levant 
seas, in Bhips of his dominions : 

Bullion. 

V. Provided always, and he it further enacted, that all manufac- 
tured goods shall be deemed to be the produce of the country of 
which they are the manufacture. • * 

VI. And be it further enacted, that no goods shall be imported 
into the United Kingdom from the islands of Guernsey, Jersey, 
Alderney, Sark, or Man, except in British ships. 

VII. And be it further enacted, that no goods shall be exported 
from the United Kingdom to any British possession in Asia, Africa, 
or America, nor to the islands of Guernsey, Jersey, Alderney, Sark, 
or Man, except in British ships. 

VIII. And be it further enacted, that no goods shall be carried 
coastwise from one part of the United Kingdom to another, except 
in British ships. 

IX. And be it further enacted, that no goods shall be carried from 
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any of the islands of Guernsey, Jersey, Alderney, Sark, or Man, to Between 
any other of such islands, nor from one part of any of such islands er " 

to another part of the same island, except in British ships. 

X. And be it further enacted, that no goods shall be carried from Between Bri- 
any British possession in Asia, Africa, or America, to any other of tish i possessions 
such possessions, nor from one part of any of such possessions to in Ma » &c - 
another part of the same, except in British ships. 

XI. And be it further enacted, that no goods shall be imported “TgJ 8 
into any British possession in Asia, Africa, or America, in any foreign sess j ons ^ 8 ’ 
ships, unless they be ships of the country of Which the goods are the Asia, &c. 
produce, and from which the goods are imported. 

XII. And be it further enacted, that no ship shall be admitted to No ship Bri- 
be a British ship unless duly registered and navigated as such ; and tl8l V “ n ^ 8 , 
that every British registered ship (so long as the registry of such navigated as” 
ship shall be in force, or the certificate of such registry retained for 8UC h. 

the use of such ship) shall be navigated during the whole of every 
voyage (whether with a cargo or in ballast), in every part of the 
world by a master who is a British subject, and by a crew, whereof 
three-fourths at least are British seamen ; and if such ship be em- 
ployed in a coasting voyage from one part of the United Kingdom to 
another, or in a voyage between the United Kingdom and the islands 
of Guernsey, Jersey, Alderney, Sark, oif Man, or from one of the 
said islands to another of them, or from one part of either of them to 
another of the same, or be employed in fishing on the coasts of the 
United Kingdom, or of any of the said islands, fhdh the whole of the 
crew shall be British seamen. . 

XIII. Provided always, and be it further enacted, that all British But vessels 
built boats or vessels under fifteen tons burthen, wholly owned and “^burthen 
navigated by British subjects, although not registered as British admitted in” 
ships, shall be admitted to be British vessels, in all navigation in the navigation up- 
rivers and upon the coasts of the United Kingdom, or of the British on rivers, &«., 
possessions abroad, and not proceeding over sea, except within the alt j».°ugh not 
limits of the respective colonial governments within which the manag- regls cre ’ 
ing owners of such vessels respectively reside ; and that all British Vessels under 
built boats or vessels wholly owned and navigated by British sub- toirty tons for 
jects, not exceeding the burthen of thirty tons, and not having a 

whole or a fixed deck, and being employed solely in fishing on the need not be 
banks and shores of Newfoundland, and of the parts adjacent, or on registered, 
the banks and shores of the provinces of Canada, Nova Scotia, or 
New Brunswick, adjacent to the Gulf of Saint Lawrence, *or on the 
north of Cape Canso, or of the glands within the same, or in trading 
coastwise within the said limits, shall be admitted to be British boats 
or vessels, although not registered, so long as such boats or vessels 
shall be solely so employed. 

XIV. Provided also, and be it further enacted, that all ships built vP® 

in the British settlements at Honduras, and owned and navigated as j n tn *f e • 
British ships, shall be entitled to the privileges of British registered United King- 
ships in all direct trade between the United Kingdom or the British dom and co- 
possessions in America and the said settlements ; provided the master , ” nies . in 
shall produce a certificate under the hand of the superintendent of enc ^ 
those settlements, that satisfactory proof has been made before him 

that such ship (describing the same) was built in the said settlements, 
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and is wholly owned by British subjects ; provided also, that the time 
of the clearance of such ship from the said settlements for every 
voyage shall be indorsed upon such certificate by such superin- 
tendent 

Shiji of any XV. And be it further enacted, that no ship shall be admitted to 
ioboofSe 111 ^ ^ a 8 ^P an y particular country, unless she be of the built of such 
built of, or country, or have been made prize of war to such country ; or have 

prise to such been forfeited to such country under any law of the same, made for 

£°untry ; or the prevention of the slave trade, and condemned as such prize or 
uidovnodud ^°^ ture by a competent court of such country ; or be British built 
navigated by (not having been a prize of war from British subjects to any other 
subjects of tho foreign country) ; nor unless she be navigated by a master who is a 
country. subject of such foreign country, and by a crew of whom three-fourths 
at least are subjects of such country ; nor unless she be wholly owned 
by subjects of such country usually residing therein, or under the 
dominion thereof : provided always, that the country of every ship 
shall be deemed to include all places which are under the same domi- 
nion as the place to which such ship belongs. 


Master and 
seamen not 
British, unloss 
natural-born, 
or naturalized, 
or denizens, or 
subjects by 
conquest or 
cession, or hav- 
ing served in 
H. M. ships of 
war. 


XVI. And bo it further enacted, that no person shall be qualified 
to be a master of a British ship, or to be a British seaman within the 
meaning of this act, except the ^natural -born subjects of his Majesty, 
or persons naturalized by any act of Parliament, or made denizens 
by letters of denization ; or except persons who have become British 
subjects by virtue of conquest, or cession of some newly acquired 
country, and who shall have taken the oath of allegiance to his Ma- 
jesty, or the oath of fidelity required by the treaty or capitulation by 
which such newly acquired country came into his Majesty’s posses- 
sions ; or persons who shall have served on board any of his Ma- 


Nativcs of In- 
dia not to bo 
British sea- 
men. 

One British 
seaman to 
twenty tons 
sufficient to 
constitute a 
proper crew. 


Foreigners 
having served 
two years on 
board H. M. S. 
during war. 


jesty’s ships of war in time of war for the space of three years : pro- 
vided always, that tho natives of places within the limits of the East 
India Company's charter, although under British dominion, shall 
not, upon the ground of being such natives, be deemed to be British 
seamen : provided always, that every ship (except ships required to 
bo wholly navigated by British seamen) which shall be navigated by 
one British seaman, if a British ship, or one seaman of the country of 
such ship, if a foreign ship, for every twenty tons of the burthen of 
such ship, shall be deemed to be duly navigated, although the num- 
ber of other seamen shall exceed one-fourth of the whole crew : pro- 
vided always, that nothing herein contained shall extend to repeal or 
alter the provisions of an act passed in the fourth year of the reign of 
his late Majesty king George the Fourth, for consolidating and amend- 
ing the laws then in force with respect to trade from and to places 
within the limits of the East India Company’s charter. 

XVII. Provided always, and be it further enacted, that it shall be 
lawful for his Majesty, by his royal proclamation during war, to 
declare that foreigners, having served two years on board any of his 
Mqjesty*8 ships of war in time of such war, shall be British seamen 
within the meaning of this act. 


British skip not XVII I. And be it further enacted, that no British registered ship 
to depart Bri- shall be suffered to depart any port in the United Kingdom, or any 
tish port unless British possession in any part of the world (whether with a cargo or 
duly navigated, j n ballast), unless duly navigated : provided always, that any British 
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ships, trading between places in America, may be navigated by 
British negroes ; and that ships trading eastward of the Cape of Good 
Hope within the limits of the East India Company’s charter may be 
navigated by Lascars, or other natives of countries within those 
limits. 

XIX. And be it further enacted, that if any British registered ship excess of 
shall at any time have, as part of the crew in any part of the world, 

any foreign seaman not allowed by law, the master or owners of such each /except 

ship shall for every such foreign seaman forfeit the sum of ten British seamen 

pounds : provided always, that if a due proportion of British seamen cannot be pro- 

cannot be procured in any foreign port, or in anyplace within the 

limits of the East India Company’s charter, for the navigation of any India; or pro- 

British ship ; or if such proportion be destroyed during the voyage portion dc- 

by any unavoidable circumstance, and the master of such ship shall stroyed una- 

produce a certificate of such facts under the hand of any British certificate 

consul, or of two known British merchants, if there be no consul at duced or proof 

the place where such facts can be ascertained, or from the British made. 

governor of any place within the limits of the East India Company’s 

charter ; or, in the want of such certificate, shall make proof of .the 

truth of such facts to the satisfaction of the collector and controller of 

the customs of any British port, or of any person authorized in any 

other part of the world to inquire into the navigation of such ship, 

the same shall be deemed to be duly navigated. 

XX. And be it further enacted, that if his Majesty shall, at any Proportion of 
time by his royal proclamation, declare that the*psoportion of British seamen may 
seamen necessary to the due navigation of British ships shall be less 1x5 alterc ^hy 
than the proportion required by this act, every British ship navigated proC ama on * 
with the proportion of British seamen required by such proclamation 

shall be deemed to be duly navigated, so long as such proclamation 
shall remain in force 

XXI. Provided always, and be it further enacted, that goods of Goods prohi- 
any sort, or the produce of any place, not otherwise prohibited than on )y b y 
by the law of navigation hereinbefore contained, may be imported jJ^maybc 
into the United Kingdom from any place in a British ship, and from imported for 
any place not being a British possession in a foreign ship of any exportation, 
country, and however navigated, to be warehoused for exportation 

only, under the provisions of any law in force for the time being, 
made for the warehousing of goods without payment of duty upon 
the first entry thereof. 

XXII. And be it further enacted, that if any goods berimported, Forfeitures, 
exported, or carried coastwise, .contrary to the law of navigation, all how incurred, 
such goods shall be forfeited, and the master of such ship shall forfeit 

the sum of one htfhdred pounds. 

XXIII. And be it further enacted, that all penalties and for- Recovery of 
feitures incurred under this act shall be sued for, prosecuted reco- forfeiture*, 
vered, and disposed of, or shall be mitigated or restored, in like 
manner as any penalty or forfeiture can be sued for, prosecuted, reco- 
vered, and disposed of, or may be mitigated or restored, under an act 
passed in the present session of Parliament for the prevention of 
smuggling. 9 • 

XXIV. And be it further enacted, that this act may be altered, Act may be 
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varied, or repealed by any act or acts to be passed in this present 
session of Parliament. 


No. XV. 

5 & 6 Wm. 4, c. 56. 

An Act to Regulate the Admeasurement of the Tonnage and Burthen 
of the Merchant Shipping of the United Kingdom. 

Whereas by an act passed in the third and fourth years of the reign 
of his present Majesty, for the registering of British vessels, certain 
rules are established for ascertaining the toimage of ships as well on 
shore as afloat, and of vessels propelled by steam ; and the account 
of such tonnage, whenever the same shall have been ascertained 
according to the rules therein prescribed (except in the case of ships 
admeasured afloat), it is thereby enacted shall be deemed the ton - 
nage such ships, and shall be repeated in every subsequent regis- 
try of such ships, unless any alteration shall have been made in their 
form and burthen, or unless it be discovered that the tonnage had 
been erroneously computed : And whereas it is considered that the 
capacity of a ship is the fairest standard by which to regulate its 
tonnage, that internal measurements will afford the most accurate 
and convenient method of ascertaining that capacity, and that the 
adoption of such a mode of admeasurement will tend to the interests 
of the ship-builder and the owner, as well as to the proper collection 
of the dues, which by law, are payable on tonnage ; and it is ex- 
pedient to alter and amend the law in this respect : Be it therefore 
enacted by the King’s most excellent Majesty, by and with the 
advice and consent of the lords spiritual and temporal, and com- 
mons, in this present Parliament assembled, and by the authority 
of the same, That from and after the commencement of this act, so 
much of the said recited act as establishes rules for ascertaining the 
tonnage of ships, shall be and the same is hereby repealed so far as 
respects the merchant shipping of the United Kingdom, to be there- 
after registered. 

IT. And be it further enacted, That from and after the commence- 
ment of this act, the tonnage of every ship or vessel required by law 
to be registered shall, previous to her being registered, be measured 
and ascertained while her hold is clear, and according to the following 
rule ; (that is to say,) divide the length of the upper deck between 
the afterpart of the stem and the forepart of the sternpost into six 
equal parts. Depths : at the foremast, the middle, and the after- 
most of those points of division, measure in feet and decimal parts 
of a foot, the depths from \he under side of the upper deck to the 
ceiling at the limber strake. In the case of a break in the upper 
deck, the depths are to be measured from a line stretched in a con- 
tinuation of the deck. Breadths : divide each of those three depths 
into five equal parts, and measure the inside breadths at the following 
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points ; videlicet , at one- fifth and at four-fifths from the upper deck 
of the foremast and aftermost depths, and at two-fifths and four- 
fifths from the upper deck of the midship depth. Length : at half 
the midship depth measure the length of the vessel from the afterpart 
of the stem to the forepart of the stern-post ; then to twice the 
midship depth add the foremast and the aftermost depths for the sum 
of the depths ; add together the upper and lower breadths at the 
foremost division, three times the upper breadth, and the lower 
breadth at the midship division, and the upper and twice the lower 
breadth at the after division, for the sum of the breadths ; then mul- 
tiply the sum of the depths by the sum of the breadths, and this 
product by the length, and divide the final product by three thou- 
sand five hundred, which will give the number of tons for register. 

If the vessel have a poop or half deck, or a break in the upper deck, 
measure the inside mean length, breadth, and height of such part 
thereof as may be included within the bulk-head ; multiply these 
three measurements together, and dividing the product by 92'4, the 
quotient will be the number of tons to be added to the result as 
above found. In order to ascertain the tonnage of open vessels, 
the depths arc to be measured from the upper edge of the <upper 
strake. 

III. And be it further enacted, That the tonnage or burthen of Tonnage when 
every ship belonging to the United Kingdom, ascertained in the ^^"^on 0 
manner herein -before directed, shall, in respect of any such ship re gi 8tor , 
which shall be registered after the commencement*)! this act, (except 

as hercin-after excepted), be inserted in the certificate of the registry 
thereof, and be token and deemed to be the tonnage or burthen 
thereof, for all the purposes of the said recited act. 

IV. Provided always, and be it further enacted, That in each of the Mode of a*ccr- 

scveral rules herein-beforc prescribed, when applied for the purpose timing ton- 
of ascertaining the tonnage of any ship or vessel propelled by steam, #teaTO 

the tonnage due to the cubical contents of the engine room shall be 

deducted from the total tonnage of the vessel as determined by either 
of the rules aforesaid, and the remainder shall be deemed the true 
register tonnage of the said ship or vessel. The tonnage due to the 
cubical contents of the engine room shall be determined in the follow- 
ing manner : that is to say, measure the inside length of the engine 
room in feet and decimal parts of a foot, from the foremast to the 
aftermost bulk-head, then multiply the said length by the depth of 
the ship or vessel, at the midship division as aforesaid, and the 
product by the inside breadth at the same division at two-fifths of 
the depth from the deck taken as aforesaid, and divide the last 
product by 92*4, And the quotient shall be deemed the tonnage due 
to the cubical contents of the engine room. 

V. Provided always, and be it further enacted, That the tonnage length and 
due to the cubical contents of the engine room, and also the length ^ ic ^ con '. 
of the engine room shall be set forth in the certificate of registry as tolb? wt 
part of the description of the ship or vessel, and that any alteration forth in de- 

of such tonnage due to the cubical contents of the engine room, or scription of 
of such length of the engine room, after registry, shall be deemed stewn 
to be an alteration requiring registry de novo within the meaning of 
the said act for the registering of snips or vessels. 
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VI. And be it further enacted, that for the purpose of ascertaining 
the tonnage of all such ships, whether belonging to the United 
Kingdom or otherwise, as there shall be occasion to measure while 
their cargoes are on board, the following rule shall be observed, and 
is hereby established ; (that is to say,) measure, first, the length on 
the upper deck between the after part of the stem and the forepart 
of the stern-post ; secondly, the inside breadth on the underside of 
the upper deck at the middle point of the length ; and, thirdly, the 
depth from the underside of the upper deck down the pumpwell to 
the skin ; multiply these three dimensions together, and divide the 
product by one hundred and thirty, and the quotient will be the 
amount of the register tonnage of such ships. 

VII. And be it further enacted, That the true amount of the 
register tonnage of every merchant ship or vessel belonging to the 
United Kingdom, to be ascertained according to the rule by this 
act established in respect of such ships, shall be deeply carved or cut 
in figures of at least three inches in length on the main beam of every 
such ship or vessel prior to her being registered. 

VIII. Provided always, and be it further enacted, That nothing 
herein- contained shall extend to alter the present measure of tonnage 
of any ship or vessel which shall have been registered prior to the 
commencement of this act, 'unless in cases where the owners of any 
such ships shall require to have their tonnage established according 
to the rule herein-b^fore provided, or unless there shall be occasion 
to have any such ship admeasured again on account of any alteration 
which shall have been made in the form or burthen of the same, in 
which cases only such ships shall be re-admeasured according to the 
said rule, and their tonnage registered accordingly. 

IX. And be it further enacted, That this act shall commence 
and take effect upon and from the first day of January one thousand 
eight hundred and thirty-six. 

X. And be it further enacted, That this act may be altered, amended, 
or repealed by any act or acts to be passed in the present session of 
Parliament. 


No. XVI. 

4 & 5 Wm, 4, c. 52. 

An Act to amend an Act of the twentieth Year of his Majesty King 
George the Second, for the Relief and Support' of Sick , Maimed , 
and Disabled Seamen , and the Widows and Children of such as 
shall be Killed , Slain , or Drowned in the Merchant Service ; and 
for other Purposes . 

I. Whereas by an act passed in the twentieth year of his Ma- 
jesty king George the Second, intituled “ An Act for the Relief and 
Support of Maimed and Disabled Seamen, apd the Widows and 
Children of such as shall be Killed, Slain, or Drowned in the Mer- 
chants Service," a body corporate and politic was created by the 
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name of “ The President and Governors for the Relief and Support 
of Sick, Maimed, and Disabled Seamen, and of the Widows and 
Children of such as shall be Killed, Slain, or Drowned in the Mer- 
chants Service," and divers powers and privileges were thereby 
granted to the said corporation, and regulations made for the ma- 
nagement thereof ; and various provisions were by the said act made 
for the relief and support of maimed and disabled seamen, and the 
widows and children of such os shall be killed, slain, or drowned as 
aforesaid : and whereas another act was passed in the thirty- seventh 
year of the reign of his Majesty king George the Third, intituled 37 Geo. 3, c. 
“ An Act for preventing the Desertion of Seamen from British Mer- 73. 
chant Ships trading to his Majesty’s Colonies and Plantations 
Abroad and whereas it is expedient to repeal some, and to extend 
and comprise in one act of Parliament others of the provisions of the 
said two recited acts : be it therefore enacted by the king's most ex- 
cellent Majesty, by and with the advice and consent of the lords spi- Repeal of ecr- 
ritual and temporal, and commons, in this present Parliament assem- toir ? P"* 1 * of 
bled, and by the authority of the same, that from and after the rec,tedact8 ' 
thirty-first day of December, one thousand eight hundred and thirty- 
four, from which day (except as hereinafter is expressly provided) 
this act shall commence and take effect, the whole of the said recited 
act of the twentieth year of the reign of •his said late Majesty king 
George the Second, except so far as the same relates to the incorpo- 
ration and perpetual succession of the said body corporate and poli- 
tic, or to the powers and authorities thereby vested* in the said presi- 
dent and governors for receiving, possessing, and applying such sums 
of money as should be contributed,* devised, or bequeathed to it, and 
for purchasing and holding lands and erecting an hospital, or to the 
rules and method thereby provided for supplying the places of the 
president and assistants, or committees and governors, or members 
thereof, so often as vacancies shall occur, and making and altering 
the bye-laws, constitutions, and ordinances of the said corporation ; 
and so much of the said recited act of the thirty-seventh year of the 
reign of his said late Majesty king George the Third, as relates to 
the payment and appropriation to, and for the uses and purposes 
therein mentioned, of the wages of deceased seamen and other persons 
engaged in British merchant ships trading to the West Indies, and to 
the penalties and forfeitures thereby imposed, so far as the same are 
payable or recoverable on account of any infraction of the provisions 
of the said act respecting the payment and appropriation* of such 
wages as aforesaid ; be and the same are hereby declared to be re- 
pealed: provided always, that dll offences which shall have been Proviso as to 
committed, and all penalties and forfeitures which shall have been in- offences com- 
curred, and all payments and duties to which any party shall have "J*? 1 ** or 
become liable, previous to the commencement of this act, against the a t,c " ,nrurred * 
provisions of the said acts, shall and may be punishable and recover- 
able under the said acts as if the same had not been repealed, 
although such payments and duties shall not in consequence of such 
liability have become actually receivable by the said president and 
governors until after the said thirty-first day of December. 

II. And be it further enacted, th^jt the said president and governors President and 
and their successors shall and may and they are hereby authorized governor* em- 
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and empowered to provide, in such their hospital as aforesaid, for 
the reception of such seamen as shall be rendered incapable of pre- 
sent or future service by sickness, wounds, or other accidental mis- 
fortunes, and those who shall become decrepit or worn out by age, or 
shall provide for such seamen by allowing them certain pensions, or 
otherwise as to the said president and governors and their successors 
shall seem meet and most for the advantage of the said charity ; and 
also to relieve the widows and children of such seamen as shall be 
killed, slain, or drowned in the said service ; and also to relieve the 
widows and children of such seamen as shall die after having contri- 
buted during a term of twenty-one years to the funds of this corpora- 
tion, provided such children are not of the age of fourteen years, or 
if of that age or upwards, not capable of getting a livelihood by rea- 
son of lameness, blindness, or other infirmities, and are proper 
objects of charity ; and also to relieve the widows and children (such 
children being proper objects of charity as aforesaid) of such seamen 
as at the time of their death shall have been receiving or have been 
entitled to receive pensions, under and by virtue of this act, from 
the fund hereby to be created, as decrepit or worn out seamen : pro- 
vided that no widow shall be entitled to any benefit under this act 
who shall not have been the wife of such seaman or pensioner before 
he became entitled to relief under the provisions of this act : pro- 
vided nevertheless, that no seaman in the said service shall be enti- 
tled to any of the provisions or benefits of this act, on account of any 
hurt or damage fee* may have received on board any ship or vessel, 
unless he shall produce, or cause to be produced, a certificate to the 
said president, assistants, and committees, of the hurt or damage he 
hath received, from the master, mate, boatswain, and surgeon, or so 
many of them as were in the ship or vessel to which such seaman 
belonged at the time of his receiving such hurt or damage, or of the 
master and two of the seamen, if there be no other officer, or in case 
the master shall die, or be killed or drowned, then of the person who 
shall take upon him the care of the ship or vessel, and two of the 
seamen on board the same, under their hands and seals, thereby sig- 
nifying how and in what manner such seaman received such hurt or 
damage, whether in fighting, defending, working, loading, or unload- 
ing the said ship or vessel, where and when he entered, and how long 
he had served on board the same ; and the parties so signing and 
sealing such certificate shall and are hereby required to make oath of 
the truth of the contents thereof before some one of his Majesty’s 
justices of the peace, if given in Great Britain or Ireland, or other his 
Majesty’s dominions, or the chief officer of the customs of the port or 
place where there is no justice of the peace, or before the British 
consul or resident in any foreign country where such certificate is 
executed (who are hereby respectively authorized and required to 
administer the same without fee or reward) ; and in case of sickness, 
whereby such seaman shall be rendered incapable of service, a certi- 
ficate signed, sealed, and authenticated in like manner, signifying 
that he was healthy when he entered on board such ship or vessel, 
and that such sickness was contracted on board the same, or on 
shore, in doing his duty in the service of the ship, and not otherwise, 
and expressing the time and place he entered on board such ship or 
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vessel, and how long he had served therein ; and that no widow, 
child, or children of any seaman killed, slain, or drowned in the said 
service, shall be relieved or entitled to any allowance by virtue of this 
act unless she or they, or some person on her or their behalf, shall 
produce a certificate, signed, sealed, and authenticated in like manner, 
signifying how and in what manner such seaman lost his life in the 
service of the said ship or vessel, the time and place he entered on 
board, and how long he had served therein > and that no widow, child, 
or children of any seaman in the said service shall be entitled to any 
relief by virtue of this act unless she or they shall produce, or cause 
to be produced, a certificate under the hands and seals of the minister 
and churchwardens and overseers of the poor of the parish, town- 
ship, or place, or any two of them, or under the hands and seals 
of the minister and overseers of the poor of the parish, township, or 
place, or any two of them, where there are no churchwardens, or 
if in Scotland by the minister and elders, or if in Ireland by a justice 
of the peace for the parish, township, or place where such widow, 
child, or children shall at the time reside, and if such widow, child, 
or children are some of the people called Quakers, then by any two 
reputable persons of that persuasion of the parish, township,” or 
place where such widow, child, or children have a legal settlement, 
or do inhabit and reside, to be attested by two or more credible wit- 
nesses, that such widow was the lawful wife and real widow, and that 
such child or children was or were the lawful child or children of such 
deceased seaman as aforesaid, and that such chjfthor children is and 
are under the age of fourteen years, or if of that age or upwards, not 
capable of getting a livelihood by # reason of lameness, blindness, or 
other infirmities, and is or are proper objects of charity ; and that no Dcrropit aca- 
scaman shall be provided for by a pension or otherwise, as decrepit wen not en- 
or worn out, unless such seaman shall have served in the merchant titled to the 
service for the space of five years, and shall have during that time unlMsthe 
contributed and paid the monthly duty out of his wages, in and by have served * 
the act of the twentieth year of the reign of king George the Second five years, and 
hereinbefore recited, or in and by this act, required to be henceforward contributed 
paid and deducted as the case may happen, for the uses and purposes monthl y* 
iu and by this act provided. 

III. Provided always, and be it further enacted, that if any person Persons forg- 
shall forge, counterfeit, erase, or alter, or shall procure to be forged, & c -» cer - 
counterfeited, erased, or altered, or shall unfairly or unduly obtain, tlhc . at “ to 1)0 
any certificate in order to entitle him or her to any of the.pensions, punw C * 
allowances, or benefits of this ^ct, and shall produce or cause such 
certificate to be produced for Chat purpose, such certificate shall, 

upon discovery thereof, be null and void, and such person so applying 
for relief or provision shall be for ever incapable of receiving any of 
the benefits of this act, and shall be subject and liable to the like 
punishment as an incorrigible rogue is subject and liable to, and shall 
be punished accordingly as such. 

IV. And be it further enacted, that the said president, with any p rc8 ident and 
five or more of the said assistants or committees for the time being, five assistants 
shall make a full court of assistants or committees, and shall meet to make a 
from time to time u$on Wednesdays, weekly, in or near the city of ™ U mec ° are 
London, or at such other time o^ place as they shall think fit to W e^kiy l 


u u 
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appoint ; and such court shall have power, when assembled as afore- 
said, in the name of the said corporation and on their account, to 
apply the monies arising and to be received by virtue of this act, or 
otherwise belonging to and vested in the said corporation, for the 
relief and support of such seamen, their widows and children, as are 
hereinbefore described, and in case there shall be any surplus thereof, 
or any sum or sums of money shall be contributed and given for the 
purpose of this act by any 'well-disposed persons, to lay out the same 
in parliamentary securities, or to dispose of the same in the purchase 
of such lands, tenements, or hereditaments, as are allowed to be pur- 
chased and held by the said corporation by the said recited act of the 
twentieth year of the reign of his said late Majesty George the 
Second, and with and under their common seal, to enter into any 
covenants or contracts for the purposes aforesaid, as they shall think 
fit for the better promoting and carrying into effect the provisions of 
this act ; and to appoint and choose, and at their pleasure to remove, 
displace, and supply any officers, servants, and other person and per- 
sons to be employed for the purposes herein -mentioned and in- 
tended, or other the affairs of the said corporation (other than and 
except such officers and persons as by the said act of the twentieth 
year of the reign of his said late Majesty king George the Second, 
are directed to be chosen and appointed at a general court or assem- 
bly of the said corporation), and to direct and appoint such salaries, 
perquisites, and other rewards for their labour and service therein as 
they shall approve and think proper, and to do, manage, transact, and 
determine all such matters and things as to them, or the greater part 
of them, shall appear necessary and convenient for the effecting and 
carrying on the purposes hereby intended. 

V. And be it further enacted, for effecting the ends and purposes 
aforesaid, that every master of any merchant ship or vessel belonging 
or to belong to any of the subjects of his Majesty, his heirs or suc- 
cessors, and every owner being a British subject navigating or 
working his own ship or vessel, whether the said ship or vessel shall 
be employed on the high sea or coasts of Great Britain or Ireland, or 
in any port, bay, or creek of the same, shall, from and after the 
thirty first day of December one thousand eight hundred and thirty- 
four, pay, and there shall be allowed and paid by every such master 
or owner, two shillings per month of lawful money of Great Britain, 
and proportionably for a lesser time, during the time he or they shall 
be employed in or navigate or work such merchant ship or vessel, for 
the uses and purposes aforesaid : provided always, that such masters 
or owners of such ships or vessels , 4 or their widows and children 
under fourteen years of age, or being objects of charity as aforesaid, 
shall have and be entitled to have a proportionate increase of the 
pension or other allowance, as in and by this act is provided, accord- 
ing to the difference between the amount of the monthly duty hereby 
required to be paid by other seamen, mariners, and pilots, in case 
such master or owner shall have paid the said sum of two shillings 
per month for a period of five years or sixty months before any ap- 
plication to the said president and governors for ^relief under this act 
or the provisions thereof, or any of them ; but in case any such master 
or owner shall be killed or drowned, or become decrepit and maimed 
or disabled, before he or they shall have paid such increased rate of 
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two shillings per month for the full period of five years or sixty 
months as aforesaid, then such masters or owners, or their widows 
and children, shall have and be entitled to have and receive such 
smaller pension or allowance as the said president and governors, or 
the trustees to be appointed as hereinafter mentioned shall think fit. 

VI. And be it further enacted, that every seaman or other person All seamen 
whatsoever who shall serve or be employed by any person or persons or ot h er 
whatsoever in any merchant ship, or othet private ship or vessel, o^board^uch* 
belonging or to belong to any of the subjects of his Majesty, his 8 bj ps or ves . 
heirs or successors, whether the said ship or vessel shall be employed sels to pa? Is. 
on the high sea or coasts of Great Britain or Ireland, or in any port, per month, 
bay, or creek of the same, and every pilot employed on board any 

such ship or vessel, shall, from and after the thirty-first day of De- 
cember one thousand eight hundred and thirty four, pay, and there 
shall be allowed and paid by every such seaman, pilot, or other person 
employed or that shall be employed, one shilling per month of lawful 
money of Great Britain, and proportionably for a lesser time, during 
the time he or they shall be employed in or belong to the said ship 
or vessel, for the uses and purposes aforesaid : provided always, that 
this act shall not extend or be construed to extend to any pcisofo or 
persons who shall be employed in any boat upon any of the coasts of 
Great Britain or Ireland, or the Islands of'Guernsey, Jersey, Alder- 
ney, Sark, and Man, in taking fish, nor to any person or persons 
employed in boats or vessels that trade only frem place to place 
within any river of Great Britain or Ireland. 

VII. And be it further enacted, Jhat the master, owner, or com- Masters of 
mander of every such merchant or private ship or vessel is hereby ships to keep 
empowered and required to deduct and detain out of the wages, in their han ™» 
shares, or other profits payable or accruing to such seaman or other ou t of seamon'i 
person employed on board such ship or vessel (other than such payt an d pay 
persons as are hereby excepted), the said monthly duty, and shall ov«r the same 
pay the same, together with the amount of the duty due and owing to thc receiver 
from himself, to such officer or officers as shall on that behalf be of the dis- 
appointed by the said president and governors, or the trustees to 

be appointed at any of the out ports in manner hereinafter provided, 
and their successors, for the collecting, recovering, and receiving 
the said duty of one shilling per month, if such seaman or other 
person shall have or be entitled to any such wages, shares, or profits. 

VIII. And be it further enacted, that it shall and may be lawful R cce j verg t0 
for the said president and governors, and their successors^ at a full be appointed 
court of assistants or committees, to appoint such person or persons for the port of 
as they shall think fit to be receiver or receivers of the said duties of L° ndon and 
two shillings and one shilling per month at the port of London, and ^bo°are uTcol 
also depute and appoint the collectors or other officers of the customs i ect an j pay 
of his Majesty, his heirs and successors, in the several out-ports over the duties 
of Great Britain and Ireland, with the concurrence of the commis- fording to 
sioners of the said customs, or such other persons as they shall think ln8tructlon# * 
fit, to collect and receive the same (except in such out-ports and 

where separate trustees shall have been appointed by virtue of this 
Act) ; which said receivers, as also the collectors and officers 
of the customs, are hereby empowered and required to collect, receive, 
and pay over the said duties according to such instructions and di- 

v v 2 
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rections as shall bo from time to time sent to them in writing by the 
said president and governors and their successors ; and for the care 
and pains therein of the said collectors and other officers of the cus- 
toms to be appointed to collect, recover and receive the said duty, 
it shall and may be lawful for the said president and governors and 
their successors, at such court of assistants or committees as afore- 
said, to make such allowance to them out of the said duties as they 
shall judge reasonable, so "that the same do not exceed the sum of 
five pounds per centum on the gross amount thereof. 

IX. And be it further enacted, that every master, commander, or 

owner of any merchant ship or other private ship or vessel navigating 
the same, or such other person as shall have the care thereof, shall 
keep a book by way of muster roll or account of the ship’s company, 
signed by himself, in which shall be entered his own Christian and 
surname, and the Christian and surnames of all the officers, seamen, 
and other persons employed in such ship or vessel, and over against 
each name the age, place of birth, and quality of such seaman or 
other person, and the time and place when lie entered into the ser- 
vice of such ship or vessel ; and such master, commander, or owner, 
or otker person having the care of such ship or vessel shall continue 
to keep such book by way of muster roll during the whole course of 
the voyage, and shall from* time to time enter therein when and where 
any such master, officer, seaman, or other person shall be discharged 
from or shall leave p r desert such ship or vessel, and when and where 
any other officers and men shall be shipped on board, describing them 
in like manner as the persons wlm first entered on board, are directed 
to be described, und when and where any of them received any hurt or 
damage, or were killed, slain, or drowned or otherwise happened to 
die, in case there should be any such, together with the statement of 
the amount of wages due to them at the time of death or desertion, 
and of what clothes or other effects such deceased man shall have 
left on board ; which said account shall be in the form, and shall 
contain a true and correct return under their respective heads of the 
several particulars expressed in the schedule marked (A.) and to 
this act annexed ; a duplicate of which account shall, if required, be 
signed bv the said master, commander, or other person having the 
care of the ship or vessel as aforesaid, and shall be delivered to the 
collectors or receivers of the said duties so appointed as aforesaid, at 
whatever port in Great Britain or Ireland any such ship or vessel 
shall report or discharge her cargo ; and every such duplicates for 
vessels not belonging to such port of ‘discharge shall be forwarded by 
such receiver to the said president and governors, to be by them 
transmitted to the trustees of the port to which the vessel shall be- 
long ; and in case any such master, commander, or other person shall 
neglect to keep such muster roll or account, or shall neglect or refuse 
to deliver such duplicate as aforesaid, and in case such receiver or 
collectors shall neglect or refuse to transmit the duplicates which shall 
be delivered to them as aforesaid to the said president and governors, 
every such person so offending shall forfeit and pay for every such re- 
fusal or omission the sum of five pounds of lawful money of Great 
Britain. # 

X. And be it further enacted, that the master for the time being of 
every ship coming within the provisions of this act shall have 
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authority to deduct out of the wages of the seamen thereof the duet penalties 
amount of all forfeitures to be incurred by any such seamen, and from wages of 
every such master is hereby required correctly and truly to enter the deliver ’ a^veri- 
same in a book to be by him kept for that purpose, which shall be fi e d account 
signed by the master and the person next to him in the command of thereof to 
the ship, both of whom shall therein certify that it contains all the ^^[ 9 a ^ pre “ 
forfeitures which have been incurred by the seamen of the ship dur- g 0 y" ril ors, 
ing the voyage, to the truth whereof the master shall make oath when under penalty 
required by the officer of the said president and governors in London, of 20/. 
or of the trustees at any of the out-ports, if any, and if not, to the 
respective receivers or collectors of the said president and governors 
at such out-ports appointed to receive the monies payable in respect 
of the wages of merchant seamen, which oath such officer is hereby 
authorized to administer ; and the said book, or a true copy thereof 
signed and certified ns aforesaid, shall, within one calendur month 
after the ship's return from her voyage, be delivered to the said 
officer by the master, together with extracts from the log book of the 
entries therein of the causes of the several forfeitures which are herein- 
before required to be made ; and every master as aforesaid who sty all 
refuse or neglect to deliver any such account as hereby requiredf shall 
forfeit and pay the sum of twenty popnds. 

XI. And be it further enacted, that it •shall and may be lawful to Collectors may 
and for the said collectors or receivers, for the better discovery of summon mas- 
what shall he due from the several persons serving on board or be- 

longing to any merchant ship or other private^ship or vessel afore- thcinupoli oath 
said, by warrant under his or thej hand or hands to summon every a* to the truth 
such master and commander, or in his absence such owner or owners of the muster 
of such ship or vessel as aforesaid, to be and appear at the office of ro ^ s * 
the said collectors or receivers respectively (so that the persons so 
summoned be not obliged to travel above ten miles for the making 
such appearance), which said collectors or receivers are hereby em- 
powered and directed to examine every such master and commander 
or owner or owners as to the truth of the copy of such book or muster 
roll, and as to the number and times of service of all the several per- 
sons belonging to or employed in such ship or vessel, who are liable 
to or chargeable with the said duty ; and if such masters or com- Masters refus- 
manders, or in their absence such owner or owners, or any of them, ,n £ to a PP c4r 
shall refuse or neglect when so summoned to appear before the said forfSHo/ 
respective persons hereby empowered to examine them in manner as 
aforesaid, or if they shall appear and obstinately refuse to make a 
full and true discovery of the matters aforesaid, then and in every 
such case all and every such offender or offenders for every such re- 
fusal shall forfeit Che sum of ten pounds of lawful money of Great 
Britain. 

XII. And for the more easy and effectual collection of the said Secretaries, 
duties of and from the masters, commanders, and owners of mer- of P“W ic 
chants ships, or other private ships or vessels, that are or shall be ® n 

hired or employed on monthly charter by the several departments s hips employed 
of the navy, victualling, ordnance, customs, post-office, or other in their scr- 
public offices for or yi the service of his Majesty, his heirs or sue- vice - 
cessors ; be it further enacted, J'hat the secretaries or chief clerks 
of the aforesaid offices or departments respectively, shall once in 
every year, upon the first day of January in each year, or within 
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twenty days next following at the farthest, upon application being 
made to them by the said president and governors for that purpose, 
give and deliver to the receiver or receivers of the said duties in the 
port of London, a true and exact list or account of the number and 
names of all and every the ships or vessels that in the year preceding 
every such account shall have been hired or employed by the 
commissioners or other officers of every such office respectively, for 
or in the service of his Msjesty, his heirs, or successors, and of all 
and every the ships and vessels which, at the time of delivering in 
such account, remain in the service of every such office or depart- 
ment respectively, and of all such as between every such account 
shall be discharged from such service, and of the names of the 
masters, commanders, and owners of all and every such ships and 
vessels respectively, and also of the numbers of seamen or other 
persons, that shall from time to time be employed in every such 
ship or vessel ; and that no treasurer, paymaster, or other officer of 
or belonging to any such public office or offices, shall make out or 
pay any bill for the freight of any ship or vessel so hired or employed, 
or to be hired or employed, for or in the service of his Majesty, his 
heirs and successors as aforesaid, or pay any wages to any master, 
commander, or other persons employed, or that shall be employed 
in any such ship or vessel, until every such master, commander, or 
owner respectively shall and do produce and show unto such trea- 
surer, paymaster, pr other officer respectively, an acquittance or 
certificate, signed iby the said receiver or receivers, or his or their 
deputy or deputies for the time being, whereby it shall appear that 
such master, commander, or owner hath duly and fully paid and dis- 
charged the said duties payable by virtue of this act, and that he is 
not more than three months in arrear for the same. 

XIII. And be it further enacted, That all and every the masters, 
commanders, and owners of all merchant ships, and other private 
ships and vessels whatsoever by this act made liable to the payment 
of the said duties of two shillings per month, and one shilling per 
month, shall pay all such monies as shall from time to time be due 
from them and every of them respectively for or on account of the 
said duties to the collectors and receivers appointed in pursuance 
of this act, or of the said act of the twentieth year of the reign of his 
said late Majesty king George the Second, at whatever port in the 
said United Kingdom of Great Britain or Ireland, any such ship or 
vessel shall report or discharge her cargo, and before any such ship 
or vessel shall be cleared inwards bytthe officers of the customs of 
his Majesty, his heirs, or successors, in any such port; and that no 
customer, collector, comptroller, receiver, surveyor, searcher, waiter, 
or other officer of the customs of his Majesty, his heirs, or succes- 
sors, shall at any time hereafter, clear inwards any merchant ship, 
or any private ship or vessel whatsoever by this act made liable to 
the payment of the said duties, or grant any warrant, or give or 
grant out any cockets, transire, returns, or discharges unto or for 
any ship or vessel whatsoever, or shall permit or suffer any such 
ship or vessel to go out of any of the ports before mentioned, until 
the said master, commander, or owper or owners of every such ship 
or vessel respectively, shall and do produce, and show forth unto 
such officer or officers, an acquittance or certificate, signed by the 
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said receiver or receivers, collectors or collector of the said duties, 
whereby it shall appear that such master, commander, or owners have 
duly and fully paid the said duties, and are not more than three 
months in arrear for the same, or that they are exempt from the 
payment of the said duties by virtue of the exceptions herein con- 
tained ; and that every master, commander, or owner of any such 
ship or vessel who shall refuse or neglect to pay the said duty or 
duties, in manner, and within the time hecein-before limited and ap- 
pointed for payment thereof, and also every customer, collector, 
comptroller, receiver, surveyor, searcher, waiter, and other officer of 
the customs who shall make default in any of the premises enjoined 
them respectively by this act, or shall in anywise act contrary to 
the directions herein-before mentioned, shall for every such refusal, 
neglect, default, or act, forfeit the sum of ten pounds of lawful money 
of Great Britain ; and that the amount of such duties as shall be 
received in pursuance of this act, so far as the same shall be derived 
from the duty imposed upon the masters, commanders, or owners, 
and seamen, or in respect of the wages of the masters, commanders, 
or owners and seamen, in such ships or vessels as shall not 
belong to the particular port at which such ships or vessel^ shall 
be reported or discharge their cargoes, shall be and the same is hereby 
required to be remitted by the collectors or receivers of the said 
duty at the port aforesaid to the receiver of the port of London, and 
that the same shall, when so received by him^ be transmitted by 
him to the trustees (if any) of the several port% Ip which every such 
ship or vessel shall respectively belong : provided always, that it Master or 
shall and may be lawful for the nfostcr, commander, or owner of any owner may en- 
merchant ship, or private ship, or vessel which shall belong to any ter into agrw- 
of the out-ports at which trustees shall have been appointed for the ment witlt 
purposes herein-after mentioned under the provisions of this act, or collectorafor 
by virtue of the said act of his late Majesty king George the Second, half-yearly 
to enter into an agreement in writing with the trustees, and receiver payments ; 
or collector for such out-port, with the intent that the whole of the 
duties payable under this act on account of the said ship or vessel, 
and so often as the same shall be employed, may be paid to the said 
receiver or collector of the said out-ports by half-yearly payments ; 
that is to say, within twenty-one days after the thirtieth day of 
June and thirty-first day of December respectively in every year ; 
and that it shall and may be lawful for the masters or owners of any 
ship or vessel employed in the coasting trade, or only going from one 
port to another in any part of# the coasts of Great Britain or Ireland, 
to enter into a similar agreemdht with the receiver or collector, and 
the trustees of any of the ports to which such ship or vessel may 
belong ; and that every such master, commander, or owner, having 
entered into any such agreement as aforesaid, on account of any 
ship or vessel, shall not be required to make any payment on account 
of the said duties at any port at which the said ship or vessel shall 
report or discharge its cargo other than that to which it belongs, 
nor shall such master or owner be exposed to any of the penalties, 
nor the said ship or vessel be in any way delayed or impeded by 
the said officers of his Majesty’s customs, or any other person, in 
consequence of such nonpayment at any other port than as afore- 
said, provided such master or owner produces before the collector 
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or receiver for the port at which such ship or vessel shall report or 
discharge her cargo, a certificate of the agreement herein-before 
mentioned, to be signed by the collector or receiver for the port to 
which such ship or vessel belongs ; and such half-yearly payments 
of the said duties shall be enforced in the same manner aud under 
the same penalties as are herein-before provided for the general 
collection of the duties to he levied under the provisions of this act : 
provided always, that a yearly statement of the sums so received 
and distributed at each such port be made and published in one of 
the county or other newspapers circulating in the district. 

XIV. And to prevent unnecessary delays in clearing ships and 
vessels, be it further enacted, That in case the master, commander, 
or owner of any ship or vessel liable to the payment of the duties 
aforesaid, shall not produce such acquittance or certificate of pay- 
ment, or of an agreement for such half-yearly payment to be made 
at the port to which such ship or vessel belongs, as is herein-before 
mentioned, to the tide surveyor when he shall come on board in 
order to clear such ship or vessel, the tide waiters on board such 
ship or vessel shall be continued until such acquittance or certificate 
is produced, at the expense of sucli master, commander, or owner, 
and not at the expense of the crown. 

XV. And be it further onnete'd, That the penalties and forfeitures 
by this act provided to be paid by any master or owner of any such 
merchant ship or vessel shall be recoverable before any magistrate 
or justice of the pe^ce of the port or place at which any such ship 
or vessel shall be reported, or shall discharge her cargo as aforesaid ; 
and that notice of any application for recovering any such penalty 
or penalties before such magistrate or justice of the peace which 
shall have been served on the owner, master, or commander, broker, 
or agent of any such ship or vessel, shall be deemed sufficient 
notice. 

XVI. And whereas the masters, commanders, and other officers 
and seamen employed in ships or vessels belonging to persons 
residing at some of the out-ports of Great Britain or Ireland, may be 
desirous of having the said several duties of two shillings per 
mensem , and one shilling per mensem to be allowed and paid by them 
out of their wages as aforesaid, placed under the direction and 
management of persons residing in or near to such out-ports respec- 
tively ; be it therefore enacted, That from and after the first day of 
October one thousand eight hundred and thirty-four, and without 
being compelled to wait until this act tfor the other general purposes 
herein mentioned is to commence ana take effect as is aforesaid, it 
shall and may be lawful to and for the owners of and the masters and 
commanders employed on board the ships and vessels belonging to 
persons residing at any of the said out-ports to assemble and meet at 
any proper time and place within the limits of the said out-ports that 
shall be by any five or more of them appointed by giving ten days 
previous notice, to be fixed at the custom house, wharf, quay, or 
any other public place at such respective out-port ; and such owners, 
masters, and commanders, or the greater part of them, being so 
assembled as aforesaid, arc hereby authorized and empowered from 
time to nominate and appoint, by an instrument in writing under 
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their hands and seals, fifteen persons to be trustees for such out-port, 
for receiving, collecting, and applying the said duties of two shillings 
per mensem and one shilling per mensem , to be allowed, collected, 
and received by virtue of this act, at such respective out-port, for 
relief and support of the seamen employed on board the ships or 
vessels belonging to such persons respectively, and their widows 
and children, as shall be entitled thereto by virtue of this act ; which 
said trustees shall continue to act until* the twenty-sixth day of 
December one thousand eight hundred and thirty-five, and until new 
trustees are nominated, appointed, and confirmed ; and that within New trustees 
ten days after the twenty-sixth day of December in each succeeding to be chosen 
year, the owners, masters, and commanders at such respective out- in * 

ports shall have power to meet and choose fifteen persons to be elootion to be ■ 
trustees for the year ensuing, by an instrument in writing under the confirmed by 
hands and seals of the owners, masters, and commanders, or the president, 
majority of them so assembled, having given previous notice in the 
manner hereinbefore directed ; which said respective trustees shall 
continue from time to time until new trustees are nominated, ap- 
pointed, and confirmed os aforesaid ; and the said instrument shall 
lie sent free of expense, to the president and assistants or committees 
of the said corporation, who are hereby authorized and required to 
confirm the same under the common seal of the said coporation, 
without fee or reward, within fifteen days after the receipt thereof ; 
which said trustees when they shall be so confirmed as uforesaid Five trU8tecs 
(and whereof five shall be a quorum) shall be treated with and have t 0 be a quorum, 
the same powers and authorities to make bye-laws, and to revoke with power to 
or alter the same, and to take, receive, and apply any sum or sums ma ^ e byo-law» 
of money which shall be contributed, devised, or bequeathed by ^ ct ^ olnt 
any well disposed persons for the purposes aforesaid, and to appoint re- 
ceivers and other officers, and to collect, recover, receive, pay, and apply 
the said duties of two shillings per month and one shilling per month 
so to be allowed and paid by the seamen or other persons serving 
on board any ship or vessel belonging to such persons respectively 
at such outports as aforesaid, according to such rules, orders, and 
regulations as are or shall be established by virtue and in pursuance 
of this act, or have been established and continued under the pro- 
visions of the said act of the twentieth year of the reign of his said 
Majesty George the Second, so far as the same are not inconsistent 
with or repealed or varied by the provisions of this act ; and the 
said receivers and other officers shall have the same powers and 
authorities as the other receivers and officers to be appointed in pur- 
suance of this act, and shall bd subject and liable to the same pe- 
nalties and forfeitures, any thing herein contained to the contrary 
thereof in anywise notwithstanding: provided always, that if the Instrument of 
said instrument of trust in this act mentioned shall not be sent to trust to be for- 
the president and assistant or committees within sixty days after war( |ed 
every such nomination and appointment of trustees, when any such Sov^ernor 4011 
shall have taken place, the trust thereby created shall be considered within sixty 
void, and the trustees appointed under it .as discharged from the said days after 
trust ; and that the said president and governors and their successors ^fish 
duly appointed shalf have power to appoint a receiver or receivers 
for the port or place from which such instrument of trust shall not 
have been sent as aforesaid, for the purpose of collecting the duties 
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and allowances payable under and by virtue of this act at such port 
or place aforesaid ; and that the said president and governors and 
their successors shall have power to demand and receive from the 
outgoing trustee or trustees of such port or place aforesaid an account 
in writing of the former management of such void trust, and also to 
demand the payment from such trustee or trustees of any balance 
which may at the time of such default be in the hands of such trustee 
or trustees, who are hereby* required to pay and deliver over the same 
to such receiver so to be appointed as aforesaid, together with the 
books of account and other books belonging to such trustee or trustees 
relative to such trust. 

XVII. And be it further enacted, that where, on the default or 
neglect aforesaid, any such receiver or receivers shall be appointed, such 
appointment shall not be revocable within five years after the same 
shall have been so made, except by the said president and govenors 
as they shall see fit. 

XVIII. And whereas trustees have been nominated and appointed 
at many of the out-ports of England for similar purposes to those 
hereby provided underand by virtue of the said act of his Majesty 
King George the Second ; be it further enacted, and it is hereby 
declared, that all such trustees are to be deemed within and subject 
to the provisions of this act in the same manner as if they had been 
nominated, appointed, and confirmed under and by virtue thereof ; 
and all such trustees are hereby empowered to continue to act in 
their respective trustr until the twenty-sixth day of December one 
thousand eight hundred and thirty-five, or until new trustees shall 
have been appointed, nominated, and confirmed by virtue of this act. 

XIX. And whereas by letters patent, bearing date the eighteenth 
day of December, in the sixth year of the reign of king Edward the 
Sixth, certain merchants therein named, and their successors, resid- 
ing in the city and port of Bristol, are incorporated by the name of 
“ The Master, Wardens, and Commonalty of Merchant Venturers of 
the City of Bristol,' " which said society of merchants are willing, for 
the benefit of the seamen employed on board ships and vessels in 
the service of merchants and other traders belonging to the said city 
and port, to undertake the collection and application of the duties 
payable under this act at the said city and port, and to continue to 
exercise the powers and authorities and to discharge the trusts vested 
in them by the said act of the twentieth year of the reign of king 
George the Second, except so far as the same are varied or revoked 
by this act ; be it further enacted, that the master, wardens, assist- 
ants, and treasurer of the said incorporated society for the time being 
shall be trustees, and shall have and be vested with the like powers 
and authorities for collecting, recovering, receiving, and applying the 
said duties of two shillings per month, and one shilling per month to 
be allowed, collected, and received by virtue of this act at the said 
city and port, and for taking, receiving, and applying any sum or 
sums of money which shall be contributed, devised, or bequeathed 
by any well-disposed persons for the relief and support of the sea- 
men employed in the ships and vessels belonging to the merchants 
and traders residing at the said city and port, and their widows and 
children, as shall be entitled thereto by virtue of this act, and to 
appoint and continue receivers and other officers for the purposes 
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aforesaid, as are given by this act to the said president and governors, 
according to such rules, orders, and regulations as are or shall be 
established by virtue of this act, or having been established by virtue 
of the said act of the reign of king George the Second, are not in- 
consistent with, or revoked by, the provisions of this act; and such 
receivers and officers shall have the same powers and authorities as 
the other receivers and officers appointed or continued by virtue of 
this act, and shall be subject and liable* to the same penalties and 
forfeitures ; and the said master, wardens, assistants, and treasurer 
shall also have power to take, receive, and hold any lands, tenements, ^ Qr t ^ e p “ pogc 
and hereditaments in such manner and for the like purposes only as 0 f this act/ 
the said president and governors are by this act, or by the said act 
of the twentieth year of the reign of king George the Second, 
empowered to take, receive, and hold lands, tenements, and heredita- 
ments, anything herein contained to the contrary thereof in anywise 
notwithstanding. 

XX. And whereas the guild or brotherhood of masters and pilots, The guild of 
seamen of the Trinity House of the town and port of Kingston-upon- the Trinity 
Hull, are willing, for the benefit of the seamen employed on bpard J*? use 
ships and vessels in the service of merchants and other traders be- 

longing to the said town and port, to undertake the collection and appointed 

application of the said duties payable under this act at the said town trustees for 

and port, and to continue to exercise the powers and authorities and tho duties, &c., 

discharge the trusts vested in them by the said get of the twentieth received there - 

year of the reign of king George the Second ; be 4t therefore enacted, 

that the guild or brotherhood of ipasters and pilots, seamen of the 

Trinity-house of the town and port of Kingston-upon-Hull for the 

time being shall be trustees, and shall have and be vested with the 

like powers and authorities for collecting, recovering, and applying 

the said duties of two shillings per month and one shilling per month 

to be paid at the said town and port, and for taking, receiving, and 

applying bequests and donations for the purposes aforesaid, and for 

appointing and continuing receivers and other officers, as are given 

and granted by virtue of this act to the president and governors 

aforesaid, according to such rules, orders, and regulations as are or 

shall be established by virtue of this act, or being established under 

and by virtue of the said act of the twentieth year of the reign of 

king George the Second, are not inconsistent with, or revoked by, 

the provisions of this act ; and such receivers and other officers shall 

have the same powers and authorities as the other receivers and 

officers to be appointed or continued under this act, and shall be 

subject to the like penalties and forfeitures, anything herein contained 

to the contrary thereof notwithstanding. 

XXI. And whereas it is expedient that the port of the city of °* 

Glasgow, the port of Greenock, and the ports of Port Glasgow, Gramock, and 
Crawford’s Dyke, Gourock, and their dependencies, all situate and Port Glasgow, 
being on the river or firth of Clyde, in Scotland, shall be deemed to be 
and taken as one united port for the purposes of this act ; be it 

therefore enacted, that the said port of the city of Glasgow, the port and masters of 
of Greenock, and tjie ports of Port Glasgow, Crawford’s Dyke, ships bclong- 
Gourock, and their dependencies^ all situate and being on the river tag thereto to 
or firth of Clyde, shall, for the purposes of this act, be held, deemed, 
and taken as one united port ; and that it shall and may be lawful duties, 
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for the owners, masters, and commanders of ships and vessels be- 
longing to persons residing at any of the said united ports of Glas- 
gow, Greenock, Port Glasgow, Crawford’s Dyke, Gourock, and their 
dependencies, to assemble and meet at Glasgow, upon notice given 
for that purpose in the manner hereinbefore directed, and such owners, 
masters, and commanders, or the greater part of them, being so as- 
sembled, are hereby authorized and empowered from time to time to 
make bye-laws, and elect 'and appoint fifteen persons to be trustees 
for such united port, of whom five shall be resident at each of the 
said ports of Glasgow, Greenock, and Port Glasgow, for the pur- 
poses of this act ; and which said trustees shall be invested with all 
the powers and authorities that are given and granted by virtue of 
this act to the trustees of any other out-port, and shall have and be 
vested with full power and authority for recovering, collecting, re- 
ceiving, and applying all such rates and duties as may be deemed 
adequate for the relief of the sick, worn out, and decayed seamen 
belonging to the said ports and their dependencies, and their widows 
and families, not exceeding in the whole the said duties of two shil- 
lings per month and one shilling per month, to be allowed, collected, 
and received by virtue of this act at the said united ports of Glasgow, 
Greenock, Port Glasgow, Crawford’s Dyke, Gourock, and their 
dependencies, and for taking, receiving, and applying any sum or 
sums of money which may have been or shall be contributed by any 
well-disposed persons, or which may have been or shall be otherwise 
collected for the relief and support of the seamen employed in the 
ships and vessels belonging to the merchants and traders residing at 
the said united ports of Glasgow, Greenock, Port Glasgow, Craw- 
ford’s Dyke, Gourock, and their dependencies, or either of them, and 
their widows and children, as shall be entitled thereto by virtue of 
this act, anything herein contained to the contrary thereof in anywise 
notwithstanding. 

Trustees of XXII. And be it further enacted, that all and every the trustees 
out-ports to for the several out-ports who now are or shall be appointed under 

transmit ac- and by virtue of the act of the twentieth year of the reign of his 

receipts and * sa ^ * ate Majesty king George the Second, or of this act, shall and 

expenditure to they are hereby required to transmit annually, within sixty days 
president and after every thirty-first day of December in every year, to the said 

governors. president and governors, a true and correct account of the receipts 

and expenditure during the year of such their several trusts, con- 
formable to a form or plan to be prescribed and forwarded by the 
said president and governors, under Che penalty of twenty pounds, 
to be recovered and recoverable before a magistrate or justice of the 
peace, as other penalties given by this act ; and that such account 
of the receipts and expenditure of such trustees, together with an 
account of the receipts and expenditure of such president and 
governors, shall be annually laid before the honourable the House of 
Commons. 

Collectors ap- XXIII. And be it further enacted, that nothing herein contained 
pointed by shall be construed to extend to oblige the receivers or collectors of 
trustee^ or cor- £} ]e sa jd duty appointed by the trustees of any of the said respective 
Sdd not to send out-ports to send the duplicates of the muster rolls hereby directed 
duplicate of to be delivered to the receivers and collectors of the said duties, 
mubter rolls to in the manner hereinbefore mentioned, to the said president and 
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assistants or committees, for any vessels belonging to the ports the president 
where such payment shall be made., but such duplicates shall be assistants, 
delivered by such collectors or receivers to the said respective 
trustees, and to be by them filed and preserved for their use and in- 
spection. 

XX JV. Provided always, and be it hereby declared, that no sea- No seaman to 
man, or other person employed on board any merchant ship, steam ac ” e “ 

packets, or other private ship or vessel, shall be entitled to receive un i e99 he pays 
any provision or benefit by virtue of this act, at the port of London the duty, 
or elsewhere, unless he be subject or liable to the said duty hereby 
imposed, and shall pay the same when and where the same shall be 
required of him by virtue of this act. 

XXV. Provided also, and be it hereby declared, that those seamen Those who 

who shall have been longest in the said service, and contributed ^be 

most towards the said duties, shall be first provided for as worn out provided * 
or decrepit. for. * 

XXVI. And whereas it may happen that seamen, or other persons Maimed sea- 
employed on board ships or vessels, may by accident, in loading or men to bo pro- 
unloading the same, or otherwise by doing such duty on shore as v j^°^ v ^ r r Rt 
well as on board such ships or vessels, receive such hurt or damage £ecident e hap- ° 
that it may endanger their lives to t send them to the port to which p 0 ns. 

the ships or vessels respectively b’elong; be it therefore further 
enacted, that in case any seaman or other person employed on board 
any merchant ship or private ship or vessel sha|J, in doing his duty 
on shore, or on board any such ship or vesscbwliile in a port other 
than that to which the said ship oj vessel shall belong, break an arm 
or leg, or be otherwise hurt or maimed, so that it is necessary that 
immediate care should be taken of him, it shall and may be lawful 
for the said president and governors at the port of London, and the 
respective trustees for the out-ports, as the case may be, and they 
are hereby required to provide proper relief for every such seaman or 
other person that shall be so hurt or maimed at their respective ports, 
until he shall be so well recovered from such hurt or damage as to 
be removed and sent with safety to the port to which* the ship or 
vessel in which such seaman was at the time of the accident employed 
shall belong; and the expense of relieving and maintaining such 
seaman until he be so removed as aforesaid, and also the expense of 
removing him, not exceeding twopence per mile, shall be repaid to 
the said president and governors at the port of London, or to the 
trustees, if any, for the respective out-port at which the accident shall 
have happened, by the trustees of the port to which such ship or 
vessel shall belong. 

XXVII. And it further enacted, that in case any seaman or Disabled sea- 
other person shall serve five years or more on board merchant or men having 
other ships or vessels belonging to different ports, and shall have ^^fiveTyearg 
paid the monthly duties for that entire period, and shall have become to be provided 
decrepit and worn out, and adjudged either by the said president and for where they 
assistants or committees, or by the trustees at any of the out-ports, a have contri- 
proper object of relief, such person shall be provided for and relieved bute< * mo8t ' 
at the port where he shall have contributed and paid the greatest 
part of the said duties for the la^t five years of his service, anything 
herein contained to the contrary notwithstanding. 

XXVIII. And whereas it may happen that seamen or other per- Seamen who 
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sons employed in the merchant service within the limits of this act 
may be shipwrecked, or taken by the enemies of his Majesty, and 
on their return from shipwreck or imprisonment may be returning 
with passes to the places of their respective abodes ; be it further 
enacted, that it shall and may be lawful for the said president and 
governors, or the respective trustees, if they think fit, to relieve any 
such seaman or other person in such manner as they shall think 
proper. * 

XXIX, And whereas there may be some circumstances wherein 
some of the respective certificates hereinbefore mentioned cannot be 
obtained ; be it therefore enacted, that in all cases where the certifi- 
cates directed to be produced by this act for the purpose of entitling 
the parties producing the same to relief and support cannot be ob- 
tained, such other certificates as shall be satisfactory to the said pre- 
sident and governors or trustees respectively shall be received and 
allowed so as to entitle the party producing the same to the pensions 
or other relief provided by this act. 

XXX. And be it further enacted, that all and every sum and 
sunvs of money which shall be due for wages to any seaman, 
mariner, or other person hired or engaged on board any British mer- 
chant ship in any port or ports ip Great Britain or Ireland, who shall 
have died on board during 0 the voyage, shall, within three months 
after the arrival of such merchant ship in any port or ports of Great 
Britain and Ireland, .-be paid to the trustees of the said port to be ap- 
pointed in pursuance ‘of this act, or to the receiver or collector or 
other authorized agent of the said president and governors, where 
there are no such trustees, to and for the use of the executor or ex- 
ecutors, administrator or administrators of the seaman, mariner, or 
other person so dying ; and in case no claim shall be made on the 
said trustees by the executors or administrators of such seaman, on 
account of such wages, within one year after the same shall have 
been paid over as aforesaid, that then the said trustees of the said 
port shall remit the same to the collector or receiver of the said pre- 
sident and governors, or other their authorized agent at the port of 
London, in such manner and at such times as the said president and 
governors shall direct, to and for the use of the executor or executors, 
administrator or administrators, of the seaman, mariner, or other per- 
son so dying ; and in case no claim shall be made on the said presi- 
dent and governors by the executors or administrators of such 
deceased sfiaman, on account of such wages, within one year after 
the same shall have been first paid ov&r to any collector, receiver, or 
agent of the said president and governors, then it shall be lawful for 
the said president and governors to direct such wages to be paid over 
(but without interest for the same) to the widow, or if there be no 
widow claiming, then to the lawful issue respectively, or such per- 
sons &s by virtue of the statutes of distribution of intestate's effects 
shall be entitled to the same ; and if any master or commander of 
any such merchant ship shall neglect or refuse to pay over or tender 
to the said trustees, or the receiver or collector at the port aforesaid, 
all and every such sum and sums of money within the time herein- 
before limited, he shall forfeit and pay for every such offence double 
the amount of the sum or sums of money so due to any seaman, 
mariner, or other person for wages aforesaid. 
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XXXT. Provided always, and be it further enacted, that all and 
every such sum and sums of money as shall not be lawfully de- 
manded of the said receiver, collector, or other authorized agent of 
the said president and governors at the port of London by any legal 
representative, or widow or issue, or other person hereby authorized, 
as the case may be, within the term of two years after the first pay- 
ment thereof to any collector or agent of the said president and 
governors, shall be forfeited, and shall go and be paid to the use of 
the said president and governors, or to the trustees of the port, if any, 
to which such ship belongs, by such receiver, collector, or other 
authorized agent of the said president and governors at the port of 
London aforesaid. 

XXXII. And whereas by an act passed in the last session of this 
present Parliament, intituled M An Act for Incorporating the Mem- 
bers of a Society commonly called * The Seamen’s Hospital Society 
and their Successors, as therein is mentioned and provided, and for 
the better enabling and empowering them to carry on the charitable 
and useful Designs of the said Society,” a certain society was incor- 
porated by the name of “ The Seamen’s Hospital Society pnd 
whereas the said society was instituted for the charitable relief of 
sick and distressed seamen in the port of London, and for the pro- 
viding them with medical and surgical aid, lodging, support, and 
clothing until convalescent.: and whereas it is expedient to provide 
some permanent funds for enabling the said society to carry on their 
said charitable designs ; be it therefore enacted^ that the said presi- 
dent and governors, and their successors, or their treasurer, or other 
officer for the time being on their behalf, shall and do, from and after 
this act shall take effect, from time to time pay over to the said 
Seamen’s Hospital Society, or their treasurer for the time being, the 
amount of five pounds in every one hundred pounds, and in the 
same proportion for any greater or less sum, on the net amount to be 
collected and received by the said president and governors and their 
successors, and by their receiver, collector, or other authorized agent 
at the port of London for the aforesaid duties of two shillings per 
mensem and one shilling per mensem hereby made payable, so far as 
the same shall be derived from the duty imposed upon seamen, or in 
respect of the wages of seamen, in such ships or vessels as shall belong 
to the said port of London, such payments to be made to the said 
Seamen’s Hospital Society, or their treasurer for the time being, 
every three months, that is to say, on the day of * 

on the day of • on the day of 

and on the day of * in every year ; and the first 

of such payments to be made on such of the said days as shall happen 
next after this act shall take effect; all such payments to be applied 
by the said Seamen’s Hospital Society, according to the directions of 
the aforesaid act of the last session of this present Parliament. 

XXXIII. And be it further enacted, that it shall and may be 
lawful to and for the said receiver or collector, or other authorized 
agent of the said president and governors at the port of London 
aforesaid, and he is # hereby authorized, to deduct and receive from 
the gross amount of such sum or gums of money as shall be derived 
from the unclaimed wages of deceased seamen, so received by him in 
respect of such wages of deceased seamen as aforesaid, the sum of 
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five pounds per centum as, for, nnd in satisfaction of all expenses 
and trouble he may be put to in the receipt, collection, or transmis- 
sion thereof. 

XXXIV. And be it further enacted, that all penalties and for- 
feitures given by this act shall be paid and applied in manner fol- 
lowing, that is to say, one-third part thereof to and for the person or 
persons who shall inform and sue for the same, and the other two- 
third parts thereof to the said president and governors, on account of 
the trustees of the port to which such ship or vessel in respect of 
which the forfeiture shall arise belongs ; and such penalty or for- 
feiture shall be recovered by bill, plaint, or information in any of his 
Majesty’s courts of record at Westminster, or such of them as do not 
exceed the sum of twenty pounds, upon information, on the oath of 
one or more witnesses, before any one or more of his Majesty’s jus- 
tice or justices of the peace in any part of the kingdom of Great Bri- 
ttain or Ireland, who shall not reside more than ten miles from the 
place of abode of the person or persons complained of $ which jus- 
tice or justices is and are hereby authorized and required to issue out 
hisor their warrant or warrants to bring before him or them every 
person charged with any ofFencc under this act, and in case he or 
they shall refuse or neglect to pay such penalties or forfeitures as 
aforesaid, to issue his or their warrant or warrants to levy the same 
by distress and sale of the offender's goods, and in case no distress 
can be found, to commit the offender or offenders to the common 
gaol of the city, town, or place within the jurisdiction of such re- 
spective justice or justices, there to remain for the space of three 
calendar months, or until he or they shall pay the same. 

XXXV. And be it further enacted, that if any action shall be 
brought or suit be commenced against any person or persons for any 
thing done in pursuance of this act, or in relation to the premises or 
any of them, every such action or suit shall be laid or brought within 
two calendar months next after the grievance committed in the county 
or place where the fact was done, and not elsewhere ; and the de- 
fendant or defendants in such action may plead the general issue, 
and give this act, and a tender of amends before action brought, or 
the special matter, in evidence at any trial to be had thereupon, and 
that the act nr matter was done in pursuance and by the authority of 
this act ; and if the same shall appear to have been so done, or if 
any such action or suit shall not be brought within the time before 
limited, and shall be brought in any other county or place than as 
aforesaid, or the jury shall not consider the aggrieved party entitled 
to more than the amends tendered, then the jury shall find for the 
defendant or defendants; or if the plaintiff or plaintiffs shall become 
nonsuit, or suffer a discontinuance of his, her, or their action or 
actions, or if a verdict shall pass against the plaintiff or plaintiffs, or 
if upon demurrer judgment shall be given against the plaintiff or 
plaintiffs, the defendant or defendants shall have double costs, and 
shall have such remedy for recovering the same as any defendant or 
defendants hath or have for costs in other cases at law, 

XXXVI. And be it further enacted, that this act shall be deemed 
and taken to be a public act, and shall be judicially taken notice of 
as such by all judges, justices, and others. 



SCHEDULE (A.) to which this Act refers. 
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No. XVII. 

6 Geo. 4, c. 125. 

An Act for the Amendment of the Law respecting Pilots and Pilotage ; 
and also for the better preservation of Floating Lights , Buoys, and 
Beacons . 

Whereas ships and vessels have frequently been wrecked, and 
many lives and much property have been lost, from the ignor- 
ance or misconduct of persons taking charge of such ships and 
vessels as pilots : And whereas the master, wardens, and assistants 
of the guild, fraternity, or brotherhood of the most glorious and 
undivided Trinity, and of Saint Clement in the parish of Deptford 
Strond in the county of Kent, commonly called ,c The Corporation 
of Trinity House of Deptford Strond,” have, as well by usage for 
more than three centuries, as by grants from the Crown, been em- 
powered to appoint pilots, loadsmen or guides, to conduct ships and 
vedsejs into and out of and upon the river of Thames, through the 
North Channel, to or by Orfordness, and round the Long Sand 
Head, or through the (Queen'S Channel, the South Channel, or 
other channels, into the Downs, and from and by Orfordness and 
up the North Channel, and up the rivers Thames and Medway, and 
the several creeks jujji channels, belonging or running into the same, 
and to make such orders and constitutions as should be needful for 
the wholesome government of seafaring men, and maintenance and 
increase of navigation, and of all seafaring men within the said river 
of Thames ; in pursuance of which powers the said corporation have 
from time to time appointed a sufficient number of pilots for the 
purposes before mentioned, and made orders for the betterjregulation 
and government of the same : And whereas there hath been time out 
of mind, and now is, a society or fellowship of pilots of the Trinity 
House of Dover, Deal, and the Isle of Thanet, who have had the 
pilotage and loadmanage of all ships from the said places up the 
rivers Thames and Medway, which said society or fellowship have 
been confirmed by various acts of parliament, for regulating the 
pilots of the society or fellowship of pilots of Dover, Deal, and the 
Isle of Thanet, commonly called Cinque Ports pilots : And whereas 
by certain acts of parliament, and more particularly by an act passed 
in the fifty-second year of the reign of Jiis late Majesty king George the 
52 Geo. 3, c. Third, intituled, “ An act for the more effectual regulation of pilots 
and of the pilotage of ships and vessels on the coast- of England,” cer- 
tain additional powers and authorities were vested as well in the said 
corporation of Trinity House of Deptford Strond, and the said so- 
ciety or fellowship of pilots of Dover, Deal, and the Isle of Thanet, 
commonly called Cinque Port pilots, as also in the corporation of 
the Trinity House of the ports of Hull and Newcastle respectively: 
And whereas a certain other act of parliament was passed in the 
# fifty-fifth year of the reign of his said late Majesty king Geoige the 
65 Geo. 3, e. Third, intituled, “ An act to relieve certain foreign vessels resorting 

87 • to the port of London, in respect ot pilotage, and to regulate the mode 
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of payment of pilotage on foreign vessels in the said port And 
whereas the provisions of the said acts have been found inadequate and 
insufficient, and it is therefore expedient that the same should be re- 
pealed (except as hereinafter provided), and that the several provisions 
therein contained respecting pilots and pilotage should be improved 
and amended, and consolidated in one law : May it therefore please 
your Majesty, that it may be enacted, and be it enacted, by the king's 
most excellent Majesty, by and with the atlvice and consent of the 
lords spiritual and temporal, and commons, in this present parliament 
assembled, and by the authority of the same, that the said act passed 52 Geo. 3, c. 
in the fifty-second year of the reign of his late Majesty, and also 39 . 
the said act passed in the fifty-fifth year of the reign of his said late 55 Geo. 3 , c. 
Majesty, and all and every the clauses, provisions, powers, penalties, all 
forfeitures, matters and things, relating as well to pilots appointed v i 8 i ons otheiw. 
by the said corporation of Trinity House of Deptford Strond, as to acts relating to 
pilots of the fellowship of Dover, Deal and the Isle of Thanet, and pilots andpilot- 
to the pilotage by and regulation of all such pilots as aforesaid, and ®£ 0 ro P oa * ed * 
also as to the conduct of all persons in matters of pilotage, within 
the jurisdiction of the said corporation of Trinity House of Deptford 
Strond, and the liberty of the Cinque Ports, which are contained in 
any act or acts of parliament heretofore made, shall be and the same 
are hereby repealed : Provided always, tlirft nothing in this act con- ]j ut not os to 
tained shall extend or be construed to extend to repeal so much of rates and pon- 
thc said acts passed in the fifty-second and fifty ■fifth years of the nlties duo or in 
reign of his late Majesty, or cither of them, as*rcfiates to any rates aonc before tlio 
of pilotage due or to become due, gr to any penalty or forfeiture in- operation of the 
currcd, or to be incurred, or any other act, matter or thing done or provisions of 
to be done before the commencement of the operation of the pro- this act. 
visions of this act, in relation to any such matters and things as last 
aforesaid. 

II. And he it further enacted, that from and after the passing of The corpora- 
this act, it shall be lawful for the said corporation of Trinity House tion of Trinity 
of Deptford Strond. and they arc hereby required, after due ex- j{ oua ®°[ 
animation, to appoint and license, under their common seal, fit and strond^to li- 
compctcnt persons duly skilled to act as pilots, for the purpose of cen gc pilots to 
conducting all ships and vessels sailing, navigating and passing as act within ccr- 
wcll up and down or upon the rivers of Thames and Medway, and 
all and every the several channels, creeks, and docks thereof or 
therein, or leading or adjoining thereto, between Orfordness and 
London Bridge, as also from London Bridge to the DoVns, and 
from the Downs westward as fa£ as the Isle of Wight, and in the 
English Channel, from the Isle of Wight up to London Bridge ; 
and all ships and vessels sailing, navigating, and passing as afore- 
said (save and except as hereinafter provided), shall be conducted 
and piloted within the limits aforesaid, by such pilots so to be ap- 
pointed and licensed, and by no other pilots or persons whomsoever : 

Provided always, that it shall be lawful for all pilots heretofore li- hereto- 
censed by the said corporation of Trinity House of Deptford Strond, mlw acruntfl 
until the thirty-first day of January next after the passing of this act, the 31 st Janu- 
and whilst their licences shall respectively continue in force, but no ary next* 
longer, to pilot or conduct any ships or vessels within such limits 
as such pilots might lawfully have conducted and piloted the same 

x x 2 
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immediately before the passing of this act; and the licenses so here- 
tofore granted to such pilots respectively as aforesaid, shall, unless 
revoked or suspended, as hereinafter mentioned, continue in force 
notwithstanding this act, until the said thirty-first day of January, 
so that such pilots respectively do in all things conform themselves 
to the provisions of this act, and the bye-laws, rules, orders, and re- 
gulations hereinafter directed to remain in force, or to be established 
under the same. * 

No pomon shall HI. And be it further enacted, that no person shall be licensed 
be licensed by by the said corporation of Trinity House of Deptford Strond as a 
t ion percept" as P^ ot » not have served as mate for three years on board of, 

herein speci- or who shall not have been for one year in the actual command of 

fled, nor take a square-rigged vessel of not less than eighty tons register tonnage, as 

rhargeof a drip to licenses for the North Channel upwards, and not less than one 
thanT? foT™ hundred and fifty tons register tonnage, as to licenses for the North 
wat«r until ho Channel, Queen’s Channel, South Channel, or other channels down- 
fthnllhavn acted wards, or who shall not have been employed in the pilotage or buoyage 
and hat ' ”7* swrv,c ® °f the said corporation of Trinity I louse for seven years, or who 

tlu'u rr rx.mu 8 hall not have served an apprenticeship of five years to some pilot 
ined and again vessel licensed under the said act passed in the fifty-second year of 
approved. the reign of his said late Majesty, or under this act; and that 

Penalty as well no person so licensed shall take charge ns a pilot of any ship or 

by the pemm vessel drawing more than fourteen feet water in the rivers Thames 
thorfrNon in or Medway, or any of the channels leading thereto or therefrom, un- 
eninninud per- til suc h person shall have acted as a licensed pilot for three years, 
initting him. and shall have been after such three years, on re-examination, ap- 
proved of in that behalf by the said corporation of Trinity House, on 
pain of forfeiting ten pounds for every such offence, as well by the 
person acting as such pilot, as also by the master or other person 
having the command of such ship or vessel, who shall permit any 
such person to take charge as a pilot of the same, contrary to the 
provision aforesaid. 

Pilots to pay IV. And be it further enacted, that each and every pilot already 
and W^in^th** ^ censc ^ by the said corporation of Trinity House of Deptford Strond, 
pound oiMhcir or to be licensed by the said corporation under the authority of this 
earnings ; act (except only such pilots as have been or shall be so licensed by 
the said corporation upon their receiving certificates of examination 
by any sub-commissioncrs of pilotage), as in the said act of the fifty- 
second year of the reign of his said late Majesty king George the 
Third, and hereinafter directed in lieu and satisfaction of and for all 
the ancient and accustomed duties heretofore payable by such pilots 
to the said corporation, shall from time to time and at all times here- 
after pay or cause to be paid to the said corporation, or to such per - 
son or persons as they shall appoint to receive the same on their 
behalf, the sum of three guineas, in the month of January yearly ; 
and that each and every pilot so licensed, or to be licensed by the 
said corporation as aforesaid, as well upon receiving such certificates 
as aforesaid, as otherwise howsoever, shall also from time to time and 
at all times, from and after the first day of July next, pay or cause to 
be paid to the said corporation, or to such person or persons and at 
such places and times as the said corporation shall in that behalf 
appoint, a certain poundage of sixpence in the pound upon all the 
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pilotage earned by each and every of such pilotSi from the aaid first 
day of July inclusive, on pain of forfeiture for default of any of the 
payments aforesaid, or for any concealment or fraud therein or relat- 
ing thereto, double the amount payable, and of being suspended or 
dismissed from acting as a pilot, at the discretion of the said corpora- to ^ 
tion; which said payments hereby directed to be made as aforesaid to the purport 
shall be carried to and applied to the purposes of the pilot’s fund of of the pilot's 
the said corporation hereinafter mentioned.* fu,l<i * 

Y r . And be it further enacted, that it shall be lawful for the said Tho ^In- 
corporation of Trinity House, of Deptford Strond, and they ore * ghal” ap. 
hereby required to appoint from time to time (as often and for such p 0 j nt sub 
periods as they in their discretion shall think fit) proper and compe- miuuoncr* to 
tent persons, at such ports and places in England as they may think examine pilots 
requisite (except within the liberty of the Cinque Ports, and all such 
other ports and places within or for which particular provision shall t i»«ir certificate* 
have been made by any act or acts of Parliament, or by any charter of qualification 
or charters for the appointment of pilots), not to exceed five nor less may grant H- 
than three persons at each port or place for which uny such appoint- rcn8es * 
ment shall be made, which persons so to be appointed shall be cal]ed 
sub-commissioners of pilotage, and shall take the oath in the schedule 
hereunto annexed, marked (C.), for the faithful discharge of their 
duty ; and such persons so to be appointed shall examine, and they 
are hereby authorized (so long as their respective deputations or ap- 
pointments shall not he revoked or superseded by the appointment of 
other persons in their places) to examine intot tiic qualification of 
jKTsons to act as pilots for such respective ports and places, and the 
adjoining coasts specified in their respective deputations or appoint- 
ments as aforesaid ; and it shall be lawful for the said corporation, 
upon their receiving a satisfactory certificate under the hands of any 
three of the persons so to be appointed, where the whole number at 
any port or place shall consist of four or five, and of any two where 
the whole number shall consist of three, that the person examined a k 
aforesaid is duly qualified to act for such port or ports and the ad- 
joining coasts, to give a license to such person to act as a pilot within 
the particular limits (describing the same) for which he shall have 
passed such examination. 

VI. Provided always, and be it further enacted, that it shall be The Trinity 
lawful for the corporations of the Trinity Houses of the ports of Hull “ o 

and Newcastle respectively, to appoint sub-commissioners of pilotage may a ppoi n t 
to examine pilots, and give licenses for them to pilot ships Aid vessels gub-commis- 
into or out of any ports, harbours, or places within the limits of sioncre to ex- 
their respective jurisdictions ; anything in this act contained to the 
contrary notwithstanding : provided always, that such sub-commis- t hoirjuri«dic- 
sioners as have been already appointed, either by the said corporation tion. Sub- 
of Trinity House of Deptford Strond, or by the said corporations of commissioners 
the Trinity Houses of the ports of Hull and Newcastle respectively, 
under the authority of any act or acts of Parliament heretofore passed, J^ inU0 8 to act. 
shall continue to act in the same manner as if they were appointed 
under this act. 

• VII. And be it further enacted, that when and as soon as the said Noticcwof ap- 

corporation of Trinity House of J)eptford Strond shall have licensed 

pilots for any particular port or ports, and the respective coasts near y e 
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fixed up at the 
Trinity House, 
&c. after which 
no other pilot 
or person shall 
act. 


coiyorarion of the same as aforesaid, they shall cause notice of such licenses to be 
irfSepford 6 * published by fixing up such notice in writing at the Trinity House 
Strand, to be an< * a * the custom-house in London, and also at the respective 
custom-houses of the ports for which, and for the coasts near the 
same, such licenses shall be granted, and shall also afterwards cause 
such notice to be published in the London Gazette , and in one or 
more of the newspapers circulated in that part of the country where 
the ports shall respectively be situated, which publication in the 
London Gazette shall be good and sufficient evidence of such notice 
having been given ; and from and after a time or times to be limited 
in the said notice, which shall not in any case, or in relation to any 
ships or vessels whatever, be less than six weeks from the publica- 
tion thereof, as aforesaid, and shall be proport ionably more at the 
discretion of the said corporation, in relation to ships and vessels 
engaged in foreign voyages at the time of such publication, all ships 
and vessels sailing, navigating, or passing into or out of the said re- 
spective ports, or upon the coasts thereof (save and except as herein- 
after mentioned) shall be conducted and piloted by such pilots only 
as shall be so licensed as aforesaid, and by no other pilots or persons 
whomsoever. 

VIII. And be it further enacted, that it shall be lawful for the said 
corporation of Trinity-house of Deptford Strond, and they are hereby 
authorized and required to establish, vary, and alter from time to 
time, as circumstances shall render the same necessary, rates of pilot- 
age, in relation to*al! pilotage performed in any river, port, or place, 
or upon any const whatever, by any pilot or pilots already licensed, 
or who shall be licensed by the said corporation, upon their receiving 
certificates of examination from sub-commissioners of pilotage as 
aforesaid, which rates shall be regulated by and proportioned as woll 
to the size and draught of water of the vessels, as to the distance 
piloted, the detention and responsibility of the pilot, and such other 
circumstances as the said corporation may think fit to take into con- 
sideration in fixing and establishing such rates ; of which establish- 
tablug rimlTbo’ mcnt or of rates of pilotage notice shall be given, by 

hung up at the banging up printed tables thereof, corrected from time to time, as 
custom-houses variations therein shall he made at the several custom-houses at the 


Corporation of 
Trinity Houso 
shall establish 
rates for pilot- 
age performed 
by pilots li- 
censed on cer- 
tificates. 


of the respec- ports to which the said rates shall apply ; and no greater or less rates, 
tive ports^and or 0 ^ er reward or emolument for such pilotage, shall under any pre- 
les/rau'* shall (encc whatever be demanded, solicited, received, paid, or offered, on 
be received or pain of forfeiting ten pounds for every such offence, as well by the 
paid. person demanding, soliciting, or receiving, as by the person paying 

or offering such greater or less rates, reward, or emolument : pro- 
vided that ships returning by distress of weather, 'contrary winds, or 
on account of accident, into ports in the districts of the Isle of Wight, 
Plymouth, and Falmouth, shall be subject to pay one-half of the 
common pilotage in the said ports. 

Majority of IX. Provided always, and be it further enacted, that if the major 
pilots, or any part in number of the pilots who shall be licensed by the said cor- 
shipowticr, be- portion of Trinity House of Deptford Strond, for any particular 
with the rates, P° rt or P^ aCG * > n consequence of their receiving certificates of exami- 
u)iy appeal to’ nation as aforesaid, shall be dissatisfied with the rates so established 
privy council, or altered for such port or place ; or in case any owner of any ship 
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or vessel interested m any such rates shall be dissatisfied therewith, 
it shall be lawful for such parties respectively to appeal to his Ma- 
jesty, his heirs, and successors, in his or their most honourable privy 
council, and for any committee of such privy council, calling to their 
assistance any such persons as they may think fit, to hear and deter- 
mine the matter of such appeal or appeals, and to settle, alter, and 
regulate such rates as to them shall appear to be expedient, in case 
the matter of such appeal shall, in the discretion of the said privy 
council, or committee thereof, appear to require the making of any 
order therein. 

X. And be it further enacted, that all and every the licenses to License* to be 
be granted under the authority of this act, by the said corporation of f° r 0,10 

Trinity House of Deptford Strond, shall be granted in the first in- JewiiMo. ^ 
stance up to and until the thirty- first day of January next ensuing 
the date thereof, and no longer ; and that the same licenses, and also 
all and every the licenses heretofore granted by the said corporation 
of Trinity-house of Deptford Strond, and which shall be in force at 
the time of the passing this act, shall and may be renewed and con- 
firmed from year to year, up to and until the thirty -first day of 
January in every year, and no longer, at the discretion of thq said 
corporation, such renewal and confirmation to be by indorsement on 
such licenses respectively, signed bj the, secretary to the said cor- 
poration for the time being, or by such other person or persons as 
shall or may be thereunto authorized by the said corporation. 

XL And be it further enacted, that all person jicensed to act as r*>rporation of 
pilots, or in pilot vessels, by the said corporation of Trinity House of 'Lrinity How* 
Deptford Strond, by virtue of this act, shall from time to time and | amiri 

at all times hereafter he subject to the regulations and government of i^nnUicN for 
the said corporation, who are hereby authorized and empowered, as breath ufihcin. 
well for ensuring the good conduct and constant attendance of such 
pilots upon their duty, as for enforcing the general purposes of this 
act, from time to time to make and frame all such bye-laws, rules, 
orders, regulations, and ordinances as they shall think fit, therein 
specifying and directing also what onnual or other sums shall be paid 
by any such pilots to the sub-commissioners of pilotage, for the ex- 
amination of such pilots, and for granting and renewing or confirm- 
ing their licenses from time to time : and it shall be lawful for the said 
corporation respectively to annex such reasonable penalties and for- 
feitures for the breach of such bye-laws, rules, orders, regulations, 
and ordinances when made, as to them shall seem expedient in that 
behalf; and from time to time to annul, alter, and amend all or any 
of the existing bye-laws, rule#, orders, regulations, and ordinances, 
and to make such other and new bye-laws, rules, orders, regulations, 
and ordinances as they shall think proper, so as such byc-laws, rules, 
orders, regulations, and ordinances be made conformable to the true 
intent and meaning of this act, and shall not be repugnant to the 
laws of this realm : provided always, that no bye-laws, rules, orders, b * c ' , V[V 1 t ?* )e 
regulations, or ordinances hereafter to be made by the said corpora- j2L 

tion, shall have force or effect before they shall have been examined, ticeoftb© 
sanctioned, and approved by the Chief Justice of his Majesty’s Court Kins'* Jlench 
of King’s Bench, or* by the Chief Justice of bis Majesty’s Court of or Common 
Common Pleas, the sanction and approbation of either of which Plcw * 
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Chief Justices shall be verified under his hand and seal ; and all and 
every such bye-laws* rules* orders, regulations* and ordinances, when 
so made and confirmed as aforesaid, shall be observed and kept and 
put in execution* and have the same force and effect and operation* 
to all intents and purposes, as if the same were respectively enacted 
by this act « 

Proposed bye- , XII. And in order that all such bye-laws* rules* orders, regula- 
rs to be pre- tions, and ordinances may be previously examined by the parties 
vfoMty trws- interested therein* he it further enacted, that copies of all such pro- 
privTcoundl P° 8e( l bye-laws, rules, orders, regulations, and ordinances shall be 
and to the com- transmitted to his Majesty’s privy council, and to the commissioners 
missioncrs of of customs in London, three calendar months before the same shall 
customs, tbs be submitted to such Chief Justice as aforesaid ; and the commis- 
sioners of the customs are hereby required, upon the receipt of such 
"printed copies c0 Py» to cause the same to be printed and hung up, as soon as the 
to be hung up same can be done, in the several custom-houses of the principal 
at the custom- ports in Great Britain, there to be open to the inspection of all per- 
houses. sons interested therein at all seasonable times ; and notice shall be 

given in the Gazette of such proposed bye-laws being so hung up for 
inspection as aforesaid. 

Bye-laws con- Xlll. And be it further enacted, that all such bye-laws, rules, 
firmed, to be orders, regulations, and ordinances as shall be so made and con- 
cu"tom P hc> n th ° ® rme< * as a ^ oresa ^, shall be printed, and shall be hung up in 
and the Trinity some P u ^ c or conspicuous place in the several custom-houses of 
House. 7 the ports of Eqglpnd, within the limits for which the pilots 
respectively shall be licensed, and also at the Trinity House in 
London. 

The lord war- XIV. And be it further enacted, that from and after the passing of 
den of the this act, it shall and may be lawful for the lord warden of the Cinque 
Cinque Porto Ports and constable of Dover Castle, or his lieutenant for the time 
to act wftGn and they are hereby required to appoint and license fit and 

certain limits, competent persons duly skilled as pilots, for the purpose of conduct- 
ing all ships and vessels sailing, navigating, and passing from or by 
Dungeness, up the rivers Thames and Medway to London Bridge 
and Rochester Bridge, and all and every the several channels, creeks, 
and docks of the same, and from the south buoy of the Brake to the 
westward, as far as the west end of the Owers ; and all ships and 
vessels sailing, navigating, and passing as aforesaid (save and except 


(a) In pursuance of which, bye-laws have been made, and have been sanctioned 
by the Chief Justice of the King's Bench. The following extract from them it 
here inserted, as being of general interest to the owners knd masters of ships : 
Clause 6th, •• It is ordained, that every pilot who shall have taken charge of any 
ship from the river Thames to the Downs, or elsewhere, shall without any ad- 
ditional co mpen s ati on in that behalf, wait on board for the space of three complete 
days while such ship may be detained at Gravesend, or elsewhere, for want of 
seamen or by any other casualty, nor shall he at the end of three complete days be 
at liberty to quit such ship, or receive any additional compensation, if she shall be 
further detained by winds, weather or tides, and should the ship be detained beyond 
three complete days on any other account, except winds, weather, or tides, the 
pilot having the charge thereof, shall neverthetes still (if required so to do) remain 
in dm charge of her, provided a compensation of six shillings per day be offered to 
him in that behalf by the master or owner'.* 



673 


Appendix. 

as hereinafter provided), shall be conducted and piloted within the 
limits aforesaid, by such pilots so appointed and licensed, and by no 
other pilots or persons whomsoever : provided always, that it shall Exiting licsn- 
be lawful, after the passing this act, for any pilot or pilots heretofore to continue 
licensed by the said lord warden and constable for the time being, or in force, 
his lieutenant for the time being, to pilot or conduct any ship or 
vessel within snch limits as such pilot or pilots might lawfully have 
conducted and piloted the same immediately before the passing of 
this act ; and the licences so heretofore granted to such pilots as 
aforesaid shall continue in force notwithstanding tills act, so that 
such pilots do in all things conform themselves to the provisions of 
this act, and the rules and regulations hereinafter directed to remain 
in force or be established under the same. 

XV. And he it further enacted, that no person shall, from and No person shall 
after the passing of this act, take charge of any ship or vessel, mi a takc charge qf 
pilot belonging to the society or fellowship of pilots of Dover, Deal, SnquoPor* 
and the Isle of Thanet, commonly called Cinque Port Pilots, before pilot, tillhe has 
he shall be examined by the master and two wardens, or by four been examined 
wardens of the said society or fellowship for the time being touching ami admitted, 
his abilities, and shall be approved and admitted into the society or 
fellowship of the Trinity House of Dover, Deal, and the Isle of 

Thanet, by the lord warden of the* Cinque Ports, and constable of 
Dover Castle for the time being, or his lieutenant for the time being ; 
and if any person shall presume to act as a pilot belonging to the said 
society or fellowship, without having been so f^mined, approved, 
and admitted as aforesaid, every such person shall for the first offence 
forfeit ten pounds, for the second twenty pounds, and for every other Penalty, 
offence forty pounds. 

XVI. And be it further enacted, that no person belonging to the Nor of ships 
said society or fellowship of pilots of Dover, Deal, and the Isle of drawing more 
Thanet, commonly called Cinque Port Pilots, shall, from and after 11 

the passing of this act, be allowed to take charge as a pilot of any ghainlavcTbecn 
ship or vessel drawing more than eleven feet six inches water, until licensed and 
he shall have been licensed and acted as a pilot for three years ; or of have acted 
any ship or vessel drawing more than fourteen feet water, until he 7®*” * 
shall have been licensed and acted as a pilot for two years more, ycanT^inci 0 17 
making five years ; or of any ship or vessel drawing more than feet, seven* 
seventeen feet water, until he shall have been licensed and acted as a years, 
pilot two years more, making seven years in the whole ; and at the 
expiration of such period of seven years, such pilot shall be again 
examined as to his fitness an4 competency, and if he shall be ap- 
proved of, and licensed on such examination, sliall be authorized and 
allowed and entitled to take charge of any ships or vessels of any 
draught of water. 

XVII. And be it fuither enacted, that the master, and such war- Blaster and 
dens of the said society or fellowship of pilots of the Trinity House wardens of the 
of Dover, Deal, and the Isle of Thanet, as shall be appointed from ^Jintedto 
time to time to examine into the skill and ability of any person on JnJj,,* pj| ot £ * 
his being first admitted as a pilot into the said society or fellowship, shall take 

or after he shall have been licensed and served for seven years, shall the in 
take the oath marked (B.) in the Schedule hereunto annexed, to be p \ 

administered unto him or theA respectively by the registrar of * 
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the court of Loadmanage, who is hereby authorized to administer 
such oath. 

XVIII. And be it further enacted, that a proper and sufficient 
number of pilots of the Cinque Ports, not less than eighteen at any 
one time, and in succession from time to time, without intermission 
or any unnecessary delay, shall at all seasonable times, by day and 
night, constantly ply at sea, or be afloat between the South Foreland 
and Dungeness, to take charge of ships and vessels coming from the 
westward ; and such pilots°shall not allow any ship or vessel, having 
a signal for a pilot flying, to pass without attempting to hoard her ; 
and that upon proper signals being made at and from signal houses 
now erected, or which may be erected on commanding situations 
near to Dover for that purpose, giving notice of the approach of any 
fleet of ships or vessels coming from the westward, all Cinque Port 
pilots not on duty at the time shall, according to such rules and re- 
gulations as to number, rotation, or otherwise, as have been or shall 
he made in that behalf, forthwith prepare to go afloat, and shall go off 
in sufficient time to fall in with such ships and vessels, on pain of 
forfeiting, in case of neglect herein, for the first offence the sum of 
twexty pounds, and for the second the offender shall he suspended 
from afcting as a pilot for twelve months, and for the third offence 
shall forfeit his license to act as such pilot, and shall be rendered 
thereby incapable of acting 'thereafter as a pilot. 

XIX. And be it further enacted, that the master or other person 
having the command of any ship or vessel, coming from the westward, 
and hound to any pliice in the rivers of Thames or Medway, not 
having a duly qualified Cinque Port pilot oil board, shall, on the ar- 
rival of such ship or vessel off Dungeness, and until she shall have 
passed the south buoy of the Brake, or a line to be drawn from 
Sandown Castle to the said buoy, or have been at anchor for one 
hour, as hereinafter mentioned, display and keep flying die usual 
signal fur a pilot to come on board ; and if any duly qualified Cinque 
Port pilot shall be within hail or approaching and within half a mile, 
with the proper distinguishing flag flying in his vessel or boat, the 
master or other person having die command of such ship or vessel 
shall, by heaving to in proper dme or shortening sail, or by all prac- 
Ucublo means consistently with the safety of the ship or vessel, facilitate 
such pilot getting on board, and shall give the charge of piloting his 
ship or vessel to such Cinque Port pilot ; and every person command- 
ing any such ship or vessel, who shall not display and keep lying 
the usual signal for a pilot to come on board, from the time such ship 
or vessel shall have arrived off Dungeness, and undl she shall have 
passed the south buoy of the Brake, in a line to be.drawn from San- 
down Casde to the said buoy, (unless in the meantime a duly quali- 
fied Cinque Port pilot shall have come on hoard), or who shall within 
the limits aforesaid decline to take on hoard the first duly qualified 
Cinque Port pilot who shall offer, or to give charge of his ship or 
vessel to such duly qualified Cinque Port pilot, or who shall not 
heave to, shorten sail, or otherwise consistently with the safety of the 
ship or vessel facilitate such pilots coming on board as aforesaid, shall 
forfeit and pay double the amount of the sum which would have been 
demanded for the pilotage of such^ahip or vessel: provided always, 
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that if any ship or vessel coming from the westward, and bound to sh jP* 
any place in the rivers Thames or Medway, shall anchor any where 
in the Downs between the South Foreland, and a line drawn from limitH, not 
Sandown Castle to the south buoy of the Brake, having any licensed having a Cm. 
pilot other than a duly qualified Cinque Port pilot on boaid, it shall P ilot * 

not be necessary for the master of such ship or vessel to display or gj g„ al/and* * 
keep flying the usual signal for a pilot to come on board thereof, any Cinque Port 
longer than for and during one hour ne^t after such ship or vessel pilots may 
shall so have anchored as aforesaid ; and it shall be lawful for any w hhin an hour 
duly qualified Cinque Port pilot at any time before such ship or vessel J^takc 
shall have been at anchor one hour with such signal flying as afore- charge, 
said, to repair on board the same, and to take charge of her up the 
said rivers, but not otherwise. 

XX. And whereas the pilots of the Cinque Ports are divided into ^ ourt 

two parts or classus, called upper and lower book pilots ; and whereas J^thocom^ 
the permitting Cinque Port pilots of the lower book to take charge of pensation to be 
ships which, before the passing of his said act of the filly-second paid to upper 
year of the reign of the said late Majesty king George the third, j )00 ^ 
could only he taken by pilots of the upper book has diminished and 
will diminish the profits of the upper book pilots, and has increased allowed to take 
and will increase the profits of the lower book pilots, and it is there- charge of whips 
fore reasonable that compensation should be made by the lower book greater 
pilots, to the persons who were at the time of the passing of the said * rftu< * ll ‘ 
last mentioned act upper hook pilots ; be it therefore enacted, that it 
shall he lawful for the court of Loadnianage from time to time to 
settle the amount of the deductions to be maSe'from the rates re- 
ceived by lower book pilots, for* taking charge of vessels of greater 
draught of water than they could Indore the passing of the said act by 
law take, and in what proportions and how and in what manner and 
to whom the same are to be paid, and how the same shall be applied 
in making compensation to the persons who were upper book pilots 
at the time of the passing of the said act, for the losses they may sus- 
tain by such lower book pilots taking charge of such vessels as afore- 
said, provided that such deductions so to be fixed as aforesaid shall 
from time to time be diminished and decreased os such persons who 
wore so upper book pilots at the time of the passing of the said act 
shall die, be superannuated, or discontinue to act as pilots, and that 
such deductions shall be taken and accepted in lieu of all other al- 
lowances or contributions whatsoever from the said lower book pilots, 
except Trinity money, clerks fees, and for widows. , 

XXI. And be it further enacted, that all persons licensed or to be ^inque Port 
licensed to act as Cinque Port? pilots shall from time to time and at 

all times hcrcaflcr be subject to the regulations and government of ^regulation* 

the lord warden of the Cinque Ports and constable of Dover Castle for oftbe lord war- 

the time being, and it shall be lawful for the master And wardens of dcn,&c. 

the said society or fellowship of pilots of Dover, Deal and the Isle of 

Tbanet, and the lord warden of the Cinque Ports and constable of 

Dover Castle for the time being, his lieutenant for the time being, and 

the deputy lieutenant for the time being, or either of them, with the 

assent of the commissioners of Load manage, or the major part of them, 

present at an assembly commonly called a court of Loadmanage to be 

held by the said lord warden or Tiis deputy, as and when they shall 



676 Appendix. 

tee fit, or occasion shall require, to annul, alter or amend the rules 
and regulations of the said lord warden or court of Loadmanage, which 
shall be in force at the time of the passing of this act, and which are 
hereby directed to remain in force notwithstanding the same, and to 
make from time to time such other sufficient rules and orders for en- 
forcing the due observance of the provisions of this act by all Cinque 
Port pilots, and for providing for the good government, constant 
attendance, and regulation of all such pilots ingoing off to and taking 
charge of, and conducting and navigating his Majesty's ships and 
vessels, and the ships and vessels in his Majesty's employ, "and also 
all ships and vessels whatever and wheresoever, within the proper and 
usual limits of such pilots, or wherein they shall for the time being 
act or be ; and for effectually securing the performance of all the 
duties and services of such pilots at all times, and all alterations and 
amendments in such rules and regulations so in force as aforesaid, 
and all other rules and regulations, or alterations or amendments 
thereof, hereafter to be made, shall, before the same are allowed to 
take effect, or become binding on any person or persons whatever, 
be printed and transmitted to the custom-house in London, and there 
hung up in some conspicuous place in the long room of the said 
custom-house ; and notices shall be published in the Gazette , and put 
up at the custom-houses within fhe Cinque Ports, of such rules and 
regulations, or any alterations thereof, for inspection, for one calendar 
month, in order that any persons interested therein, whether as 
owners or masters of, ships, or pilots, or otherwise, may transmit to 
the lord warden of the Cinque Ports, or his lieutenant, any objections 
which they may have thereto, fof the purpose of the same being 
altered or confirmed ; and if no objection to the rules and regulations 
so made or altered shall be proposed, by or on the behalf of any person 
or persons, within the space of thirty days after the notices shall 
have been given and made public, in the manner hereinbefore pro- 
vided, they shall have the same force and effect to all intents and 
purposes as all other rules and regulations for the government of 
pilots within the jurisdiction of the Cinque Ports have ; but if an 
objection shall be made to the lord warden, or his lieutenant, by or 
on behalf of any person or persons, to any rule or # regulation, or 
to any alteration in any rule or regulation, of which notice shall be 
given os aforesaid, within thirty days after the publication thereof, 
then and in such cose the operation thereof shall be suspended until 
reference shall be had to his Majesty’s most honourable privy council, 
who are hereby authorized and empowered to hear as well any person 
who shall be deputed by the court of Loadmanage as by the person or 
persons objecting, and finafty to decide as to the confirming, altering or 
rejecting such rules or regulations, which decision of the privy council 
shall be final and binding on all parties ; and copies of such rules or 
regulations shall be delivered to every member of the said society or 
fellowship, and also to every new member of the said, society on his 
election ; and a copy or extract thereof shall be at all times in the 
possession of every pilot belonging to the Cinque Ports, as well those 
already admitted and licensed as all others hereafter to be licensed as 
such pilots ; and it shall he lawful in such ruMfs and regulations to 
establish rates of payment out of sdeh surplus earnings of the lower 
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book pilots, as may arise from their being allowed to take the higher 
classes of ships, in the absence of pilots of the upper book, under the 
provisions of this act, for the better support and maintenance of the 
upper book pilots, and also penalties and forfeitures for the enforcing 
such rules and regulations, and better ordering of the said pilots, and 
for suspending or depriving any of the said pilots of their licences for 
breaking such rules or orders, or omitting to do any thing required 
by the same to be done, or for acting m anywise contrary to such 
rules or orders. 

XXII. Provided always, and be it further enacted, that if any such if 8UC h rules 
rules and regulations so hereafter to be made in relation to Cinque shall bo defec- 
Pert pilots as aforesaid shall appear to be in any material point tivo » the privy 
erroneous, insufficient or defective, it shall be lawful for the owner of 
any ship, or other person interested in the matter of such rules or re- rcct, or enlargo 
filiations, to apply to his Majesty’s most honourable privy council, the same. * 
who shull thereupon amend, correct or enlarge the same, or cause 
such other proper and sufficient rules and regulations to be drawn up 
for the purposes aforesaid ; which rules and regulations so made, or 
so amended, corrected and enlarged, shall be distributed, published 
and made use of in such manner as his Majesty's said privy council 
shall in that behalf appoint and direct ; and the same shall take effect 
from such time as in the said rules 'or regulations shall be expressed 
in regard to the commencement thereof. 

XXIII. And whereas under the provisions ofon act passed in the As totbenum- 
forty-eighth year of the reign of his said late* Majesty king George her of Cinque 
the third, intituled, “ An Act for the better regulation of Pilots, and / >ort pHota, .and 
of the Pilotage of ships and vessels navigating the British seas," the to^IIcrmcd. 
number of pilots of the Cinque Ports was increased to one hundred 
and forty, and it hath been found that the said last mentioned number 
is at present, in the time of peace, more than sufficient for the trade 
and navigation of this kingdom ; be it therefore enacted, that until 
the number of such pilots shall by death or otherwise be reduced be- 
low one hundred and twenty, or shall be added to, as hereinafter 
mentioned, it shall not be lawful for the said lord warden and con- 
stable of Dover Castle, or his lieutenant for the time being, without 
special permission in that behalf given by his Majesty's most honour- 
able privy council, upon the recommendation of the said corporation 
of Trinity House of Depford Strond, to fill up any more than each 
alternate vacancy which shall arise in the number of such pilots : 
provided always, that twenty Cinque Port pilots more, or any less 
number of such pilots, shall and may be added to the then existing 
number whenever such addition shall be .directed to be made by an 
order of such prify council, upon application thereto for that purpose 
by the said corporation of Trinity House, and in like manner from 
time to time, so as the number of Cinque Port pilots shall not at any 
one time exceed one hundred and eighty, of which said reduction or 
additions respectively notice shall be given by or under the authority 
of the lord warden of the Cinque Ports, in the London Gazette , and in 
one or more newspaper or newspapers circulating in the counties of 
Middlesex and Kent. 

XXIV. And be it further enacted, that whenever such additions to The inn-rued 
the number of the said pilots shall respectively take place, as herein* number of 
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before provided, the numbers so increased shall from thenceforth be 
kept up from time to time by the appointment of pilots in succession, 
as often as any vacancy or vacancies shall happen by death, incapacity, 
or dismission : provided always, that in time of peace no more than 
each alternate vacancy in the number of Cinque Port pilots shall be 
filled up without a special permission in that behalf given by his 
Majesty's privy council, upon the recommendation of the said corpo- 
ration of Trinity House, ufiless the number of such pilots shall, at the 
time of such filling up, be reduced below one hundred and twenty, in 
which case such vacancy shall and may be filled up from time to 
time without such permission as aforesaid. 

XXV. And be it further enacted, that from and after the passing 
of this act, the respective rates or prices hereinafter enumerated in 
the tables marked (A. and B.) respectively in the schedule marked (A.) 
to this act annexed, shall and may be lawfully demanded and re- 
ceived by any pilot licensed or to be licensed by the said corporation 
of Trinity House of Deptford Strond, or by the lord warden of the 
Cinque Ports and constable of Dover Castle for the time being, or his 
lieutenant for the time being respectively, for the piloting or con- 
ducting of any ship or vessel from place to place, as expressed in the 
said tables respectively ; that is t to say, the respective rates or prices 
enumerated in the said table* marked (A.) shall and may be demanded 
and received by any pilot licensed or to be licensed by the said cor- 
poration ; and the 'respective rates or prices enumerated in the said 
table marked (B.) chull and may be demanded and received by any 
pilot licensed or to be licensed by the said lord warden of the Cinque 
Ports and constable of Dover Castle for the time being, or his lieu- 
tenant for the time being ; and no greater or less rates or prices, or 
other reward or emolument shall under any pretence whatever be de- 
manded, solicited, received, paid, or offered than such rates or prices, 
ou pain of forfeiting ten pounds for every such offence, as well by 
the person demanding, soliciting, or receiving, as also by the person 
paying or offering such greater or less rate or price, reward, or 
emolument. 

XXVI. Provided always, that it shall and may bo lawful for the 
said corporation of Trinity House of Deptford Strond (as to the said 
rates or prices to be demanded and received by pilots licensed, or to 
be licensed, by the said corporation) and for the said lord warden of 
the Cinque Ports and constable of Dover Castle for the time being, 
or his lieutenant for the time being (as to the said rates or prices to 
be demanded and received by pilots licensed or to be licensed by the 
said lord warden and constable, or his lieutenant), and they are 
hereby respectively authorized and empowered from time to time, 
and at any time or times hereafter, with the consent of his Majesty, 
his heirs and successors, in his or their most honourable privy coun- 
cil, to increase, reduce, alter, or modify all or any or either of the 
said respective rates or prices so enumerated in the said tables re- 
ipctiveiy, or to substitute other rates or prices in lieu thereof, and 
the same rates or prices so increased, reduced, altered, modified, or 
substituted as aforesaid, again in like manner and vrith the like con- 
sent from time to time to increase, reduce, alter, or modify, or others 
to substitute in lieu thereof, and to fix and determine the period (so 
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tbat the same be not less than three calendar months from the giving 
of the notice hereinafter mentioned) from and after which such altered 
or substituted rotes and prices are to be demanded, of which rates 
and prices, and of the period from and after which the same are to be 
demanded, notice shall from time to time be given, by hanging up 
printed tables thereof in some public or conspicuous place in the 
custom-house of London, and also at the Trinity House in London ; 
and from and after the period specified in such last mentioned tables, 
the respective rates or prices therein enumerated may and shall be 
demanded and received by any pilot licensed by the said corporation 
of Trinity House, or by the lord warden of the Cinque Ports and con- 
stable of Hover Castle for the time being, or his lieutenaut for the 
time being respectively, instead of the SAid several rates and prices 
mentioned in the said tables marked (A. and B.) respectively; and from 
and after such period, no greater or less rates or prices, or other re- 
ward or emolument, shall, under any pretence whatever, be demanded, 
solicited, received, paid, or offered, on pain of forfeiting ten pounds Penalty, 
for every such offence, as well by the person demanding, soliciting, 
or receiving, as also by the person paying or offering such greater 
or less rate or price. * 

XXVII. And be it further enacted, that every person who shall Persons apply- 
apply for a license to act os a pilot by virtue of this act, shall, before ing for licenses 
any license shall be granted to him, execute a bond in a penal sum, J* ecu t° 11 
at the discretion of the said corporation of Trinity J louse of Deptford ring obedience 
Strond, or of the lord warden of the Cinque Port# and constable of to bye-laws. 
Dover Castle for the time being, or bis lieutenant for the time being 
(as the case may be) to an amount not exceeding one hundred 
pounds, to be paid to the said corporation, or to the society or fellow- 
ship of pilots of Dover, Deal, and the Isle of Tlianct (as the case 
may be), their successors or assigns, with a condition subjoined 
thereto for better securing the due obedience of such pilot to the bye- 
laws, rules, orders, regulations, and ordinances made in pursuance of 
any act or acts of parliament heretofore passed, or which shall be 
made and framed pursuant to this act, which bond shall be capable 
of being given in evidence in any court of law or equity, without being 
stamped according to the laws relating to the stamp duties : provided Ronds already 
always, that all bonds before given by pilots under any former act given to remain 
or acts of parliament shall continue in force, and be deemed to be ,n ^ orcc * 
given under this act, unless new bonds shall in any case be required 
by the said corporation, or by the said lord warden and •constable, 
or his lieutenant respectively, in which case new bonds shall be given 
accordingly. * 

XXVIII. And •be it further enacted, that all bye-laws, rules, Bye-laws, &c. 
orders, regulations, and ordinances made under the said recited act under former 
of the forty-eighth year of the reign of his said late Majesty, or un- remain 
der the said recited act of ^the fifty-second year of the reign of his , 

said late Majesty, or either of them, and which shall be in force under ^ y “ 
the same respectively at the time of the passing of this act, shall 
remain, continue and be in full force and virtue, until the same re- 
spectively shall have been annulled or altered, or other bye-laws, 
rules, orders, regulations or ordinances made in lien thereof under 
this act, and shall be and are hereby declared to be good and valid 



680 


lu. 


Licenses may 
be revoked, an- 
nulled, or sus- 
pended. 


Pilots so sus- 
pended, &c , 
and persons 
oomplaining 
against them, 
may appeal to 
the Privy 
Council. 


Vessels to be 
licensed for 
having pilots in 
attendance at 
sea. &c. 


bye-laws, rules, orders, regulations, and ordinances under this act, 
as folly as if they had been made under the authority of the same ; 
any thing hereinbefore, or in any other act of parliament, to the 
contrary notwithstanding. 

XXIX. Provided always, and be it further enacted, that as well 
every such license so granted, or to he granted, renewed, or confirmed, 
by the said corporation of Trinity House of Deptford Strond as 
aforesaid, as also every such license so granted or to be granted by 
the said lord warden of the Cinque Ports and constable of Dover 
Castle, or his lieutenant for the time being as aforesaid, shall and 
may be by the said corporation, or by the said lord warden and con- 
stable of Dover Castle, or his lieutenant for the time being respec- 
tively, annulled, suspended, or adjudged to be forfeited, in such 
manner and at any such time or times as to them the said corpora- 
tion and lord warden, or his lieutenant for the time being respectively 
shall seem meet, as well during as at the end of the period for which 
such licenses respectively shall have been so granted, renewed or 
confirmed as aforesaid. 

XXX. Provided, always, and be it further enacted, that every 
pilot pvhose license shall be revoked, annulled, suspended, or ad- 
judged to be forfeited, or who shall be suspended from acting as a pilot, 
as hereinbefore or hereinatyr mentioned, shall and may, at any time 
within six months next after such revocation, annulling, suspension, 
or adjudication shqll have been made, and upon giving notice to the 
corporation or other authority by which such license shall have been 
so revoked, annulled or suspended, or such adjudication made as 
aforesaid, and every person who, having complained of any Buch 
pilot, shall he dissatisfied with the adjudication made upon the matter 
of such complaint by the corporation or other authority which shall 
have cognizance thereof, shall and may, at any time within six 
months next after such adjudication and upon giving notice to the 
corporation or other authority by which such adjudication was made, 
appeal to his Majesty’s most honourable privy council, who shall 
thereupon hear the appeal, and confirm or annul any determination 
or adjudication in the premises, or at their discretion make any par- 
ticular and special order relating thereto, and to the matter of such 
appeal, and the costs thereof, as the case may require. 

XXXi. And be it further enacted, that it shall be lawful for the 
said corporation of Trinity House of Deptford Strond, and for the 
said society of fellowship of pilots of Dover, Deal, and the Isle of 
Thanct, and also for all other corporate bodies, or persons having 
lawftil authority to appoint pilots within the limits of their respective 
jurisdictions, to license vessels of such sise and description as shall 
appear to them to be proper, for the purpose of having pilots con- 
stantly in attendance in such vessels at sea, and to nominate and 
appoint, and from time to time to rempve and again appoint the 
masters of such vessels respectively ; and for the better support of 
such pilot vessels, it shall be lawful for any number of pilots, licensed 
by virtue of this act, or otherwise lawfully licensed, with the eon- 
sent of the said corporate bodies, or persons by whom respectively 
such pilots have been or shall be ippoinldl at aforesaid, to constitute 
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a joint stock company or companies, for the providing and maintain* 
ing of such pilot vessels, which companies and the said vessels shall 
at all times be subject to such rules and regulations, as shall from 
time to time be sanctioned and approved in that behalf by the cor- 
porate bodies, or persons by whom respectively such pilots shall 
respectively have been licensed. 

XXXII. And be it further enacted, that every pilot boat or vessel. How pilot 
or other boat or vessel, in the pilot service of any corporation or tobe 

society established by law, in relation to pilotage, or of or belonging dl8t,| UT*u 8 “<sd. 
to any person authorized to act as a pilot by such corporation or 
society, shall at all times, and on every station, be fitted with black 
sides, and have the upper streak next the gunwale painted white, 
and shall while afloat carry a flag at the mast-head, or on a sprit or 
staff, or in some other equally conspicuous situation, which flag shall 
be of large dimensions, proportioned to the size of the boat or vessel 
carrying the same, and shall be half red and half white, in horizontal 
8 tripes, of which the uppermost shall be white, and the same shall 
at all times be kept and preserved in a clean and distinct condition, 
so as to be easily discerned at a proper and sufficient distance ; and 
every such boat or vessel shall also have the name of the principal 
pilot thereof for the time being painted in broad white letters, of 
three inches in length, on a black ground, on her stern, and on each 
bow such number as shall be expressed in the license of such prin- 
cipal pilot, which name and number shall not be hid or concculed 
by any person at any time, on pain of forfeiting, Joy the omission or 
evasion of any of the provisions hereinbefore made in respect of such 
pilot boat or vessel, the sum of twenty pounds, to be paid by the Penalty, 
senior pilot on board, who is hereby declared answerable for the due 
observance of the matters aforesaid, by every person on board such 
boat or vessel ; and in case any pilot shall be carried off in any boat Pilot carried off 
not in the service of any such corporation or society, such pilot shall in other 
exhibit a similar flag nt the mast-head, or on a sprit or stafT, to dis- to dii play 
tinguish that such boat has a pilot on board, on pain of such pilot a ft *' 
so carried off forfeiting the sum of twenty pounds, unless he shall 
show reasonable cause for having omitted to exhibit such flag. 

XXXIII. And be it further enacted, that if any boat or vessel, Penalty for 
not having a licensed pilot on board, shall without lawful authority carrying dis, 
carry such distinguishing flag as aforesaid, the owner or owners, or 
the master or other persog having charge of such boat or vessel, having a pilot 
displaying or carrying any such flag, shall for every such offence for* on board, 
feit and pay a sum of one hundred pounds. 

XXXIV. And be it further enacted, that if any boat or vessel Boat running 
shall run before ally ship or vessel not having a licensed pilot on before a vessel, 
board, when such ship or vessel cannot, from particular circumstances, not having a 
be boarded for the purpose of directing her course, until a licensed 
pilot can be put on* board, the pilot on board such boat or vessel, boarded, 
or if no pilot shall be on board, and the person having charge of her entitled to * 
shall run her before such ship or vessel, at the request or by the di- pilotage, 
rection of the master, or other person having the command thereof, 
then such person having charge of such boat or vessel shall be en- 
titled to the full pilotage for the distance run, until a duly licensed 
pilot shall be put on board, as if such pilot, or person respectively. 


T Y 
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had been actually on board such ship or vessel, and had the charge 
of her as a pilot. 

XXXV. And be it further enacted, that from and after the passing 
of this act, all bodies politic and corporate, and all and every other 
person or persons, authorized to appoint or license pilots in or for 
any port of England, or any of the seas, coasts, harbours or rivers 
thereof, or places therein, shall from time to time, as and when each 
appointment of a pilot shall be by them respectively made, forthwith 
transmit to the corporation of Trinity House of Deptford Strond, at 
the Trinity House in London, and to the commissioners of his 
Majesty's customs, at the custom-house in London, the Christian and 
surname, age and place of residence of every such pilot so appointed, 
distinguishing the limits within which such pilot is appointed to act, 
and by whom such appointment is made ; and the said bodies politic 
and corporate, and other persons authorized to appoint and license 
pilots as aforesaid, shall and they are hereby required to transmit 
to the said corporation of Trinity House, and the Trinity House, 
aforesaid, and to the said commissioners of customs, at the custom-house 
aforesaid, annually, on the thirty-first day of December, or within 
one calendar month afterwards, a list corrected up to the said thirty- 
first day of December in each year, of the names and residences of 
all the pilots within their several jurisdictions, in which list so to be 
transmitted to the Trinity House as aforesaid shall be stated all such 
alterations (if any) as may have been made in the rates of pilotage 
charged, or in the rules and regulations for governing pilots within 
their respective districts. 

XXXVI. And whereas by certain acts of parliament for the more 
effectual performance of quarantine, pilots are required, on going on 
board ships arriving from foreign parts, in certain cases to give in- 
formation to the commanders thereof respecting proclamations and 
orders in council relative to the performance of quarantine, which 
renders it necessary that notice of such proclamations and orders 
should have been previously communicated to all pilots throughout 
England ; be it further enacted, that the said commissioners of his 
Majesty’s customs shall from time to time with all convenient speed 
transmit to the principal officers of the revenue under their manage- 
ment at the several ports in England, the names and places of re- 
sidence of all such pilots of whose nomination they shall receive no- 
tice from the proper authority, or who shall be in the list so annually 
to be transmitted to such commissioners as aforesaid, as shall reside 
within the limits of each port respectively, in order that the said 
principal officers at the several ports may be enabled to communi- 
cate and deliver to every pilot within the limits of such port re- 
spectively copies of all proclamations or orders in council respecting 
tlw performance of quarantine by ships arriving from infected places, 
which the said officers are hereby required to communicate ac- 
cordingly. 

XXXVII. And be it further enacted, that the said Corporation of 
Trinity Jlouse of Deptford Strond, and the conrt of Loadmanage 
of the Cinque Ports, and all other corporations and persona authorized 
to manage or direct pilots in any part of England, under the au- 
thority of any act of parliament or charter whatever, shall annually, 
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on the first day of January in every year, or within one calendar annually trans- 
month then next following, transmit to the office of the receiver of to die 
the sixpenny duty in the port of London a list of all the vessels of si^nnVduty 
every description employed by them respectively, or by persons under in die port of 
their authority, for the purposes of pilotage, with the number of men London, 
and boys belonging to or serving in any such vessels. 

XXXVIII. And be it further enacted, that no pilot shall be taken No pilot shall 
to sea beyond the limits of his district by the commanding officer of ^SV* 0 P a 
any of his Majesty’s ships, or by the master or other person having m it 8 °, "without" 
the command of any other ship or vessel whatever, without such his consent, ex- 
pilot’s free consent, except under circumstances of absolute and un- ccpt in case of 
avoidable necessity ; and then and in such case every pilot so taken necessity, and 
to sea shall over and above his pilotage have and receive ten shil- receive 10* 6d 
lings and sixpence per diem , to be computed from and inclusive of per diem above 
the day next after the day on which the ship or vessel shall pass the nis pilotage. * 
limit to which such pilot was engaged to pilot her up to, and until 
he shall be returned to the port or place where he was taken on 
board, or until he shall have been discharged from the ship for a suf- 
ficient time to have enabled him to return there. 

XXXIX. And whereas certain harbours near the Down* have Pilots shall 
become much frequented as places of safety, and ships and vessels qualify them- 
lying in or sailing through the Downs are oftentimes compelled to ^cs, and con- 
run for those harbours, and it is therefore necessary to make provision mt0 

for the pilotage into and out of such harbours ; be it therefore enacted, Ramsgate and 
that all pilots whose licenses shall authorize them to pilot ships or othor harbours, 
vessels from any place to the westward up to London Bridge, shall 
qualify themselves, and shall be examined as to their qualification 
and ability to conduct any ship or vessel into and out of Ramsgate 
harbour, and the harbours of Dover, Sandwich, and Margate, and 
shall be obliged to pilot any ships or vessels into and out of any of 
the said horbours ; and if any such pilot shall refuse to take charge p , 
of or conduct any ship or vessel into or out of any of the said har- refuLl^ ° T 
hours, such pilot shall forfeit all pay and reward to which he might 
otherwise have been entitled for the pilotage of any such ship or 
vessel, and shall be subject to such fine or other punishment as shall 
be established in that behalf by the bye-laws, rules, orders, regula- 
tions, or ordinances of the corporation, or other authority, from which 
the license of such pilot shall have been derived. 

XL. Provided always, and be it further enacted, that every li- Rates for such 
censed pilot who shall take charge of and conduct any ship or vessel pilotage, 
into or out of Ramsgate harbour, or into or out of the harbours of 
Dover, Sandwich, or Margate, shall be entitled to and shall receive 
for such pilotage al and after the rate of five shillings for every foot 
of the draught of water of the ship or vessel so piloted and conducted 
by him into or out of any such harbours. 

XLI. And be it further enacted, That the master or other per- Ships bound to 
son commanding any ship or vessel bound to the river Thames, and the Thames 
which shall repair to Standgate Creek, or any other place appointed repairing to 
for the performance of quarantine, shall pay the full charges of pilot- for E®*- 

age up to Standgate .Creek, or other the place so appointed, and the to 

pilot conducting such ship or vessel to Standgate Creek, or other the pay full charges 
place so appointed as aforesaid, shall be entitled to the further sum of pilotage, &c. 

y y 2 
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of eight shillings per diem for the days he shall be obliged to remain 
on quarantine. 

XLII. And be it further enacted, That if any pilot taking charge 
of any ship or vessel into the river Thames or Medway, shall quit 
such ship or vessel at Gravesend or Standgate Creek, or in any other 
part of the Thames or Medway respectively, before such ship or 
vessel shall have arrived at the place to which she is bound in the 
said rivers respectively, Without the consent of the captain or other 
person having the command thereof, unless some other duly qualified 
pilot shall with such consent come on board, and shall take the 
charge and conduct of such ship or vessel for the residue of the pilot- 
age to be performed, every such pilot so quitting such ship or vessel, 
shall forfeit for every such offence all pay or reward to which he 
might be entitled for having conducted or piloted such ship or vessel 
to Gravesend, Standgate Creek, or such part of the Thames or Med- 
way respectively as aforesaid, and shall also be subject to such other 
penalty or punishment as by virtue of any of the provisions of this 
act, or of the bye-laws, rules, orders, regulations, and ordinances 
hereby directed to remain in force, or which may be made or estab- 
lished in pursuance hereof, any pilots shall be liable to for quitting 
a ship or vessel before she shall arrive at her place of destination. 

XLIII. And be it further enacted, That every pilot shall write 
his Christian and surname in the log-book of every master or other 
person having the command for the time being of any ship or vessel 
entering the port of London, and required to be piloted according to 
the directions of this act ; and every pilot or other person inserting 
a false name shall forfeit the sum of twenty pounds ; and the master 
or other person having the command of such ship or vessel shall, in 
making the entry or report of such ship or vessel inwards, insert, or 
cause to be inserted in such entry or report, the name or names of 
the pilot or pilots employed or engaged to pilot such vessel into the 
said port, which insertion shall be made in the said entry or report, 
(without fee or reward) by the proper officer of the customs, who 
shall report the same to the corporation of the Trinity House daily, 
and to the lord- warden of the Cinque Ports monthly ; and such officer 
is hereby authorized and required to reject such entry or report, unless 
and until the name or names of the pilot or pilots so employed or 
engaged as aforesaid shall be inserted or notified to such officer for 
insertion in such entry or report as aforesaid ; and also that the prin- 
cipal searcher or clearing officer of the customs at Gravesend, shall 
demand and take the name or names !of the pilot or pilots of all ships 
or vessels clearing outwards from the port of „ London, and Bhall 
transmit monthly lists of such names to the said corporation of 
Trinity House, on pain of forfeiting a sum not exceeding ten pounds, 
nor less than five pounds, to be paid by each and every of the 
persons aforesaid, who shall neglect to comply with any of the fore- 


going regulations. 

How pilotage XlIV. And be it further enacted, That all sums of money which 
thosenothav?* 8 * ia ^ ^ ecome ^ ue to * n y licensed pilot, for the pilotage of any ship 
ing British re- or vessel, except ships and vessels not having British registers, 
gistere, trading trading to and from the port of London, shall and may be recovered 
to and from the from the owners or masters of such ship or vessel, or from the con- 
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signees or agents thereof, who shall have paid or made themselves P° rt of kon- 
liable to pay any other charge for the said ship or vessel in the port recovered, 
of her arrival or delivery, as to pilotage inwards, and in the port 
from whence she shall clear out or sail as to pilotage outwards ; 
which sums of money shall and may be levied in such and in the 
like manner, according to the amount of any such sums of money as 
aforesaid respectively, as any penalty or penalties of the like amount 
may be recovered and levied under and by virtue of this act, de- 
mand thereof being made in writing at least fourteen days before 
such levy. 

XLV. And be it further enacted, That the consignees or agents Consignees or 
of any ship or vessel, from whom any sum of money due to any agents n^ re- 
licensed pilot for pilotage shall have been recovered, or shall be re- JJ^c^they ° 
covcrable, or by whom any such sum of money shall have been paid, have paid or 
are hereby authorized and empowered to retain in their hands re- are liable to. • 
spectively, out of any monies which they may have received, or shall 
thereafter receive, for or on account of such ship or vessel, or the 
owner or owners thereof, so much as shall be sufficient to pay and 
discharge such pilotage, and any expenses attending the same. 

XLVI. And in order to prevent as well impositions and disputes i„ what man- 
respecting the charges for, as evasions in the payment of the pilotage ner pilotage of 
of such ships and vessels trading to and from the port of London, 
and not having British registers, as are by law required to be piloted gjgterlfrlling 
by pilots licensed by the said corporation of Trqjity House, be it to and from the 
further enacted, that from and after the passing qf this act, the master port of London 
or other person having the charge of every such ship or vessel which sha11 P aid * 
shall enter into or sail from the* said port of London, or the con- 
signees of or agents for such ship or vessel, shall pay, or cause to be 
paid at the Trinity House in London, to such person or persons as 
shall from time to time be in that behalf appointed by the said cor- 
poration of Trinity House, the full pilotage inwards and outwards 
respectively of every such ship or vessel ; that is to say, in aU cases 
as to pilotage outwards, the full amount of pilotage for the distance 
which such ship or vessel shall by law be required to be piloted by 
such licensed pilot as aforesaid ; and so far as concerns the pilotage 
inwards, where a duly licensed pilot shall have been on* board such 
ship or vessel, the full amount of pilotage for the distance piloted 
by him, if greater than that which such ship or vessel shall be so 
required to be piloted ; and if less, or if no such pilot shall have 
been on board, then the full amount of the pilotage for the distance 
which such ship or vessel shall* be by law required to be piloted as 
aforesaid ; and if such pilotage inwards be not paid within fourteen 
day 8 from the day of such ship or vesssel’s reporting inwards, the 
same shall and may be recovered by the said corporation from the 
master or other person having the charge of every such ship or vessel, 
or from the consignees or agents thereof, who shall have paid or 
made themselves liable to pay any other charge for such ship or 
vessel in the said port of London, and shall and may be levied in 
such and the like manner, according to the amount of any such sums 
of money respectively, as any penalty or penalties may be recovered 
and levied under ana by virtue of this act. 

XLVII. And be it further enacted, That the person or persona 
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so to be appointed by the said corporation of Trinity House of Dept- 
ford Strond as last aforesaid shall, upon his or their receiving such 
pilotage, give to the person paying the same a certificate thereof in 
writing, and that no ship or vessel not having a British register, and 
being required by law to be piloted as aforesaid, shall be cleared 
at the office of his Majesty’s customs in the said port of London, on 
her outward bound voyage, without the production of such certificate 
as aforesaid : and the said person or persons so to be appointed as 
aforesaid shall, upon proof to the satisfaction of the said corporation 
that such pilotage service hath been duly performed, pay over to the 
pilot duly licensed, who shall have had charge of every such ship 
or vessel, all such sum or sums of money as shall have been received 
by such person or persons appointed as aforesaid, and as shall be due 
and payable to such pilot for or in respect of such pilotage service 
so by him performed, after deducting and retaining thereout the 
poundage hereinbefore made payable to the said corporation ; and 
the residue of such pilotage received by such person or persons so 
appointed as aforesaid shall, together with the poundage aforesaid, 
be„carried to and applied to the purposes of the pilots’ fund of the 
said ^corporation of Trinity House of Deptford Strond hereinafter 
mentioned. 

XLVIII. Provided always, and be it further enacted, That in any 
case where such pilotage shall have been received as aforesaid, for 
or in respect of any ship or vessel not having a British register, if. 
it shall appear to fiho said corporation that no licensed pilot was inr 
fact employed on board thereof, ij shall and may be lawful to and 
for the said corporation, and they are hereby authorized, if they shall 
so think fit, out of such pilotage to make or give to any unlicensed 
person or persons who shall have piloted or assisted in piloting such 
ship or vessel during so long time as no licensed pilot shall, to tho 
knowledge of such unlicensed person or persons, have offered to 
take charge thereof, such compensation or reward as in the discre - 
tion of the said corporation they shall deem proper in that behalf, 
not exceeding the sum which would have been payable to a duly 
licensed pilot. 

XLIX. And in order the better to facilitate the ascertaining and 
settling the amount of the pilotage outward of ships and vessels not 
having British registers, in the port of London, under the authority 
of this act, be it further enacted, That the rates or amount of pilot- 
age outwatd, to be payable and paid in respect of all such ships and 
vessels, shall from time to time be calculated and made out according 
to the scale or amount of the tonnage of every ship or vessel, upon 
or according to which such ship or vessel shall fie rated in the said 
port of London, to the payment of the light and other dues payable 
to the said corporation of Trinity House of Deptford Strond, or ac- 
cording to the draught of water thereof, as the said corporation of 
Trinity House of Deptford Strond shall in their discretion think 
most proper ; any thing herein contained to the contrary thereof 
notwithstanding. 

L. And in order to prevent or settle controversies concerning the 
draught of water of ships and vessels from time to time on the river 
Thames, (not having British registers,) be it further enacted, That 



whenever any difference about the draught of water of any ship or 
vessel shall arise between the master or other person having the 
command of any such ship or vessel, and any person who shall have 
piloted the same into the said river, or who shall be required to 
pilot the same therefrom, pursuant to the directions of this act, the 
said corporation of Trinity House of Deptford Strond, or some proper 
officer or person appointed by them, shall admeasure the draught of 
water of such ship or vessel, and shall settle and determine the same 
between the parties, upon application made by either of them to the 
said corporation within twelve hours after such ship or vessel shall 
have arrived at her moorings in the river, on any inward voyage, or 
before the caigo thereof shall be begun to be unladen, or before such 
ship or vessel shall quit her moorings on any outward voyage, for 
which admeasurement the officer or person making the same shall be 
paid one guinea if the ship or vessel shall be below the entrance to 
the London Docks at Wapping, and half a guinea if above the said 
entrance to the London Docks, by the person against whom the said 
officer or person so appointed by the corporation of the Trinity House 
shall decide. 

LI. And whereas it may be expedient from time to time to selfeve 
such ships and vessels not having British registers as may come to the 
port of London with fish, corn or other provisions, in manner herein- 
after directed ; be it therefore enacted, that it shall be lawful for the 
said corporation of Trinity House of Deptford Strgnd, and they are 
hereby authorized and empowered from time tcbtvne, at their discre- 
tion, to make all such regulations^ relation to the piloting of ships 
not having British registers, bringing fish, com or other provisions 
into the port of London, and which are or ought to be piloted by 
pilots licensed by the said corporation of Trinity House, for the case 
and relief of such ships and vessels in respect of the rates or amount of 
pilotage hereby made payable or demandable for such ships and 
vessels, or for the exemption of such ships or vessels from any such 
rates or amount, or from any rules or regulations as to the pilotage 
of such ships or vessels under the provisions of this act, or of any 
other act of parliament relating to pilotage, or under any law or 
usage whatsoever, as the said corporation of Trinity House of Dept- 
ford Strond shall from time to time deem just, proper and expedient, 
in relation to such ships and vessels respectively ; any thing herein 
contained to the contrary 'thereof notwithstanding. 

LII. And whereas under and by virtue of the said acts, passed in 
the forty -eighth and fifty-second years of the reign of his said late 
Majesty king George the Third, the surplus rates of pilotage imposed 
on ships not havihg British registers have been applied in creating 
funds for the relief of superannuated and infirm pilots belonging to 
the said corporation of Trinity House of Deptford Strond, and the fel- 
lowship of the Cinque Ports respectively, as in the said acts men- 
tioned ; and it is expedient that the surplus rates of pilotage imposed 
by this act on such ships should be carried to such funds respectively, 
and that the said funds should be applied as hereinafter mentioned ; 
be it therefore enacted, that as well the fund already created for such 
superannuated and infirm pilots belonging to the said corporation of 
Trinity House of Deptford Strond as aforesaid, as also all such surplus 
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rates by this act, imposed or to be imposed as aforesaid, on ships not 
having British registers, which shall pertain to the establishment of 
the said corporation of Trinity House, shall be carried to a fund to be 
called “ The Pilots’ Fund,” and that such last mentioned fond shall 
be applied by the said corporation in the manner following ; (that is 
to say,) after defraying the expenses of carrying this act into execu- 
tion, so far as concerns the said corporation of Trinity House, the said 
fund shall be applied by the said corporation for the better support, 
maintenance or relief of such indigent pilots belonging to the said 
corporation, as shall become incapable of discharging their duty from 
advanced age, or from any accident or infirmity, and of the wives, 
widows and children of such pilots, to be applied and distributed in 
such manner and under such rules and regulations as the said cor- 
poration of Trinity House shall order and provide ; and that as well 
the fund already created for such superannuated and infirm pilots be- 
longing to the society or fellowship of the Cinque Ports as aforesaid, 
as also all such surplus rates of pilotage by this act imposed or to be 
imposed as aforesaid on ships not having British registers, which shall 
pertain to the establishment of the Cinque Ports, shall be applied by the 
said cpurt of Loadmanage for the better support, maintenance or relief 
of such indigent pilots belonging to the said society or fellowship as 
shall become incapable of discharging their duty from advanced age, 
or from any accident or infirmity, to be applied and distributed in 
such manner and_pnder such rules and regulations as the said court 
of Loadmanage, sqaN order and provide ; and as well all and every 
the pilots who shall receive any such surplus rates, as also the per- 
son or persons to whom the pilotage of ships and vessels not having 
British registers, and entering into or sailing from the said port of 
London, is by this act directed to be paid, shall and they are hereby 
required to pay over all such surplus rates to such receivers, and at 
such convenient places as shall be in that behalf respectively ap- 
pointed by the said corporation of Trinity House, and by the said 
lord warden and court of Loadmanage respectively ; of all which 
receipts, and of the appropriations aforesaid, the said corporation and 
the said lord warden and court of Loadmanage respectively, shall 
annually lay an account before parliament, within twenty days after 
• the commencement of each session. 

Owners or LIII, And be it further enacted, that no owner or master of any 

masters of ships ship or vessel shall be answerable for any loss or damage which shall 
swcrable for” happen ta, any person or persons whatsoever, from or by reason or 
loss from want means of no licenssd pilot being on board of any such ship or vessel, 
of a proper or of no duly qualified pilot being on board thereof, unless it shall be 
pilot, unless proved that the want of such licensed or of such duly qualified pilot 
refusafto trite res P ec ^ ve ty shall have arisen from any refusal to take such licensed 
one, fitc. or qualified pilot on board, or from the wilful neglect of the master 
of such ship or vessel in not heaving to, or using all practicable means, 
consistently with her safety, for the purpose of, taking on board 
thereof any pilot who shall be ready and offer to take chaige of the 
same. 

■Owners jQot LIV. Provided always, and be it further enacted, that nothing in 

liable for more this act contained shall extend or be construed td extend to make the 
an t e value owner 0 f ship or vessel liable in any such case for any loss or 
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damage beyond the value of such ship or vessel, and her appurtenances, 
and the freight due or to grow due for and during the voyage wherein 
such loss or damage may happen or arise. 

LV . And be it farther enacted, that no owner or master of any 
ship or vessel shall be answerable for any loss or damage which shall 
happen to any person or persons whomsoever from or by reason or 
means of any neglect, default, incompetency, or incapacity of any 
licensed pilot acting in the charge of any, such ship or vessel, under 
or in pursuance of any of the provisions of this act, where and so 
long as such pilot shall be duly qualified to have the charge of such 
ship or vessel, or where and so long as no duly qualified pilot shall 
have offered to take charge thereof. 

LVI. And be it further enacted, that nothing in this act contained 
shall extend or be construed to extend to deprive any person or per- 
sons of any remedy or remedies upon any contract of insurance, or of 
any other remedy whatsoever, which he or they might have had if 
this act had not been passed, by reason or on account of the neglect, 
default, incompetency, or incapacity of any pilot duly acting in the 
charge of any ship or vessel under or in pursuance of any of the pro- 
visions of this act, or by reason or on account of no pilot, or of np duly 
qualified pilot being on board of any such ship or vessel, unless it 
shall be proved that the want of a pilot, oy of a duly qualified pilot, 
shall have arisen from any refusal to take a pilot or a duly qualified 
pilot on board, or from the wilful neglect of the njaster of such ship 
or vessel, in not heaving to or using all practicatye^raeans consistently 
with the safety of such ship or vessel, for the purpose of taking on 
board any pilot who shall be ready and offer to take charge of such 
ship or vessel. 

LVIJ. Provided always, and be it further enacted, that no pilot 
licensed or to be licensed as aforesaid, who shall have executed the 
bond hereinbefore directed to be executed by him, and shall be 
piloting or conducting, within the limits specified in his license, any 
ship or vessel which he shall be duly qualified to pilot, or be piloting 
in the absence of a duly qualified pilot, shall be liable to any action 
for damages at the suit of the party grieved in any greater sum than 
the amount which shall have been specified by way of penalty in 
such bond, and the pilotage payable to him in respect of the voyage 
on which such ship or vessel shall then be, for any loss or damage 
which shall happen from or by reason or means of his neglect or want 
of skill whilst acting in his capacity of a pilot on board such ship or 
vessel. t 

LVUI. And be it further Enacted, that every master of any ship 
or vessel who shall act himself as a pilot, or who shall employ or 
continue employed as a pilot any unlicensed person, or any licensed 
person acting out of the limits for which he is qualified, or beyond 
the extent of his qualification, after any pilot licensed and qualified 
to act as such, within the limits in which such ship or vessel shall then 
actually be, 6hall have offered to take chaige of such ship or vessel, 
or have made a signal for that purpose, shall forfeit for every such 
offence double the amount of the sum which would have been legally 
demandable for the pilotage of such ship or vessel, and shall likewise 
forfeit for every such offence an a&ditional penalty of five pounds for 
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every fifty tons burthen of such ship or vessel, if the corporation of 
Trinity House of Deptford Strond, as to cases in which pilots licensed 
by or under the said corporation shall be concerned, or the said lord 
warden for the time being, or his lieutenant for the time being, as to 
cases in which the Cinque Port pilots shall be concerned, shall think 
it proper that the person prosecuting should be at liberty to proceed 
for the recovery of such additional penalty, and certify the same in 
writing* «. 

LIX. Provided always, and be it further enacted, that for and not- 
withstanding any thing in this act contained, the master of any col- 
lier, or of any ship or vessel trading to Norway, or to the Cattegat or 
Baltic, or round the North Cape, or into the White Sea, on their in- 
ward or outward voyages, or of any constant trader inwards, from the 
ports between Boulogne inclusive and the Baltic (all such ships and 
vessels having British registers, and coming up either * either by the 
North Channel, but not otherwise), or of any Irish trader using the 
navigation of the rivers Thames and Medway, or of any ship or 
vessel employed in the regular coasting trade of the kingdom, or of 
any ship or vessel wholly laden with stone from Guernsey, Jersey, 
Alderney, Sark, or Man, and being the production thereof, or of any 
ship or vessel not exceeding the burthen of sixty tons, and having a 
British register, except as hereinafter provided ; or of any other ship 
or vessel whatever, whilst the same is within the limits of the port or 
place to which sh^elongs, the same not being a port or place in re- 
lation to which paptivular provision hath heretofore been made by any 
act or acts of parliament, or by any charter or charters for the appoint- 
ment of pilots, shall and may lawfully, and without being subject to 
any of the penalties by this act imposed, conduct or pilot his own 
ship or vessel when and so long as he shall conduct or pilot the same 
without the aid or assistance of any unlicensed pilot or other person 
or persons than the ordinary crew of the said ship or vessel. 

LX. Provided also, that from and after the passing of this act it 
shall and may be lawful for his Majesty, by and with the advice of 
his privy council, or by any order or oders in council, to permit and 
authorize ships and vessels not exceeding the burthen of sixty tons, 
and not having a British register, to be piloted and conducted without 
having a duly licensed pilot on board, upon the same terms and con- 
ditions as are by this act imposed on British ships and vessels, not 
exceeding the like burthen. 

LXI. Provided also, that nothing in this act contained shall ex- 
tend or be construed to extend to subject the master or owner of any 
ship or vessel to any of the penalties 'of this act, for employing any 
person or persons whomsoever as a pilot or pilots in and for the 
assistance of such ship or vessel whilst the same shall be in distress, 
or in consequence thereof, or under any circumstances which shall 
have rendered it necessary for such owner or master to avail himself 
of the best assistance which at the time could be procured; any 
thing herein contained to the contrary thereof in anywise notwith- 
standing. - 

LXII. Provided always, and be it further enacted, that nothing in 


(6) So in the roll. 
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this act contained shall extend or be construed to extend to subject being owner or 
to any penalty the master or mate of any ship or vessel being the ^ 

owner or a part-owner of such ship or vessel, and residing at Dover, iJ,ver*iic. 
Deal, or the Isle of Thanet, for conducting or piloting such his own may pilot his 
ship or vessel from any of the places aforesaid, up or down the rivers own ship up or 
Thames or Medway, or into or out of any port or place within the 
jurisdiction of the Cinque Ports. Medway. 

LXIII. Provided always, and be it further enacted, that when any Ships brought 
ship or vessel shall have been brought into any port or ports in Eng- into any port 
land by any pilot duly licensed, nothing in this act contained shall by pilots may 
extend or be construed to extend to subject to any penalty the master |j® 
or mate, or other person belonging to such ship or vessel, and having f 0 ? certain 
the command thereof, or if in ballast, any person or persons appointed purposes, 
by any owner, or master or agent of the owner thereof, for afterwards 
removing such ship or vessel in such port or ports for the purpose of 
entering into or going out of any dock, or for changing the moorings 
of such ship or vessel. 

LXIY. And be it further enacted, that every master or other per- Penalty for re- 
son having the command for the time being of any ship or vessel, porting to 
who shall report, or be privy or consenting to any other person’s* re- P 1,ot8 a falsc 
porting to any pilot taking the charge of such ship or vessel, a false ° * 

account of the draught of water of such ship or vessel, shall forfeit draught of 
and pay for every such offence, in addition to the payment of the full water, or altcr- 
rate of pilotage to the pilot entitled thereto, doqjble the amount of m *rks de- 
such pilotage ; and any master or other person having the command j£[3Sit. 
for the time being of any ship or vessel, or having any interest, share, 
or property therein, who shall fraudulently alter any marks on the 
stem or stern-post thereof, denoting the draught of water, or shall be 
privy and consenting thereto, shall for any such offence forfeit and 
pay the sum of five hundred pounds. 

LXV. And be it further enacted, that a particular description of Description of 
the person of every pilot shall be written in or upon or indorsed on pilot to bo on 
the back of his license; and every captain or master or other per- “is licenso, &o. 
son having the command of a ship or vessel shall, on receiving a 
pilot on board, inspect his license ; and if he shall have reason to 
think that such pilot is not the person to whom the license was 
granted, such captain or master or other person is hereby required 
forthwith to transmit a copy of such license to the corporation or 
other authority by which such license shall have been granted, 
stating the date thereof, together with such account and ‘description 
of the person producing such license as may lead to the discovery of 
the offender. 

LXVI. And Bfe it further enacted, that no person shall take No pilot skall 
charge of any ship or vessel, or in any manner act as a pilot, or act until bis 
receive any compensation for acting as a pilot, until his license shall {^ n8C 
have been registered by the principal officers of the custom-house of teredjnor" 
the place at or nearest to which such pilot shall reside, (which officers without pro- 
are hereby required to register the same without fee or reward), nor during it 
without having his license at the time of his so acting in his personal 
custody, and producing the same to the master of any ship or vessel, 
or other person who*£fcall be desirous of employing him as a pilot, or 
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to whom he shall offer his services, on pain of forfeiting a sum not 
exceeding thirty pounds, nor less than ten pounds, for the first 
offence ; and for the second or any subsequent offence, a sum not ex- 
Penalty. ceeding fifty pounds, nor less than thirty pounds ; and upon further 
pain, as to any person licensed as aforesaid, of forfeiting his license 
or being suspended from acting as a pilot, by and at the discre- 
tion of the corporation, or other authority from which such pilot’s 
license was derived, either for the first, second, or any subsequent 
offence. 
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LXVII. And be it further enacted, that every pilot licensed or to 
be licensed as aforesaid, shall, at all times when thereunto required, 
produce or deliver and yield up his license to the corporation or other 
authority by which the same was granted ; and that on the death of 
any such pilot, his executors or administrators, or one of them, or 
the person or persons to whose hands the license of such deceased 
pilot shall come, shall without wilful delay transmit such license to 
the corporation or other authority by which the same was granted, on 
pain of such pilot, executor, administrator, or other person, forfeiting 
for any neglect therein a sum not exceeding twenty pounds nor less 
than forty shillings. 

LXVTII. And be it further enacted, that from and after the pass- 
ing of this act, if any pilot,,, licensed by virtue of this act, or other- 
wise duly licensed, shall keep, or be concerned in keeping, either by 
himself or any ag^nt or servant, or other person, or shall in any way 
be interested in th$ keeping of any public-house or tavern or place 
of public entertainment, or in the selling of any wine or spirituous 
liquors, or tobacco or tea (unless buch pilot shall have kept or been 
concerned or interested in the same before the first day of March, 
one thousand eight hundred and eight, and shall be duly authorized 
by the corporation, or other authority under which such pilot shall 
act, to continue in such business or employment) : or if any pilot, 
licensed as aforesaid, shall be convicted of any offence against any 
law or laws relating to the revenues of customs or excise, or shall 
be concerned in or shall wilfully connive at any indirect practices or 
frauds against the revenues of customs or excise, or shall procure, 
abet, connive at, or participate in any destruction, spoil, or conceal- 


ment, fraud, exaction, or corrupt practice, relating to ships or vessels, 
or persons in distress at sea, or by shipwreck, or relating to the 
tackle, apparel, or furniture or the cargoes of such ships or vessels, 
or relating to the crew or passengers belonging thereto, or the 
monies, goods, or chattels of any of .them, then and in every such 
case every pilot shall (over and above all other punishments, mulcts, 
and penalties for such offences), be adjudged to forfeit his license, or 
shall be suspended from acting as a pilot, by and at the discretion of 
the corporation or other authority, from which such pilot’s license was 
derived. 


Pilots suspend- 
ed or adjudg- 
ed to have for- 
feited their 
licenses; liable 
to penalty for 
acting. 


LXIX. And be it further enacted, that if any person, suspended 
or adjudged to have forfeited his license as a pilot, shall, during the 
time of such suspension, or after such adjudication, take upon him- 
self to conduct any ship or vessel as a pilot, such person shall be 
liable to all such penalties, to be recovered hnd applied in like 
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manner and form as are provided by Otis act, against any person who 
shall pilot or conduct any ship or vessel without ever having been 
licensed as a pilot. 

LXX. And be. it farther enacted, that it shall be lawful for any 
licensed pilot within the limits of his license, and the extent of his 
qualification therein expressed, to supersede in the charge of any ship 
or vessel any person not licensed to act as a pilot, or not licensed so 
to act within such limits, or acting beyond # the extent of his qualifica- 
tion ; and every person assuming or continuing in the charge or con- 
duct of any ship or vessel, without being a duly licensed pilot, or 
without being duly licensed to act ‘ as a pilot within the limits in 
which such ship or vessel shall actually be, or beyond the extent of 
his qualification, as expressed in his license, after any pilot, duly 
licensed and qualified to act in the premises, shall have offered to 
take charge of such ship or vessel, shall forfeit for every Buch 
offence a sum not exceeding fifty pounds nor less than twenty 
pounds. 

LXXI. Provided always, and be it further enacted, that for and 
notwithstanding anything in this act contained, any person whatso- 
ever shall and may lawfully, and without being subject to any penalty 
by this act imposed, assume or continue in the charge or conduct of 
any ship or vessel as a pilot, where and so long as a pilot duly 
licensed and qualified shall not have offered to take the charge of 
such ship or vessel, or made a signal for that purpose, or where and 
so long as such ship or vessel shall be in distrSsff, or under circum- 
stances which shall have rendered it necessary for the master of such 
ship or vessel to avail himself of the best assistance which at the time 
could be procured. 

LXXII. And be it further enacted, that every pilot licensed or to 
be licensed as aforesaid, who shall, when not actually engaged in his 
capacity of pilot, refuse or decline or wilfully delay to go off to or on 
board of or to take charge of any ship or vessel wanting a pilot, and 
within the limits specified in his license, and of which he shall be 
qualified to take charge, upon the usual signal for a pilot being dis- 
played from such ship or vessel, or upon being required so to do by 
the captain, or by any commissioned or warrant officer of or belong- 
ing to such ship or vessel (if the same shall be in his Majesty *s ser- 
vice), or by the master, or other person having the command of such 
ship or vessel, or by any person or persons interested therejn as prin- 
cipal or agent (if the same shall not be in his Majesty’s service), or 
upon being required so to do in either of the cases aforesaid, by any 
officer of the corporation or society to which such pilot shall belong, 
or by any principal officer of his Majesty’s customs (unless in any of 
the cases aforesaid) it shall be unsafe for such pilot to obey such 
signal, or comply with such requisition, or he shall be prevented from 
so doing by illness or other sufficient cause to be shown by him in 
that behalf; and every pilot licensed or to be licensed as aforesaid, 
who shall on any frivolous pretext quit any ship or vessel, or decline 
the piloting thereof, after he has been engaged to pilot the same, or 
after going alongsidethereof, before the. service shall have been 
performed for which K& was hired, and without leave of the captain 
of such ship or vessel (if in his Majesty’s service) or of the 
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master or other person having the command of such ship or vessel 
(if not in his Majesty's service), shall forfeit for every such offence 
any sum not exceeding one hundred pounds, nor less than ten 
pounds, and shall be liable to be dismissed from being a pilot, or 
suspended from acting as such, at the discretion of the corporation 
or other authority by whom such pilot was licensed. 

Penalty on LXXIII. And be it further enacted, that in case any pilot, 
pilots for cm- licensed or to be licensed a's aforesaid, shall employ or make use of, 
P uirin ff the™" or com P e ^ or require any person having the command or charge 
employment of an y ship or vessel, to employ or make use of any boat, anchor, 
any boat, &c. cable, hawser, or other matter or thing in or for the service or pre- 
beyond what tended service of such ship or vessel beyond what shall actually and 
th^^toT b Qn d fide be necessary and proper for the use thereof, with intent 
ertaso expense. t ^ ere % to enhance or increase the charge or expense of pilotage or 
pilot assistance of such ship or vessel, whether for the gain and emo- 
lument of such pilot, or for the gain or emolument of any other per- 
son or persons whomsoever, then and in every such case the person 
so offending shall forfeit and pay a sum not exceeding fifty pounds, 
nor. less than ten pounds, and shall also be liable to be de- 
prived* of his license, or suspended from acting as a pilot, at 
the discretion of the corporation or other authority by whom he was 
licensed. 

Penalty for LXXIV. And be it further enacted, that in case any pilot, 
lending license, licensed or to be Kcensed as aforesaid, shall lend his license to any 
drunkenness unlicensed person to- assist him in acting or claiming to act as a 
and for con-’ licensed pilot, or in case such unlicensed pilot, or any person not 
ducting any being a pilot, but acting under pretext or colour of being a pilot, 
vessel into shall by drunkenness render himself incapable of conducting any ship 
kurmg^he^ m * or vesse ^ or wilfully or negligently run any ship or vessel on 
tame, or ob- shore, or lose or injure the same, or the tackle or furniture thereof, 
taining chargo or shall wilfully and knowingly conduct, lead, decoy, or betray any 
thereof by mis- 8 hip or vessel into danger in any manner not already provided 
representation. a ^ a | n8 ^ by an y statute or statutes, or shall unnecessarily or impro- 
perly cut any cable or cables of or belonging to any ship or vessel, 
or cause or procure the same to be cut unnecessarily and impro- 
perly ; or if any such person shall by wilful misrepresentation of any 
circumstances upon which the safety of any ship or vessel shall 
appear materially to depend, for the time being, obtain or endeavour 
to obtain the chaige and conduct of any such ship or vessel, then 
and in every such case the person so offending, or who shall aid in, 
procure, abet, or connive at the compiitting of any such offence or 
offences, shall, besides being liable to damages at the suit of the 
party grieved, forfeit and pay a sum not exceeding one hundred 
pounds nor less than twenty pounds ; and if the person so offend- 
ing shall be a pilot, he shall also be liable to be deprived of his 
license, or suspended from acting as a pilot, at the discretion of the 
corporation or other authority by whom his license was granted. 
Penalty on LXXV. And whereas the dock master or dock masters appointed 
Pjk*! (oT ^ ot by divers dock companies in the port of London, under and by 

orders oV dock virtue of divers acts of Parliament, have po^er and authority to 

masters. direct the mooring and unmooring, < moving oC removing of ships and 

other vessels, within certain distances from the entrances out of the 
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river Thames into the docks of such companies respectively ; be it 
therefore enacted, that from and after the passing of this act, if any 
pilot having the charge or direction of any ship or vessel within such 
distances from the respective entrances into the said docks respec- 
tively from the river Thames, and either intended to go into or having 
recently come out of the docks of the said companies respectively, 
shall neglect or refuse to obey such orders or directions as shall or 
may from time to time be given to such pilot by the said dock master 
or dock masters respectively, under and by virtue of and agreeably 
to the powers vested in him and them by any act or acts of Parlia- 
ment, touching or relating to the mooring, unmooring, moving or 
removing of such ships or vessels so being under the charge or 
direction of such pilot as aforesaid, then and in every such case, 
every pilot so offending shall forfeit and pay a sum not excelling 
fifty pounds, nor less than twenty pounds ; and every such^pilot 
shall be liable to be dismissed from being a pilot, or suspended from 
acting as such, at the discretion of the corporation, or other authority 
by whom such pilot was licensed. 

LXXVI. And be it further enacted, That all fines, penalties* or How penalties 
forfeitures hereinbefore or hereinafter imposed by this act, or by any f^° ve c ^^J ay 
of the bye-laws, rules, orders, regulations, or ordinances hereby recovc 
directed to remain in force, or hereafter to*be made under the autho- 
rity of this act, which shall exceed the sum of twenty pounds (the 
manner of levying whereof shall not by this act be otherwise expressly 
provided for), and likewise all fines, penalties, or forfeitures imposed 
as aforesaid, (the manner of levying which shall not by this act be 
otherwise expressly provided for), in cases where the lowest penalty 
recoverable not being greater than twenty pounds, and the largest 
penalty recoverable being greater than twenty pounds, the party pro- 
secuting shall proceed in respect thereof for a sum greater than 
twenty pounds, with the written consent of the corporation of Trinity 
House of Deptford Strond, or of the said lord warden or his lieu- 
tant for the time being respectively (as the case may be), shall and 
may be recovered with full costs of suit, by action of debt, bill, 
plaint, or information, in any of his Majesty's courts of record at 
Westminster, to be commenced within twelve calendar months next 
after such offence or offences shall be committed, or within such 
other time as is hereinafter in that behalf directed ; the venue in 
which said action, bill, plaint, or information, shall and may, at the 
option of the plaintiff or informant, be laid, and the said adtion, bill, 
plaint, or information, tried either in the county of Middlesex or the 
city of London, or else in such’county or place wherein the offence 
or offences shall hhve been committed, and no esspign, protection, 
wager of law, or any more than one imparlance shall be allowed ; 
and in any such case or cases, it shall be lawful to sue for the largest 
penalty or penalties recoverable in that behalf, and the jury giving 
the verdict shall and may award either such largest penalty or penal- 
ties, or any other smaller sum or sums of money, not less than the 
sum specified as the lowest penalty recoverable in that behalf. 

LXXVII. And be^it further enacted, That all fines, penalties, or 
forfeitures hereinbefore^ hereinafter imposed by this act, or by any 
of the bye-laws, rules, orders, regulations, or ordinances hereby recovered. 
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directed to remain in force, or hereafter to be made under the autho- 
rity of this act, and which shall not exceed twenty pounds, (the 
manner of levying whereof shall not by this apt be otherwise ex- 
pressly provided for), and likewise all fines, penalties, or forfeitures 
imposed as aforesaid (the manner of levying which shall not by this 
act be otherwise expressly provided for), in cases where the lowest 
penalty recoverable, not being greater than twenty pounds, and the 
largest penalty recoverable being greater than twenty pounds, the 
party prosecuting shall proceed in respect thereof for any sum not 
exceeding twenty pounds, with such written consent as aforesaid, 
l&all and may be levied and recovered within six calendar months 
after the offence or offences committed, or within such other times 
as is hereinafter in that behalf directed, before any justice or justices 
of tjju peace for the county, city, division, or place where the offence 
or tmfences shall be committed ; or if committed by any pilot, then 
before any justice or justices of the peace for the county, city, divi- 
sion, or place aforesaid, or before any justice or justices of the 
peace, or any magistrate or magistrates of the city, town, or port to 
which such pilot shall belong ; or if committed by any owner or 
master of any ship or vesstel, before any justice or justices of the 
peace for the county, city, division, or place where the offence or 
offences shall have been committed, or before any justice or justices 
of the peace, or any magistrate or magistrates of the county, city, 
town, or port at which such owner or master shall reside, or to which 
the ship of such owner or master shall belong : or if committed ou 
any part of the sea from Orfofdness to the mouth of the river 
Thames, or from Dungeness to the mouth of the river Thames, or 
upon the rivers Thames or Medway, then only before some justice 
or justices of the peace of the counties of Kent, Surrey, Essex or 
Middlesex, or before some magistrate or magistrates of the city of 
London ; and all and every the justice and justices, magistrate and 
magistrates aforesaid, is and are hereby empowered and required, upon 
complaint to him or them made, to grant a warrant to bring before 
him or them such offender or offenders at the time or place in such 
warrant specified ; and if on conviction of the offender or offenders 
respectively, on his, her, or their confession, or on the evidence of 
any one or more credible witness or witnesses upon oath, (which 
oath such justice or justices, magistrate or magistrates, is and are 
hereby empowered to administer), such fine, penalty or forfeiture 
shall not'be forthwith paid, it shall and may be lawful to and for 
such justice or justices, magistrate or magistrates, to levy the penalty 
by distress, and for want of distress' to commit every such offender 
or offenders to the common gaol or house of correction for the county, 
city or place where such offender or offenders shall be convicted, 
there to remain without bail or mainprize for any time not exceeding 
Bix calendar months, nor less than twenty- one days, unless such 
fine, penalty, or forfeiture, and all reasonable charges attending the 
recovery thereof, shall be sooner paid : provided always, that in case 
the said respective periods of twelve calendar months, and six calen- 
dar months, or either of them, within which fine*, penalties, or for- 
feitures are to be sued for as aforesaid, shall in any case or cases 
elapse and run out before any action or prosecution hereby authorized 
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and directed shall have been commenced for the recovery of such 
fines, penalties, or forfeitures ; and if it shall in manner hereinafter 
mentioned be made to appear, as soon after as the circumstances of 
the case shall reasonably admit, that the commencement of the action 
or prosecution has been delayed by reason of the absence of any 
party or parties whether offending or complaining, or by the absence 
of any necessary witness or witnesses, then upon such circumstances 
being stated by affidavit in writing, made before any judge of any of 
his Majesty's courts of record at Westminster, it shall thereupon be 
lawful for any such judge or judges to order or authorize the com- 
mencement of such action or prosecution within such further time 
as such judge shall think fit to limit in that behalf ; and in such 
case, the action or actions, prosecution or prosecutions so ordered or 
authorized, shall and may be commenced and prosecuted within the 
time or respective times so limited, in like manner and with the like 
effect in all respects, as if such prosecutions had been commenced and 
prosecuted within the said respective periods of twelve months, and 
six months hereby limited. 

LXXVIII. And be it further enacted, That in case any, person J«»tice of any 
against whom a warrant shall be issued by any justice or justices, ^hjc^anSfen- 
magistrate or magistrates, before or after any conviction for any der may escape 
offence against this act, shall escape, go into, or reside, or be in any may endorse 
other county, riding, division, city, liberty, town, or place, not within tho original 
thejurisdiction of the justice or justices, magistrate or magistrates ^an^horite 
granting such warrant, it shall be lawful for an> justice of the peace the peace offi- 
of the county, riding, division, city, liberty, town, or place, into cers to execute 
which such person shall escape, either before or after conviction, and k- 
they and every 6i them are hereby required upon proof made upon 
oath of the handwriting of any justice or justices, magistrate or 
magistrates granting such warrant, to endorse his or their name or 
names on such warrant, and the same when so indorsed shall be 
sufficient authority to all peace officers to execute such warrant in 
such other county, riding, division, city, town, or place, out of the 
jurisdiction of the justice or justices granting the said warrant ; and 
any justice or justices respectively, on the offender being apprehended 
and brought before him or them, within their respective jurisdictions, 
may proceed to hear and determine the complaint, in the same man- 
ner as if it had originally arisen within his or their respective jurisdic- 
tions, or may direct the offender to be carried, and such offender 
shall accordingly, in that case, be carried to or before the justice 
or justices who granted the original warrant, to be dealt with accord- 
ing to law. 

LXXIX. And be it further enacted, that if any person who shall Witnesses not 
be summoned as a witness upon any complaint or information before appearisgmy 
any justice or justices of the peace, magistrate or magistrates, shall ^ dmhoaieof 
refuse or neglect to appear at the time by such summons appointed, correction. .. 
having no just cause for such neglect or refusal, it shall be lawful for 
such justice or justices, magistrate or magistrates, on proof of such 
summons having been served, and of a tender of reasonable ex- 
penses having been made to such person on his being served with 
such summons, to ifsne a warrant, under his hand and seal or their 
hands and seals, to bring such person before him or them ; and if on 
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appearance, or on being brought before any justice or justices, ma- 
gistrate or magistrates, such person shall refuse to be examined on 
oath concerning the premises, without having some just cause for 
such refusal, it shall be lawful for such justice or justices, magistrate 
or magistrates, by warrant under his hand and seal, or their hands 
and seals, to commit such person to the house of correction of the 
county, city, division, or place where any such person shall be appre- 
hended, there to remain for any time nofexceeding six weeks, nor 
less than ten days, as any such justice or justices, magistrate or magis- 
trates, shall direct. 

LXXX. And be it further enacted, that every person who in any 
examination upon oath, under the provisions of this act, shall wilfully 
give false testimony, or a false account of the matter sworn to by such 
person, shall be liable to be prosecuted for the Bame by indictment, 
and if duly convicted of false swearing in the premises, shall be sub- 
ject and liable to such punishments, disqualifications, and disabilities, 
as any person would be subject or liable to for wilful and corrupt 
perjury, in any other case by the laws and statutes of the realm. 

jiX^XI. And for the more easy and speedy conviction of offenders 
against this act, be it further enacted, that all and every justice and 
justices of the peace, magistrate or magistrates, before whom any 
person shall be convicted cf any offence against this act, or against 
any bye-law, rule, regulation, or order hereby directed to remain in 
force, or hereafter to Be made under the authority hereof, shall and 
may cause the conyiofcion to be drawn up according to the following 
form, or in words to the like effect ; videlicet , 

“ Be it remembered, that on the day of in 

the year of our Lord A. B. is convicted before me [or us], 

one [or two, as the case may be] of his Majesty’s justices of the peace 
for the [here specify the offence , and the time and place 

when and where committed , as the case may be,] contrary to an act 
passed in the sixth year of the reign of king George the Fourth, inti- 
tuled, [here insert the title of this act], and I [or we] do adjudge that 
the said [ insert the offender's name] hath therefore forfeited 

the sum of [here insert the penalty ]. Given under my hand and seal 
[or our hands and seals] the day and year first above written.** 

And no certiorari, or other writ or process for the removal of any 
such conviction, or any proceedings thereon, into any of his Majesty's 
Courts of Record at Westminister, shall be allowed or granted. 

LXXXII. And be it further enacted, that it shall and may be 
lawful to and for any person or persons so convicted by any justice 
or justices of the peace, magistrate or magistrates'before mentioned, 
of any offence or offences against this act, or against any bye-law, 
rule, order, regulation, or ordinance hereby directed to remain in 
force, or hereafter to be made under the authority hereof, within three 
calendar months next after such conviction, to appeal to the justices 
of the peace assembled at the general quarter sessions holden for the 
county, city or place where the matter of appeal shall arise, first 
giving ten days notice of such appeal to the person or persons 
appealed against, and of the matter thereof, and* within fourteen days 
next after such notice entering into a recognizance before some jus- 
tice of the peace for such county, city or place, with sufficient sureties 
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conditioned to try such appeal, and for abiding the determination of 
the court therein ; and such justices so assembled shall, upon due 
proof of such notice having been given, and recognizance entered 
into, hear and determine the matter of such appeal, and may either 
confirm or quash and annul the said conviction, and award such costs 
to either party as to them shall seem just and reasonable (and the 
decision of the said justices therein shall be final, binding and conclu- 
sive) ; and no proceeding to be had or taken in pursuance of this act Proceedings 
shall be quashed or vacated for want of form only, or be removed by 
certiorari or any other writ or process whatsoever, into any of his want of form. 
Majesty’s Courts of Record at Westminster or elsewhere ; any law or removed by 
or statute to the contrary thereof in anywise notwithstanding. certiorari. 

LXXXIII. And be it further enacted, that one-third of all fines or Application of 
penalties to be levied in pursuance of this act, or under any bye-law, penalties. • 
rule, order, regulation, or ordinance hereby directed to remain in force, 
or hereafter to be made under the authority of this act, by whomso- 
ever incurred, (save and except such fines or penalties, the application 
whereof shall by this act be otherwise expressly provided for), shall 
go to the person who shall inform or sue for the same, and, the re- 
mainder of all such fines or penalties shall be carried to and applied 
to the purposes of the said fund belonging to the said Corporation of 
Trinity House, called “ The Pilot’s Fund,” in case such fines or 
penalties shall be incurred by pilots licensed by the said corporation, 
or by any person or persons in relation to any # matters wherein such 
last-mentioned pilots shall be in anywise concerned ; and in case such 
fines or penalties shall be incurred by pilots belonging to the fellow- 
ship of the Cinque Ports, or by pilots under any other jurisdictions 
or authorities, or by any other person or persons in relation to any 
matters wherein such pilots respectively shall be in anywise con- 
cerned, then the remaining two-thirds of such last-mentioned fines 
or penalties shall be carried to and applied to the purposes of such 
fund as hath been or shall be created for the relief of such indigent 
pilots belonging to the said fellowship, or such other jurisdictions or 
authorities respectively, as shall become incapable of discharging their 
duty from advanced age, or from any accident or infirmity. 

LXXXIV. And be it further enacted, that if any suit or action Limitation* of 
shall be brought or prosecuted against any person or persons for any actions, 
thing done or to be done in pursuance of this act, in every such case 
the action or suit shall be commenced within six calendar months 
next after the fact committed, a and not otherwise, and shall be laid 
or brought in the county, city, or place where the cause of action 
arises, and not elsewhere ; and the defendant or defendants in such 
action or suit may plead the general issue not guilty, and give this general issue, 
act and the special matter in evidence at any trial to be had there- 
upon, and that the same was done in pursuance and by the authority 
of this act ; and if it shall appear so to be done, or if any such action 
or suit shall be brought after the time limited for bringing the same, 
then the jury shall find for the defendant or defendants ; and if the 
plaintiff or plaintiffs shall become nonsuited, or suffer a discon- 
tinuance of his or their action or actions, or if a verdict shall pass 
against the plaintiff or plaintiffs, Or if upon demurrer judgment shall be 
given against the plaintiff or plaintiffs, the defendant or defendants shall 

z z 2 
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have treble costs, and shall have such remedy for the same as any de- 
fendant or defendants hath or have for costs of suit in other cases of law. 

LXXXV. And be it farther enacted, that all acts of parliament, 
and all clauses, provisions, powers, authorities, regulations, penalties 
and forfeitures contained in any act, which in any manner relate to 
the regulation of pilots or pilotage within any river, port or harbour, 
or within any local limits specified in any such act, clause or provi- 
sion, and in which any reference is made to the said acts passed in 
the forty-eighth and fifty-second years of the reign of his said late 
Majesty king George the Third as aforesaid, or either of them, or in 
any manner apply thereto, or vary or alter any of the provisions 
thereof as to pilots or pilotage within any such limits, shall continue 
in full force notwithstanding the repeal of the said acts of the forty- 
eighth and fifty -second years aforesaid, and shall be deemed to refer 
and apply to this act, and shall be so construed as if the same were 
particularly referred to in this act ; any thing in this act to the con- 
trary notwithstanding. 

LXXXVI. Provided always, and be it farther enacted, that nothing 
in this act contained shall extend or be construed to extend to any 
ships or vessels belonging to his Majesty, his heirs and successors, 
as to their being compelled to take pilots on board. 

LXXXVI J. Provided always, and be it further enacted, that nothing 
herein contained shall extend to affect or impede the jurisdiction of the 
court of Loadmanage, as far as respects the pilots appointed under the 
authority of the said' court: and provided also that nothing in this act 
contained shall extend or be cons tried to extend to affect or impair 
the jurisdiction of the High Court of Admiralty. 

LXXXVIII. Provided always, and it is hereby further enacted 
and declared, that nothing in this act, contained shall extend or be 
construed to extend to prejudice or take away any right, property, 
authority or jurisdiction of the mayor of the city of London, or of the 
mayor and commonalty and citizens of the city of London, to, in and 
upon the river Thames, aforesaid. 

LXXX1X. And be it further enacted, that nothing in this act con- 
tained shall extend or be construed to extend to the taking away, abridg- 
ing, defeating, impeaching, or interrupting of any grants, liberties, fran- 
chises, or privileges heretofore granted by any charters or acts of par- 
liament to the pilots of the Trinity House of the townofKingston-upon- 
Huli, or ths Trinity House of Newcastle-upon-Tyne, or to give any au- 
thority to the Corporation of the Trinity House of Deptford Strond, 
within any ports or districts having separate jurisdictions in matters 
of pilotage, under any act of parliament or charter, or to alter or 
repeal any provisions contained in any act or acts of parliament re- 
lating to the pilots of any ports or districts in relation to which parti- 
cular provision shall have been made in any act or acts of parliament 
as to the pilots or pilotage, or to the pilotage within the limits pre- 
scribed by any act or acts of parliament relating to pilotage for such 
ports, or to the burthen of vessels navigating to or from such ports. 

XC. And be it further enacted, that all provisions, clauses, penal- 
ties, and forfeitures, contained in an act passed in the eighth year of 
the reign of Queen Elizabeth, oi any other act or acts made and in 
force for the preservation of sea marks and beacons, shall extend and 



Appendix . 701 

be construed to extend to all vessels duly appointed to exhibit lights tend to all vw- 
therein for the preservation of ships and vessels at sea, and to all ™ exfiST 
persons removing, injuring, or destroying such vessels or lights, lights, &c. 
which offences may be laid and tried in any county in England. 

XCI. And be it further enacted, that every person who shall ride Penalty for 
by, make fast to, or remove, or wilfully run down, or run foul of any riding &c - 

vessel, appointed or placed to exhibit lights, or any buoy or beacon JJj* * 

belonging to the said Corporation of Trinity House of Depford beacon. 7 
Strond, or belonging to or placed by any other corporation having 
lawful authority to place the same, shall, besides being liable to the 
expense of replacing or making good any damage occasioned thereby, 
forfeit for every such offence any sum not exceeding fifty pounds, 
nor less than ten pounds, to be recovered by action of debt, bill, 
plaint, or information in which no essoign, protection, privilege, 
wager of law, or more than one imparlance shall be granted or al- 
lowed ; one-third of which said penalty shall go to the persons who 
shall inform or sue for the same, and the remainder of which said 
penalty shall go to the said Corporation of Trinity House of Deptford 
Strond, or other the corporation to which such vessel, buoy, or 
beacon shall belong, or by which the same shall have been placed as 
aforesaid, as the case may be, to be applied to the charitable purposes 
of the said corporations respectively. 

Public act, s. 92. 

Act may be altered or repealed this session, s. 9J. 

N. B . — The act is followed by two schedules, •containing rates of 
pilotage, and by the two following forms of oath. 


Schedule (B.) 

OATH to be taken by the Master and Wardens of the Society of 
Cinque Port Pilots. 

u I, A. B. do swear, that I will diligently and impartially examine 
and inquire into the capacity and skill of in the art of 

piloting ships and vessels over the flats, and round the Long Sand 
Head, and up the rivers of Thames and Medway, and into Ramsgate, 
Dover, Sandwich, and Margate Harbours, and also upon the coasts 
of Flanders and Holland ; and will make true and speedy return 
thereof to the lord warden of the Cinque Ports for the time being, or 
his deputy, without favour, affection, fee or reward. 

“ So help me GOD.” 


Schedule (C.) 

OATH to be taken by Sub-commissioners for Pilotage. 

“ I, A. B. do swear, that I will diligently and impartially examine 
into the capacity arid skill of in the art of piloting ships 

and vessels into the roadsteads, port, or harbour, and upon the coasts 
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following ; videlicet, \here describe the limits within which the person 
examined is intended to act as pilot ] and will make true and speedy 
return thereof to the Corporation of Trinity House of Deptford 
. Strond, without favour, affection, fee, or reward, other than such fee 
or reward as is allowed by the bye-laws or regulations duly established 
in that behalf. 

“ So help me GOD.” 


9 Geo. 4, c. 
21 . 
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No. XVIII. 

5 & 6 Wm. 4, c. 53. 

An Act to repeal an Act of the Ninth Year of his late Majesty, for 
regulating the carriage of Passengers in Merchant Vessels from the 
United Kingdom to the British Possessions on the Continent and 
Islands of North America ; and to make further Provision for 
regulating the Carriage of Passengers from the United Kingdom . 

Whereas it is expedient to make provision respecting the carriage 
of passengers from the United Kingdom to distant countries, and for 
that purpose to repeal a certain act passed in the ninth year of the 
reign of his late Majesty king George the Fourth, intituled “ An Act 
to regulate the Carriage of Passengers in Merchant Vessels from 
the United Kingdom to the Continent and Islands of North America 
be it therefore enacted by the king’s most excellent Majesty, by 
and with the advice and consent of the lords spiritual and temporal, 
and commons, in this present parliament assembled, and by the 
authority of the same, that the said recited act shall be and the 
same is hereby repealed : Provided nevertheless, that all fines, for- 
feitures, and penalties to which any person or persons may have 
become liable under the said act shall and may be sued for, pro- 
secuted, and recovered ; and that any right of action which may 
have accrued to any person or persons by virtue of the said act shall 
and may be enforced hereafter in such and the same manner in all 
respects as if this present act had not been made. 

II. And be it further enacted, that no ship carrying passengers 
from any port or place in the United Kingdom, or in the Islands of 
Guernsey, Jersey, Alderney, Sark, or Man, on any voyage to or for 
any port or place out of Europe, and not being within the Medi- 
terranean Sea, shall proceed on heryoyage with more persons on 
board than in the proportion of three persons for every five tons of 
the registered burthen of such ship, the master and crew being in- 
cluded in and forming a part of such prescribed number ; and that 
no such ship having more than one deck shall carry any passengers 
upon any such voyage as aforesaid unless she shall be of the height 
of five feet and a half at the least between decks ; and that no such 
ship having only one deck shall carry any passengers upon any such 
voyage as aforesaid unless a platform shall be laid beneath such 
deck in such a manner as to afford a space of the height of at least 
five feet and a half, and that no such ship shalLhave more than two 
tiers of berths ; and that no such "ship having two tiers of berths 



Appendix. 

shall carry any passengers on any such voyage as aforesaid unless 
there shall be an interval of six inches at the least between the deck 
or platform and the door of the lower tier throughout the whole 
extent thereof : Provided always, that, whatever may be the tonnage 
of the ship, no greater number of persons as passengers shall be 
taken on board than shall be after the rate of one such person for 
every ten superficial feet of the lower deck or platform unoccupied 
by goods or stores, not being the personal luggage of such persons, 
if such ship shall not have to pass the line on her voyage, or after 
the rate of one such person for every fifteen such clear superficial 
feet if such ship shall have to pass the line. 

III. And be it further enacted, that no ship carrying passengers 
on any such voyage as aforesaid shall be cleared out for such voyage 
from any port in the United Kingdom, or in the said Islands of 
Guernsey, Jersey, Alderney, Sark, or Man, unless and until there 
shall be actually laden and on board such ship good and wholesome 
provisions for the use and consumption of the said passengers, over 
and above the victualling of the crew, to the amount or in the pro- 
portion following; that is to say, a supply of pure water to the 
amount of five gallons to every week of the computed voyage for 
every passenger on board such ship, such water being carried in 
tanks or sweet casks, and a supply of. bread, biscuit, oatmeal, or 
bread stuffs to the amount of seven pounds weight, to every week 
of the computed voyage for every such passenger '• Provided always, 
that to the extent of one- third of such supply, pnd no more, seven 
pounds weight of potatoes may be deemed and computed to be 
equivalent to one pound weight of bread, biscuit, oatmeal, or bread 
stuffs in the supply of any ship bound to some place in North 
America : Provided also, that when any ship shall be destined to 
call at a port or place in the course of her voyage for the purpose of 
filling up her water, a supply of water at the rate before mentioned 
for every week of the computed voyage to such port or place of 
calling shall be deemed to be a compliance with the provisions of 
this act. 

IV. And be it further enacted, that the number of weeks deemed 
to be necessary for the voyage of any such ship, according to her 
destination, shall be determined by the following rule of computa- 
tion ; (that is to say,) 

For a voyage to North America, ten weeks : , 

For a voyage to South America on the Atlantic ocean, or to 
the west coast of Africa, twelve weeks : 

For a voyag| to the Cape of Good Hope, fifteen weeks : 

For a voyage to the Mauritius, eighteen weeks : 

For any other voyage, twenty-four weeks. 

V. And be it further enacted, that, before any such ship shall be 
cleared out for the voyage, the officers of the customs shall survey, 
or cause to be surveyed by some competent person, the provisions 
and water herein-before required for the consumption of the pas- 
sengers, and shall ascertain that the same are in a sweet and good 
condition, and shall* also ascertain that, over and above the same, 
there is on board an ample supply of water and stores for the vic- 
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tualling of the crew of the ship ; and such officers shall also ascertain 
that the directions herein-before contained in respect of the situa- 
tions of berths have been complied with. 

VI. And be it further enacted, that the master of every such ship 
shall cause a table to be drawn up of the respective prices at which 
any provisions or stores that may be sold by any person on board 
to any of the passengers during the voyage ai;e to be supplied ; and 
that a copy of the same, 'printed or written in a fair and legible 
manner, shall be affixed in some convenient and conspicuous place 
on board the said ship for the perusal of all parties, and that the 
same shall be maintained for continual reference as well during the 
period in which passengers shall be engaged as during the whole of 
the voyage ; and that no higher prices than are stated in such table 
shall in any case be charged for such provisions or stores as may be 
so supplied during the voyage : Provided nevertheless, that nothing 
herein contained shall be construed as requiring the master of any 
ship to provide provisions or stores for the purpose of sale to any 
passengers who may have contracted to victual themselves during 
the .voyage. 

VII. And be it further enacted, that if doubts shall arise whether 
any ship about to proceed with passengers as aforesaid is sea- worthy, 
so as to be fit for her intended voyage, and such doubts shall not 
be removed to the satisfaction of the collector and comptroller of 
the customs at the port from which such vessel is to be cleared out, 
it shall be lawful foi such collector and comptroller at any time to 
cause such ship to be surveyed by two competent persons ; and if 
it shall be reported by those persons that such ship is not in their 
opinion sea-worthy with reference to such voyage, such ship shall 
not be cleared out unless the contents of such report be disproved 
to the satisfaction of the commissioners of the customs, or until 
such ship shall have been rendered sea-worthy. 

VIII. And be it further enacted, that two copies of this act, or 
abstracts of the same, made, provided, and issued by the authority 
of the commissioners of the customs, and authenticated by the 
signature of the collector or comptroller of the customs at the port 
of clearance of the ship, shall be delivered to the master, on demand, 
by such collector or comptroller at the time of clearance, and shall 
be kept on board every ship proceeding with passengers as aforesaid, 
and that one of such copies or abstracts shall, upon request made 
at seasonable times to the master of the ship, be produced to any 
passenger for his perusal. 

IX. And be it further enacted, that no ship carrying passengers 
in any such voyage as aforesaid to any such porter place as afore- 
said, except any port or place in North America, if the number of 
such passengers shall amount to or exceed one hundred, shall clear 
out for such voyage from any port in the United ^Kingdom, or in 
the said Islands of Guernsey, Jersey, Alderney, Sark, or Man, unless 
there shall be rated upon the ship’s company, and shall be actually 
serving on board such ship/ some person duly authorized by law to 
practise in this kingdom as a physician or surgeon, or apothecary, 
and that no such ship shall actually put to sea or proceed on such 
voyage unless such medical practitioner shall be therein, and shall 
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bond fide proceed on such voyage, taking with him a medicine chest, 
and a proper supply of medicines, instruments, and other things 
suitable to the intended voyage ; and no ship carrying passengers 
under the provisions of this act shall clear out for any voyage from 
any such port as aforesaid unless and until there shall be actually 
laden and on board such ship medicines and other things necessary 
for the medical treatment of the passengers on board during such 
intended voyage, and available for that purpose, nor unless such 
medicines and other things shall be adequate in amount and kind 
to the probable exigencies of any such voyage ; and, together with 
such medicines and other things, shall also be put on board every 
sucli ship previously to her clearing out for any such voyage as 
aforesaid a certificate under the hands of any two or more such 
medical practitioners as aforesaid, to the effect that such medicines 
and other things have been inspected by them, and are, in their 
judgment, adequate to meet any such probable exigencies as afore- 
said. 

X. And be it further enacted, that no ship carrying passengers ghjpg carrying 

to any place as aforesaid shall be cleared out if there shall be laden passengers as 5 
on board such ship by way of stores, over and above the .stores aforesaid pro- 
proper for the crew of such ship, any quantity of spirits or strong from 

waters beyond one- tenth part of such quantity as would, except for spirits,* &c. as 
this restriction, be allowed by the officers of the customs upon the merchandize, 
victualling bill of such ship for the outward voyage only, according 

to the number of persons going the voyage. , # 

XI. And be it further enacted, that the master of every ship carry- Master to do- 
ing passengers on any such voyage as aforesaid shall, before clearing liver list of 
out his said ship for such voyage from any port or place in the United passengers to 
Kingdom, or in the said islands of Guernsey, Jersey, Alderney, Sark, custom^who 
or Man, deliver to the collector or other principal officer of his shall give to 
Majesty’s customs at such port or place, a list in writing, together the master a 
with a duplicate of the same, specifying, as accurately as may be, the £° unt £yP art > t0 
names, ages, and professions or occupations of all and every the pas- tho^hiof ^-° 
sengers on board such ship, with the name of the port or place at C er of customs 
which he the said master hath contracted to land each of the said at the port of 
passengers ; and such collector or other chief officer of customs shall lading- 
thereupon deliver to the said master a counterpart of such list signed 

by him the said collector or other chief officer as aforesaid ; and the 
said master shall exhibit the said counterpart of his said list to the 
collector or other chief officer of his Majesty's customs at any port 
or place in his Majesty’s possessions, or to his Majesty's consul at 
any foreign port, at which the said passengers, or any of them, shall 
be landed, and stall deposit the same with such collector or chief 
officer of customs, or such consul, as the case may be, at his final port 
of discharge in the said possessions. 

XI I. And for the prevention of frauds which might be practised Penalty on 
upon persons emigrating from the United Kingdom, be it further master impro- 
enacted, that the master of any ship carrying any passengers as afore- perly landing 
said shall not, without his or her previous consent, land or put on PJJ 88e “& er » 
shore, or cause to be landed or put on shore, any passenger at any contracMfor« 
port or place other than the port or place at which he may have con* 

traded to land or put such passenger on shore. 
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XIII. Provided always, and be it further enacted and declared, 
that for the purpose and within the meaning of this act two children, 
each being under the age of fourteen years, but above the age of seven 
years, or three children, each being under the age of seven years, 
shall in all cases be computed as one person only ; and that children 
under the age of twelve months shall not be included in the compu- 
tation of the number of persons. 

XIV. And be it further enacted, that if any ship shall not actually 
put to sea and proceed upon any such intended voyage as aforesaid 
on the day for that purpose appointed in and by any contract made 
by the owner, master, or charterer of such ship, or by their agent, 
with any passenger who shall on that day he on board the same, or 
ready to proceed on such intended voyage, then and in every such 
case the master of such ship shall pay to each and every such pas- 
senger as shall have contracted to victual himself a fine, to be com- 
puted at and after the rate of one shilling in respect of each day dur- 
ing which he or she shall be so detained previously to the actual 
clearing out and final departure of such ship on such voyage, and 
that the same may be recovered daily ; and the master of such ship 
shall victual each and every such passenger as shall have contracted 
to be 'victualled by the ship owner on and from the day which shall 
be so appointed : provided^always, that no such fine as aforesaid shall 
be incurred or be payable in respect of any detention of any such ves- 
sel which shall be so detained by stress of weather or other unavoid- 
able cause. 

XV. And be it further enacted, that at the close of any such voyage 
as aforesaid every person arriving ( as a passenger at any port or place 
shall, during the space of forty-eight hours next after such arrival, be 
entitled to continue on board such ship, and to be provided for and 
maintained on board the same in such and the same manner as during 
such voyage, unless in any case it shall have been expressly stipulated 
and agreed between any such passenger and the master of such ship 
that such passenger shall not be entitled to such provision or main- 
tenance during the said period of forty-eight hours, or unless in the 
ulterior prosecution of her voyage any such ship shall quit any such 
port or place within the said period of forty-eight hours. 

XVI. And be it further enacted, that if any ship carrying passen- 
gers on any voyage from any port or place in the United Kingdom, 
or in the islands of Guernsey, Jersey, Alderney, Sark, or Man, on 
any voyage to or for any port or place out of Europe, and not being 
in the Mediterranean Sea, shall carry, any number of passengers ex- 
ceeding by more than one person in fifty the proportion authorized 
and allowed by this present act ; or if such ship thall not be of the 
height between decks hereinbefore required ; or if such a platform 
as hereinbefore directed shall not be laid and continued throughout 
the whole duration of any such voyage in such manner as is herein- 
before required ; or if there shall be more than two tiers of berths ; 
or if there shall not be throughout the whole duration of any such 
voyage such an interval as is hereinbefore prescribed between the 
deck and the floor of the lower tier of berths ; or if any such ship 
shall clear out and put to sea not having on hoard such water and 
provisions as aforesaid, for the use hnd consumption of the said pas- 
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sengers, of the kind and to the amount and in the proportion herein- 
before required ; or if a table of the prices of provisions or stores 
shall not be exhibited as hereinbefore required ; or if any higher 
prices than are named in such table shall be charged ; or if there 
shall not be on board any such vessel such medical practitioner as 
aforesaid, or such medicines and other things necessary to the medi- 
cal treatment of the passengers, os is hereinbefore required ; or if 
any such ship shall be cleared out before such lists of passengers as 
hereinbefore mentioned shall have been delivered in manner and form 
aforesaid to such officer as aforesaid ; or if any such list shall be 
wilfully false ; or if the copy or abstract of this act be not produced 
as hereinbefore required ; or if any passenger shall not be allowed 
to continue on board such ship in manner hereinbefore provided ; 
or if any passenger shall, without his or her previous consent, be put 
on shore at any place other than the place at which the master had 
contracted to land such passenger, the master of any such ship shall 
for and in respect of each and every such offence be liable, on such 
summary conviction as hereinafter mentioned, to the payment of a 
fine of not less than five pounds nor more than twenty pounds sterling 
British money. • 

XVII. Provided nevertheless, and be it further enacted, that The right of 
nothing herein contained shall take away or abridge any right of suit action of pas- 
or action which may accrue to any passenger in any such ship, or to j^ n ^ r * n not 
any other person, in respect of the breach or non-performance of any or abridged. 117 
contract made or entered into between or on the uehalf of any such 
passenger or other person, and the master, owner or owners of any 
such ship. • 

XVIII. And be it further enacted, that all indictments or infor- Prosecution 
mations against any person or persons for or in respect of any and recovery 
offences by them committed or alleged to have been committed under of P®”®!**®** 
this act, and that all proceedings for the recovery of any fines, penal- 
ties, or forfeitures incurred or alleged to have been incurred by any 
person or persons under this act, shall be preferred and prosecuted 
by any person or persons whomsoever, and shall be proceeded with 
and determined before such and the same courts, magistrates, and 
justices of the peace, and in such and the same manner, and by such 
and the same persons, and with, under, and subject to all such and 
the same rules, provisoes, conditions, and restrictions, as in the case 
of any indictments or informations preferred or proceedings taken for 
or in respect of any offence committed, or for the recovery of any 
fines, penalties, or forfeitures jncurred, under any act of Parliament 
now in force for the prevention of smuggling, or relating to the cus- 
toms or to trade opr navigation : provided always, that in order to the 
preferring, prosecuting, proceeding with, or determining any such in- 
dictments or informations under this present act, the direction or con- 
sent of the commissioners of customs shall not be necessary or re- 
quired, anything in such acts of Parliament as aforesaid to the contrary 
in anywise notwithstanding. 

XIX. And for the more effectually securing the observance of the Masters of 
aforesaid rules, and the payment of the penalties aforesaid ; be it vessels to enter 
further enacted, that before any ship carrying passengers shall clear 
out for any such voyage as afofesaid from any port or place in the stamps for the 
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United Kingdom, or in the said islands of Guernsey, Jersey, Alder- 
ney, Sark, or Man, to or for any port or place out of Europe, and 
not being in the Mediterranean Sea, the master of the said ship shall 
enter into a bond to his Majesty, his heirs, and successors, with one 
good and sufficient surety, to be approved by the collector or other 
chief officer of customs at such port, in the sum of one thousand 
pounds, the condition of which bond shall be .that the said ship is 
sea-worthy, and that all and every the rules and regulations made and 
prescribed by this act for the carriage of passengers shall be well and 
truly performed before and during such intended voyage, and that all 
penalties, fines, and forfeitures which the master of such ship may be 
sentenced or adjudged to pay for or in respect of the breach or non- 
performance, before or during Buch voyage, of any such rules and 
regulations, shall be well and truly paid : provided always, that such 
bond shall be without stamps, and that no such bond shall be put in 
suit, and that no prosecution, suit, action, or information shall be 
brought under or by virtue of this act, or upon or by reason of the 
breach of any of the provisions thereof, in any of his Majesty’s pos- 
sessions abroad after the expiration of twelve calendar months next 
succeeding the commencement of any such voyage as aforesaid, nor 
in the United Kingdom or any of the islands before mentioned after 
the expiration of twelve calendar months next after the return of the 
master to the port or place from which he sailed on such voyage. 

XX. And be i^ further enacted, that nothing in this act contained 
shall extend o{ be construed to extend to ships carrying passengers in 
cases in which the number of persons, computed in manner herein- 
before provided, shall not exceed* one person for every five tons of 
the registered burthen of such ship ; nor shall anything in this act 
contained extend to any ship in the service of the lords commis- 
sioners of his Majesty’s Admiralty, or in the service of his Majesty’s 
postmaster-general, or in the service of the East India Company. 

XXL And be it further enacted and declared, that the Bahama 
Islands, and all places in America southward of the same, shall be 
deemed to be in South America for the purposes of this act. 

XXII. And be it further enacted, that this act may be amended, 
altered, or repealed by any act or acts to be passed in this session of 
Parliament. 


No. XIX. 


4 Geo. 4, c. 88. 

An Act for regulating Vessels carry ina Passengers between Great 
Britain and Ireland. 

Wif krbas it is expedient that such regulations should be made 
respecting vessels carrying passengers between Great Britain and 
Ireland as may tend to the security and convenience of such pas- 
sengers ; be it theiefore enacted by the king V most excellent Ma- 
jesty, by and with advice and content of the lords spiritual and 
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temporal, and commons, in this present Parliament assembled, and 
by the authority of the same, That from and after the'first day of No captain of 
September one thousand eight hundred and twenty-three, it shall * n y ™ ssel un - 
not be lawful for the master or commander, or person having the sh^ll taSce°more 
charge or command of any vessel employed in the conveyance of than twenty 
passengers between Great Britain and Ireland, being of any burthen passengers, un- 
less than two hundred tons, to have or take on board, or to carry or J* 88 licensed 
convey any greater number of persons th#n twenty os passengers, customs^the 
from any port in Great Britain to any port in Ireland, or from any 
port in Ireland to any port in Great Britain, unless a license for the 
conveyance of passengers shall have been previously granted to the 
owner or owners, or master or commander of such ship or vessel, 
under the hand of the collector, comptroller, or other chief officer of 
the customs, at the port from which such vessel shall sail from Great 
Britain to Ireland, and from Ireland to Great Britain respectively ? 
and it shall be lawful for every such collector, comptroller, or other 
chief officer of the customs, to grant and sign such license without 
fee or reward, in such form, and under such regulations as shall be 
directed by the commissioners of customs: provided always, that 
no such license shall be granted by such collector, comptroller, "or 
other chief officer, except upon such certificate as shall be required 
by the commissioners of the customs, thaj. such vessel is sea-worthy 
and properly found in all respects ; and every such license shall 
remain in force for the space of one year from the jjate thereof, and 
no longer. t 

II. And be it further enacted, That it shall not be lawful for any Proportion of 
master or other person having or t&king the charge or command of passenger*, five 
any ship or vessel so licensed for tjie conveyance of passengers, which "iuh P**r»ons 
shall clear out from any port or fclacc in the United Kingdom of 
Great Britain and Ireland, from and after the first day of September 15 under seven 
one thousand eight hundred and twenty-three, to have on board at years) to four 
or after being cleared out at any one time, or to convey, carry, or tons, including 
transport from any port or place in Great Britain or Ireland respec- 1 ocrcw * 
tively, in any such ship or vessel, a greater number of persons (ex- 
clusive of the ordinary crew of such ship or vessel), than in the pro- 
portion of five adult persons, or of ten children under fourteen years 
of age, or of fifteen children under seven years of age, for every four 
tons of the burthen of such ship or vessel ; and every such ship or Tonnage nr- 
vessel shall be deemed and taken to he of such tonnage or burthen < S r * ,in K r ‘* r " 
as is or may be described and set forth in the respective* certificate of rc " 
of the registry of each and every such ship or vessel, granted in 8 
pursuance of the several acts* in force in Great Britain and Ireland 
respectively, relating to such certificates ; and if any such ship or if . ship partly 
vessel shall be partly laden with goods, wares, or merchandize, or laden with J 
horses or carriages, then it shall not be lawful for the master or other good*, &«. the 
person having the charge or command of such ship or vessel, to tonna tf c for 
receive or take on board a greater number of persons (exclusive of KwcKeof 
the ordinary crew) than in the proportion of five adult persons, or of the part laden, 
ten children under fourteen years of age, or of fifteen children under 
seven years of age, for every four tons of that part of such ship or 
vessel which shall r&nain unladen ; and such goods, wares, or mer- 
chandize, with which such ship or vessel may be partly laden shall, 
at the sight and under the direction of the collector or comptroller 
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or other officer of the customs, at the port or place where such goods, 
wares, or merchandize shall be taken on board, be stowed and dis- 
posed of in such a manner as to leave good, sufficient, and wholesome 
accommodation for the proportion of persons hereby allowed in such 
case to be received on board. 

III. And be it further enacted, That if any master or any person 
having the charge or command of any such ship or vessel shall 
take on board any passenger or passengers, or if the owner or owners 
of any such ship or vessel shall engage to take on board any passen- 
ger or passengers beyond the number of twenty as aforesaid, without 
such license being previously obtained by such master, owner, or 
other person as by this act is required, every such master, or 
other person, or owner or owners, shall for every offence forfeit the 
sum of fifty pounds ; and if any master or other person having or 
taking the charge or command of any such ship or vessel, shall take 
on board, or if such master or other person, or the owner or owners 
of any such ship or vessel, shall engage to tike on board a greater 
number of persons than in the proportion allowed by this act, such 
master or other person as aforesaid shall forfeit and pay the sum of 
five pounds for each and every or any such person, exceeding in 
number the proportion herein-before limited ; and every such ship 
or vessel so having on board, or conveying or carrying any greater 
number than twenty persons without such license as aforesaid first 
had and obtained, shall and may be seized and detained by the collec- 
tor, comptroller, srrreyor, or officer of the customs, until such penalty 
of fifty pounds shall be satisfied and paid. 

IV. And be it further enacted^. That from and after the first day 
of September one thousand eight (hundred and twenty-three, it shall 
not in any case be lawful for anjr master or other person taking or 
having the charge or command of any trading or coasting ship or 
vessel, not being wholly employed in the conveyance of passengers, 
and not licensed to carry any passengers pursuant to this act, whe- 
ther such ship or vessel shall be laden in part or in the whole with 
goods and merchandize, not being the baggage of or belonging to 
any passengers in such ship or vessel, or shall be employed in the car- 
riage or conveyance of cattle or pigs, or shall be in ballast, and which 
shall sail from any port or place in Great Britain to any port or 
place in Ireland, or from any port or place in Ireland to any port 
or place in Great Britain, to have or take on board a greater num- 
ber of persons than ten (exclusive of the ordinary crew of such 
ship or vessel), if such ship or vessel shall he of the burthen of one 
hundred tons or under, nor a greater number of persons than 
twenty (exclusive of the ordinary crew), if such ship or vessel shall 
be of a burthen greater than one hundred tons, and not exceeding 
the burthen of two hundred tons ; and if more persons shall be 
found or taken on board any such ship or vessel than in the propor- 
tion herein allowed, every such master or other person as aforesaid 
shall forfeit and pay the sum of five pounds for every person so 
taken on board beyond such proportion. 

V. And be it further enacted, That an abstract of this act shall 
be prepared and printed by and ujider the direction of the commis- 
sioners of his Majesty's customs, and a printed copy of such abstract 
shall be hung up in the custom -house of every port of the United 
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Kingdom, and a printed copy of such abstract, and also a copy of the 
license granted to the captain or owners of such ship or vessel, and 
a notice or statement of the number of persons allowed to be carried 
and conveyed in such vessel, shall be hung up and affixed in some 
conspicuous place on the deck and in the cabin of every ship or 
vessel carrying passengers under the regulations of this act ; and the 
master or other person having or taking the charge or command of 
such ship or vessel shall cause the said copies to be kept and renewed, 
so that the same may be at all times accessible to every person on 
board such ship or vessel, upon pain that every such master or other 
person having or taking the charge or command of every such 
ship or vessel, in which such abstract, license, and notice, or any 
of them, shall not be hung up or affixed, and shall not be renewed 
and remain as aforesaid, shall for every such offence forfeit the sum 
of ten pounds. 

VI. Provided always, and be it enacted, That nothing in this act 

contained shall extend or be deemed or construed to extend to ships 
or vessels in the service of his Majesty, or of his Majesty's post- 
master general, or of the commissioners of customs and excise, or of 
the East India Company ; nor to any ship or vessel of the burtlien 
of two hundred tons or upwards, nor to any ship or vessel employed 
in carrying troops. . 

VII. And be it further enacted, That all penalties and forfeitures 
for any ofience against this act shall and may be recovered at any 
time within three calendar months after the ftynmission of such 
offence, in a summary way, by the order and adjudication of any 
one justice of the peace for the bounty or place in which the port 
shall be situate, from which any Ach ship or vessel shall depart, or 
at which any such ship or vessel tyiall arrive, on complaint to such 
justice for that purpose exhibited ; and such penalty shall be levied, 
as well as the costs of such proceedings, on non-payment, by dis- 
tress and side of the goods and chattels of the offender or offenders, 
or person or persons liable to pay the same, by warrant under the 
hand and seal of such justice ; and such justice is hereby authorized 
and required to summon before him any witness or witnesses, and 
to examine such witness or witnesses upon oath, of and concerning 
such offences, and to hear and determine the same ; and the over- 
plus (if any) of the money so levied or recovered, after discharging 
the penalty or foreiture for which such warrant shall be issued, and 
the costs and expenses of recovering and levying the samej shall be 
returned upon demand to the* owner or owners of the goods or 
chattels so seized or distrained ; and in case such penalty or for- 
feiture shall not betforthwith paid upon conviction, then it shall be 
lawful for such justice to order the offender or offenders so convicted 
to be detained and kept in safe custody, until return can be con- 
veniently made to such warrant of distress, unless the offender or 
offenders shall give sufficient security, to the satisfaction of such 
justice, for his or their appearance before such justice on such day 
or days as shall be appointed for the return of such warrant of dis- 
tress, such day or days not being more than seven days from the 
time of taking any sifeh security, and which security the said justice 
is hereby empowered to take by $ay of recognizance or otherwise ; 
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but if, upon the return of such warrant, it shall appear that no suffi- 
cient distress can be had thereupon, then it shall be lawful for such 
justice, or any other justice of the peace for such county or place as 
aforesaid, and he is hereby authorized and required, by warrant 
under his hand and seal, to cause such offender or offenders to be 
committed to the gaol of such county or place, there to remain, 
without bail or mainprize, for any term not exceeding two calendar 
months, unless such penalty or forfeiture, and all reasonable charges 
shall be sooner paid and satisfied ; and pne moiety of every such 
penalty or forfeiture, when so levied, shall be paid to the person or 
persons who shall sue or prosecute for the same, for his or her own 
use and benefit, and the other moiety thereof to the use of his 
Majesty, his heirs, and successors. 

VIII. Provided always, and be it enacted, that if any person 
shall think himself or herself aggrieved by any conviction in pur- 
suance of this act, it shall be lawful for such person to* appeal to 
the justices of the peace at the next general quarter session of the 
peace to be holden for the county or place, such appellant (if there 
be sufficient time after the cause of such complaint shall have arisen), 
first {giving or causing to be given ten days notice at lea&t in writing 
of his or her intention of bringing such appeal, and of the matter 
thereof, to the justice whose conviction shall he so appealed against, 
and within seven days next after such notice entering into a recogni- 
zance before the said justice or some other justice of the peace for the 
county or place, with two sufficient sureties conditioned to try such 
appeal, and to abide" the order of such justices at sessions thereon, 
and to pay such costs as shall' b* awarded by the justices at such 
quarter session ; and for want of sufficient time for giving such notice 
previous to the quarter sessions l icxt after the cause of such com- 
plaint shall have happened, then Such appeal, after such notice and 
under such recognizance, may be made at the second general quarter 
sessions of the peace to be holden for such county or place ; and the 
justices at such first or second sessions, upon due proof of such notice 
having been given as aforesaid, and of the entering into such recog- 
nizance, shall hear and finally determine the cause and matter of such 
appeal in a summary way, and shall award such costs to the parties 
appealing or appealed against, as they the said justices shall think 
proper, and the determination of such justices at such quarter ses- 
sions shall be final, binding, and conclusive to all intents and pur- 
poses ; aqd the said justices at such sessions may also, by their 
warrant or order, cause such costs so awarded by distress and sale to 
be levied of the goods and chattels of the person or persons who shall 
refuse or neglect to pay the same ; and for want cf sufficient distress 
may commit such person or persons to the common gaol or house of 
correction for the said county, there to remain for any time not 
exceeding two calendar months, or until payment of such costs. 

IX. And be it further enacted, that no proceedings against, nor 
any conviction of any offender or offenders against this act, or by 
or before any justice of the peace, shall be quashed for want of form, 
nor be removed or removable by certiorari, or any other writ of pro- 
cess whatsoever, into any of his Majesty's Courts of Record at 
Dublin ; and where Any distress shall he made for any sum or sums 



Appendix. 713 , 

of money to be levied by virtue of this act, the distress itself shall not 
be deemed unlawful, aor the party or parties making the same be 
deemed a trespasser or trespassers, on account of any defect or want 
of form in the summons, conviction, warrant of distress or other 
proceedings relating thereto ; nor shall the party or parties distrain- 
ing be deemed a trespasser or trespassers ab initio, on account of 
any irregularity which shall be afterwards committed by the party 
or parties distraining, but the person or parsons aggrieved by such 
irregularity shall and may recover full satisfaction for the special 
damage (if any) in an action on the case ; but no plaintiff or plain- 
tiffs shall recover in any action for such irregularity as aforesaid, if 
tender of sufficient amends shall have been made by or on behalf of 
the party distraining before such action commenced. 

X. And be it further enacted, that any action or suit which shall Limitation of 
be brought or commenced against any person or persons for any actions. / 
thing done in pursuance and by the authority of this act, shall be 
commenced within three calendar months next after the fact com- 
mitted, and not afterwards, and shall be brought in the county, city, 
or place where the cause of action shall arise, and not elsewhere; 
and that the defendant or defendants in such uction or suit*to be General issue, 
brought may plead the general issue, and give this act and the special 
matter in evidence at any trial to be had thereupon, and that the 
same was done in pursuance and by the authority of this act; and if 
it shall appear to be so done, or if any such action^or suit shall be 
brought after the time before limited for bringing *he same, or shall 
he brought in any county, city, or place other than as aforesaid, then 
and in every such case the jury sliAl find for the defendant or defend- 
ants ; and upon such verdict, or t the plaintiff or plaintiffs shall be 
nonsuited, or shall discontinue his/her, or their action, or if a verdict 
shall pass against the plaintiff, or if upon demurrer judgfhent shall be 
given against such plaintiff or plaintiffs, the defendant or defendants 
shall and may recover double costs, and have the like remedy for the Double costs, 
same as any defendant or defendants hath or have for costs of suit in 
other cases by law. 


No. XX. 

53 Geq. 3, c. 159. 

An Act to limit th» Responsibility of Ship Owners , in certain Cases . 

Whereas it is of the utmost consequence and importance to pro- 
mote the increase of the number of ships and vessels belonging to 
the United Kingdom, registered according to law, and to prevent any 
discouragement to merchants and others from being interested 
therein : and whereas it is expedient to amend an act made. in the 
seventh year of the reign of his late Majesty king George the 7 Geo. 2, c. 
Second, intituled, “ 4 n Act to settle how far Owners of Ships shall 1 5 . 
be answerable for the Acts of th* Masters or Mariners and also 
another act, made in the twenty-sixth year of the reign of his pre- 
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2P Geo. 3, c. gent Majesty, intituled, “ An Act to explain and amend an Act made 
in the seventh year of his late Majesty’s reign, intituled, ‘ An Act 
to settle how far Owners of Ships shall be answerable for the Acts of 
Masters or Mariners, and for giving a further Relief to the Owners of 
Ships;” and that other provisions should be made in respect 
thereof ; be if therefore enacted, by the king’s most excellent Ma- 
jesty, by and with the advice and consent of the lords spiritual and 
temporal, and Commons, in this present Parliament assembled, and 
Owners of by the authority of the same, that no person or persons who is, are, 
jJsM not or owner or owners, or part-owner or owners of any ship or 

makeffood’any ve8St ^> R hall be subject or liable to answer for or make good any loss 
damage ocea or damage arising or taking place by reason of any act, neglect, 
sioned without matter or thing done, omitted or occasioned, without the fault or 
their fault, fur- privity of such owner or owners, which may happen to any goods, 
vJtw oftheir ware8 » merchandize, or other things laden or put on board the same 
vessels. ship or vessel, after the first day of September, one thousand eight 

hundred and thirteen, or which after the said first day of September, 
one thousand eight hundred and thirteen, may happen to any other 
ship or vessel, or to any goods, wares, merchandize, or other things, 
being* in or on hoard of any other ship or vessel, further than the 
value of his or their ship or vessel, and the freight due or to grow 
due for and during the voyage which may he in prosecution or con- 
tracted for at the time of the happening of such loss or damage. 

Value of the II. And be k further enacted, that the value of the carxftge of 
1 ood^^ to nn ^ £°°d s > warc8 » « or merchandize, belonging to the owner or any of 
{je°roi»ulcred t * lc owncrs °f such ship or vess^lj and also the hire due or to grow 
a* freight. due under or by virtue of any ,^6n tract, whether made by or on 
behalf of his Majesty, or by or oil the behalf of any other person or 
persons, ox nny body politic or ^jrporate whatsoever, except only 
such hire as in the case of a ship or vessel hired for time, may not 
begin to be earned until the expiration of six calendar months after 
the happening of such loss or damage, shall be deemed and taken to 
be, and shall be considered as freight, within the intent and meaning 
and for the purposes of this act, and also of the said acts of Parlia- 
ment made in the seventh year of the reign of his late Majesty king 
Ocoxge the Second, and in the twenty-sixth year of the reign of his 
present Majesty. 

Providing for MI. And he it further enacted, that in case any such loss or 
separate losses, damage shall arise or happen, by more than one separate and distinct 
accident, act, neglect, or default, or on more than one occasion in the 
course or progress of a voyage, or after the end of any voyage, and 
before the commencement of another voyage, each and every such 
loss or damage shall be paid, compensated and satisfied according to 
the provisions of this act, in such and the same way, and to the same 
extent, as if no other loss or damage had happened or arisen during 
the same voyage, or after the end of any voyage, and before the 
commencement of another voyage. 

Act not to tako IV . Provided always, and be it further enacted, that nothing herein 
away respon- contained shall lessen or take away any responsibility to which any 
sibiltt) *'f mas- master or mariner of any ship or vessel may now by law be liable, 
tor or manners notwithstanding such master or mariner mav'be an owner or part- 
of«uh«hi|w. ownerofhis 8 hip 0 r vessel. ' 



Appendix. 71 5 

V. Provided also, and be it further enacted, that nothing herein 
contained shall extend, or be construed to extend, to the owner or 
owners of any lighter, barge, boat, or vessel, of any burthen or de- 
scription whatsoever, used solely in rivers or inland navigation, or 
any ship or vessel not duly registered according to law. 

VI. Provided also, and be it further enacted, that nothing in this 

act contained, shall extend to prevent any action or suit being 
brought or instituted, or proceeded in, ii> any court of competent 
jurisdiction, by any person or persons who shall have suffered any 
loss or dumage Within the intent and meaning of this act, against any 
owner or part-owner of any ship or vessel, notwithstanding any other 
person or persons may have suffered any loss or damage by the same 
accident, act, neglect or default, or on the same occasion ; but that 
all such actions and suits shall and may be brought or instituted, and 
proceeded in, in such manner as the same might have been brought 
or instituted, or been proceeded in, if this act had not been made ; 
subject nevertheless to such order as any court may think fit to make, 
to restrain proceedings in such action or suit, on special circum- 
stances, as justice and equity shall require. , 

VII. And be it further enacted, that if several persons shall auffer 
any loss or damage in or to their goods, wares, merchandises, ships, 
or otherwise, by any means for which the responsibility of any owner 
or owners is limited by this act as aforesaid, and the value of the 
ship or vessel, with all her appurtenances, and tha amount of the 
freight estimated as herein is mentioned, shall *npt be sufficient to 
make full compensation to all and ey^ry the person and persons suf- 
fering such loss and damages, it* Call and may be lawful to and for 
the person or persons liable to make satisfaction for such loss or 
damage, or any one or more of tfu-pi, on behalf of himself, herself, or 
themselves, and the other owner or owners of the same ship or vessel, 
to exhibit a bill in any court of equity having competent jurisdiction, 
against all the persons who shall have brought any such action or 
actions, suit or suits as aforesaid, and all other persons who shall 
claim to be entitled to any recompence for any loss or damage aris- 
ing or happening by the same separate and distinct accident, act, 
neglect, or default, or on the same occasion to ascertain the amount 
of the value of the ship or vessel, appurtenances and freight, and for 
payment or distribution thereof rateably amongst the several persons 
claiming recompence as aforesaid, in proportion to the amount of the 
several losses or damages sustained by such persons sd claiming 
such recompence as aforesaid, •according to the rules of equity, and 
as the case may reauire : provided always, that the plaintiff or plain- 
tiffs in such bill slxdl annex to such bill an affidavit that he, she, or 
they do not directly or indirectly collude with any of the defendants 
thereto, or with any other owner or ompers of the same ship or vessel, 
or with any other person or persons, but that such bill is filed for the 
purposes only of justice, and to obtain the benefit of the provisions 
of this act; and that the several persons named as defendants lo the 
said bill, nre, as the person or persons making such affidavit verily 
believes, all the persons claiming to be entitled to recompence for loss 
or damage sustained*by the same^accident, act, neglect, or default, or 
on the same occasion ; and that all such defendants do claim such 
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recompence, and to be entitled to proportions of the value of such 
ship or vessel, appurtenances and freight ; and that no other person 
claims to be entitled to any proportion thereof under the provisions 
of this act, and that the amount of the value of such ship or vessel, 
appurtenances and freight, does not exceed a sum to be specified in 
such affidavit, and that the several claims made by the defendants to 
such bill, do exceed the amount of the value of such ship or vessel, 
appurtenances and freight*; and the plaintiff or plaintiffs in such bill 
shall, on filing such bill, apply to the court and obtain an order for 
liberty to pay into court the account of the value of such ship or 
vessel, appurtenances and freight, as ascertained by such affidavit, 
and shall pay the same into court according to such order ; and no 
defendant or defendants to such bill shall be compellable to put in 
any answer thereto until such value shall have been paid into court 
as aforesaid, unless the court shall for any special cause think fit to 
order security to be given for the same, in such manner as the said 
court shall think fit, either instead of payment thereof into court as 
aforesaid, or until such court shall make other order to the contrary ; 
and unless such money shall be paid into court as aforesaid, or the 
said Qourt shall make such order for security as aforesaid, and such 
security shall be given according to the said order within one month 
after such bill shall have b^en filed, such bill shall immediately after 
the expiration of such month, stand dismissed without any motion 
for that purpose^ and the court shall thereupon order the payment 
of the costs of the £qid suit to all the defendants who shall then have 
appeared to such bill ; and in pase such security shall be given as 
aforesaid, and such value shall aff awards be ordered to be paid into 
court, and the same shall not be sfpaid within the time to be limited 
by the court, such bill shall also JJtand dismissed without motion for 
that purpose, and the said court shall also order costs to be paid to 
the defendants as aforesaid ; and in case any such bill shall at any 
time be dismissed after any such value shall have been paid into 
court, or such security given as aforesaid, such court shall direct the 
money so paid into court, if any, to be paid to the several claimants, 
defendants to such bill, who shall appear to the court to be entitled 
to proportions thereof, in such manner as to such court shall appear 
to be just, and shall order any security so to be given as aforesaid to 
be put in suit, and the money to be recovered thereupon to be paid 
into court and distributed in like manner ; and such payments shall 
be without prejudice to any action or suit which may be brought or 
instituted by any other person or persons, not party or parties to 
such bill, for any such loss or damage as aforesaid, although such 
loss or damage shall have arisen or happened byt the same accident, 
act, neglect or default, or on the same occasion as the losses or 
damages for which recompence shall be claimed by the parties de- 
fend&nts to such bill, and all such payments as shall be made under 
the order of the said court shall be without prejudice to the recovery 
of the costs in any action or suit which shall have been brought by 
any such defendant or defendants, unless such costs shall be other- 
wise provided for by the said court. 

If the true VIII. Provided always, and be it further enheted, that if it shall 

amount of the appear to the court in which any sfich bill shall be filed as aforesaid, 
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that the money paid into court, or for which such security shall be value of the 
given as aforesaid, is not the true amount of the value of such ship 
or vessel, appurtenances and freight, the said court shall order such eourtstkall re- 
further sum of money to be paid into court, or such further security quire farther' 
to be given as to the said court shall seem proper ; and the said court payment, &c. 
shall also at any time if the said court shall see fit, order security to 
be given for the costs of such suit as to the said court shall seem 
necessary and just ; and if such further sum of money shall not be 
paid, or such further or other security shall not be given as aforesaid 
within the time to be limited by the said court for that purpose, such 
bill shall stand dismissed without any order for that purpose ; and 
the said court shall thereupon order the payment of the costs of 
such suit to the several defendants by the plaintiffs, and give the 
proper directions for the application of any money paid into court, 
or due on any security given in such suit to answer the demands of 
the several defendants in such suit, as to such court shall appear to 
be just. 

IX. And be it further enacted, that if after any such suit shall In abatement 
have been instituted the same vshall become abated or imperfect in Jtho of suits how 
whole or in part, and the same shall not be revived or made perfect cost * t0 be paid, 
within the time to be limited by the court for that purpose, such suit 

and all proceedings therein shall stand dismissed without any motion 
for that purpose ; and the said court shall order the costs of yuch 
suit to he paid to the defendants thereto, or to the ftpresentatives of 
any who shall be then dead ; and if the plaintiff or plaintiffs in any 
such suit, or any of them, shall fopthen dead, such costs as shall 
not be otherwise paid shall be a cTijfrge on the assets of such deceased 
plaintiff or plaintiffs, and shall b • recoverable as a debt by simple 
contract. * 

X. And be it further enacted, that the court in which any such bill Court to toko 
shall be filed as aforesaid, shall he and is hereby authorized and em- measures for 
powered to take all such measures as to such court shall seem just ••certaining 

• for ascertaining the value of the ship or vessel, appurtenances, and JeggcU&c 
freight, the amount of the losses or damages claimed by the defend- 
ants thereto respectively, and all such matters and things as shall be 
necessary for the purposes of justice in such suit, and for payment 
and distribution of the value of such ship or vessel, appurtenances 
and freight, amongst the several persons entitled thereto, and gene- 
rally to do therein os shall appear to be just ; and the costs of all 
such proceedings shall be paid by the plaintiff or plaintiflS in such 
suit, unless such court shall thjftk fit otherwise to order. 

XI. And be it further enacted, that all costs to be paid by the Costs to bo 
plaintiff or plaintiffs in any such suit in a court of equity as aforesaid toxed * 
shall be taxed and settled as between attorney and client, if the court 

shall think fit so to order. 

XII. Provided also, and be it further enacted, that if any such No new bills to 
bill shall be filed, and shall afterwards be dismissed by reason of any be filed but 
such default of the plaintiff or plaintiffs therein as hereinbefore pro- cerUin 
vided, or under any order of the said court for that purpose, no new c,rcumsUnce *’ 
bill shall be filed by the same plaintiff or plaintiffs, or his, her, or 

their representatives, or by any jther part-owner or part-owners of 
the same ship or vessel, unless the court in which such bill shall have 
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been filed shall order such dismission to be without prejudice to the 
filing of a new bill, either absolutely or under such conditions as to 
the said court shall seem just. 

XIII. And be it further enacted, that if any money shall be paid 
into such court of equity as aforesaid, in respect of the value of any 
such ship or vessel, appurtenances, or freight, all interest and profit 
made thereof whilst such money shall remain in court shall be consi- 
dered as belonging to the parties in such suit, who shall appear to be 
entitled to the principal money or proportions thereof respectively, 
and shall be divided and distributed accordingly; and if security 
shall be given for such value, or any part thereof, die same shall bear 
interest, and such interest shall be applied in like manner. 

XIV. And be it further enacted, that if any such bill shall be filed 
as aforesaid by any part-owner or part-owners of any ship or vessel, 
on behalf of himself, herself, or themselves, and the other part- 
owners, such bill shall bind all such other part-owners, and their 
representatives, in the same manner as they would have been bound 
if parties plaintiffs to such bill ; and if after the filing of any such 
bilhany of the plaintiffs or other part-owners shall die, the right of 
actioif against such part-owner so dying, founded on any tort or 
wrong, shall not thereby be lost, but it shall be lawful to proceed 
against the respective representatives of the part-owners so dying, in 
the sfune manner as might have been if such right of action had been 
founded on contract. 

XV. And be it farther enacted, that if any suit for any such loss or 
damage as aforesaid shall be ix^tituted or depending in any court 
competent to act as a court of equity for the purposes of this act, such 
court shall, and is hereby authorised and empowered to proceed in 
such suit for such purposes, in thrsame manner, and under the same 
regulations, and with the same powers as are herein given to courts 
of equity, so far as the same are applicable to the nature of such court, 
and the forms of proceedings therein, and such court shall use all such 
means as a court of equity is by this act empowered to use for the 
purposes of this act. 

XVI. And be it further enacted, that all and every sum and sums 
of money which shtoll be paid for or towards or on account of any 
loss or damage, in respect whereof the responsibility of the owners 
of any ship or vessel is limited by this act, or by the said acts or 
either of them, or any costs incurred in relation thereto, shall and 
may be brought into account among the part-owners of the same ship 
or vessel in such and the like mannei’.&s money disbursed for the use 
thereof. 

XVII. And be it further enacted, that this act shall be deemed 
and taken to be a public act, and shall be judicially taken notice of as 
such by all judges, justices, and other persons whomsoever, without the 
satne being specially pleaded. 
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6 Geo. 4, c. 94. 

An Act to alter and amend an Act for the better protection of the 
Property of Merchants and others , who may hereafter enter into 
Contracts or Agreements in relation to Goods t Wares or Merchan- 
dize ^ intrusted to Factors or Agents . 

Whereas an act passed in the fourth year of the reign of his 
present Majesty, intituled, An Act for the better protection of the 
property of Merchants and others, who may hereafter enter into Con- 
tracts or Agreements in relation to Goods, Wares or Merchandize, 
intrusted to Factors or Agents : and whereas it is expedient to alter 
and amend the said act, and to make further provisions in relation to 
such contracts or agreements, as hereinafter provided : Be it therefore 
enacted by the King’s most Excellent Majesty, by and with the 
advice and consent of the lords spiritual and temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of 
the same, that from and after the passing of this act, any person or 
persons intrusted, for the purpose of consignment or of sole, with any 
goods, wares or merchandize, and who sli^ll have shipped such goods, 
wares or merchandize in his, her, or their own name or names, and 
any person or persons in whose name or names any goods, wures or 
merchandize shall be shipped by any other per$>p or persons, shall 
be deemed and taken to be the true pwner or owners thereof, so far 
as to entitle the consignee or c&tfignees of such goods, wares and 
merchandize to a lien thereon, in Respect of any money or negociable 
security or securities advanced c* given by such consignee or con- 
signees to or for the use of the person or persons in whose name or 
names such goods, wares or merchandize shall be shipped, or in 
respect of any money or negociable security or securities received by 
him, her or them, to the use of such consignee or consignees, in the 
like manner to all intents and purposes as if such person or persons 
was or were the true owner or owners of such goods, wares and mer- 
chandize ; provided such consignee or consignees shall not lurto 
notice by the bill of lading for the delivery of such goods, wares or 
merchandize, or otherwise, at or before the time of any advance of 
such money or negociable security, or of such receipt of money or 
negociable security in respect of which such lien is claimed, that such 
person or persons so shipping in his, her or their own name or names, 
or in whose name or names any goods, wares or merchandize shall 
be shipped by anjf person or persons, is or are not the actual and bond 
fide owner or owners, proprietor or proprietors of such goods, wares 
and merchandize so shipped as aforcsoid, any law, usage or custom 
to the contrary thereof in anywise notwithstanding : provided also, 
that the person or persons in whose name or names any such goods, 
wares or merchandize are so shipped as aforesaid, shall be taken, for 
the purposes of this act, to havetaen intrusted therewith for the 
purpose of consignment or of sale, unless the contrary thereof shall 
be made to appear By bill of discovery or otherwise, or be made to 
appear, or be shown in evidence by any person disputing such fact. 
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II. And be it further enacted, that from and after the first day of 
October, one thousand eight hundred and twenty-six, any poison or 
persons intrusted with and in possession of any bill of lading, India 
warrant, dock warrant, warehouse keeper's certificate, wharfinger's 
certificate, warrant or order for delivery of goods, shall be deemed 
and taken to be the true owner or owners of the goods, wares and 
merchandize described and mentioned in the said several documents 
hereinbefore stated respectively, or either of them, so far as to give 
validity to any contract or agreement thereafter to be made or entered 
into by such person or persons so intrusted and in possession as 
aforesaid, with any person or persons, body or bodies politic or cor- 
porate, for the sale or disposition of the said goods, wares and mer- 
chandize, or any part thereof, or for the deposit or pledge thereof, or 
any part thereof, as a security for any money or negociable instru- 
ment or instruments advanced or given by such person or persons, 
body or bodies politic or corporate, upon the faith of such several do- 
cuments or either of them ; provided such person or persons, body 
or bodies politic or corporate, shall not have notice by such docu- 
ments or either of them, or otherwise, that such person or persons so 
intrWed as aforesaid is or are not the actual and bond fide owner or 
owners, proprietor or proprietors of such goods, wares or merchandize 
so sold or deposited or pledged as aforesaid ; any law, usage or cus- 
tom to the contrary thereof in anywise notwithstanding. 

III. Provided always, and be it further enacted, that in case any 
person or persons, J>qdy or bodies politic or corporate, shall, after the 
passing of this act, accept aud^take any such goods, wares or mer- 
chandize in deposit or pledge froninny such person or persons so in 
possession and intrusted as aforesarJ, without notice as aforesaid, as a 
security for any debt or demand due and owing from such person or 
persons so intrusted and in possession as aforesaid, to such person or 
persons, body or bodies politic or corporate, before the time of such 
deposit or pledge, then and in that case such person or persons, body 
or bodies politic or corporate, so accepting or taking such goods, 
wares or merchandize in deposit or pledge, shall acquire no further 
or other right, title, or interest in or upon or to the said goods, wares 
efr merchandize, or any such document as aforesaid, than was pos- 
sessed, or could or might have been enforced by the said person or per- 
sons so possessed and intrusted as aforesaid, at the time of such deposit 
or pledge as a security as last aforesaid ; but such person or persons, 
body or bodies politic or corporate, so accepting or taking such goods, 
wares or merchandize in deposit or pledge, shall and may acquire, pos- 
sess, and enforce such right, title or interest as was possessed and might 
have been enforced by such person or persons so .possessed and in- 
trusted aforesaid ; any rule of law, usage, or custom to the con- 
trary notwithstanding. 

IV. And be it further enacted, that from and after the first day of 
October one thousand eight hundred and twenty-six, it shall be 
lawful to and for any person or persons, body or bodies politic or cor- 
porate, to contract with any agent or agents, intrusted with any 
goods, wares or merchandize, or to whom the same may be consigned, 
for the purchase of any such goods, wares and faerebandize. and to 
receive the same of and pay for the same to such agent or agents ; 
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and such contract and payment shall be binding upon and good against &u- 
the owner of such goods, wares and merchandize, notwithstanding 1 onl J* 
such person or persons, body or bodies politic or corporate, shall have 
notice that the person or persons making and entering into Mich 
contract, or on whose behalf such contract is mode or entered into, 
is an agent or agents ; provided such contract and payment be made 
in the usual and ordinary course of business, and that such person or 
persons, body or bodies politic or corpprate, shall not, when such 
contract is entered into or payment made, have notice that such 
agent or agents is or arc not authorized to sell the said goods, wares 
and merchandize, or to receive the said purchase* money. 

V. And be it further enacted, that from and after the passing of ^ er80n * "JV 

this act, it shall be lawful to and for any person or persons, body or jjf* 

bodies politic or corporate, to accept and take any such goods, wares pledge from 
or merchandize, or any such document as aforesaid, in deposit or known agents; 
pledge from any such factor or factors, agent or agents, notwithstand- but in that 
ing such person or persons, body or bodies politic or corporate, shall quircnodirthcr 
have such notice as aforesaid, that the person or persons making such interest than 
deposit or pledge is or are a factor or factors, agent or agents ; but was possessed 
then and in that case such person or persons, body or bodieg politic by such agent 
or corporate, shall acquire no further or other right, title or interest *ich o °* 
in or upon or to the said goods, wares or merchandize, or any such P ® ’ 
document as aforesaid, for the delivery thereof, than was possessed or 

could or might have been enforced by the said* factor or factors, 
agent or agents, at the sum of such deposit gr^plcdge as a security 
as last aforesaid ; but such person # c»r persons, body or bodies politic 
or corporate, shall and may ac^Vfre, possess, and enforce such right, 
title or interest as was possessed and might have been enforced by 
such factor or factors, agent or agents, at the time of such deposit or 
pledge as aforesaid ; any rule or law, usage or custom to the con- 
trary notwithstanding. 

VI. Provided always, and be it enacted, That nothing herein Right of the 

contained shall be deemed, construed, or taken to deprive or prevent J™ 6 t® 
the true owner or owners, or proprietor or proprietors, of such goods, S\o 

wares or merchandize, from demanding and recovering the same hands of his 
from his, her or their factor or factors, agent or agents, before the agent or of his 
same shall have been so sold, deposited, or pledged, or from the *"»gnce, in 

• assignee or assignees of such factor or factors, agent or agents, in the oJto 

event of his, her or their bankruptcy; nor to prevent such owner recover them 
or owners, proprietor or proprietors, from demanding or recovering from a third 
of and from any person or persons, body or bodies politic or cor- person, upon 
porate, the price or sum agreed to he paid for the purchase of such 
goods, wares or fnerchandize, subject to any right of set-off on the cured upon* 
part of such person or persons, body or bodies politic or corporate, them, 
against such factor or factors, agent or agents ; nor to prevent such 
owner or owners, proprietor or proprietors, from demanding or 
recovering of and from such person or persons, body or bodies politic 
or corporate, such goods, wares or merchandize so deposited or 
pledged, upon repayment of the money, or on restoration of the 
negotiable instrument or instruments so advanced or given on the 
security of such gftods, wares or merchandize as aforesaid, by such 
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person or persons, body or bodies politic or corporate, to such factor 
or factors, agent or agents ; and upon payment of such further sum 
of money, or on restoration of such other negociable instrument or 
instruments (if any) as may have been advanced or given by such 
factor or factors, agent or agents, to such owner or owners, proprie- 
tor or proprietors, or on payment of a sum of money equal to the 
amount of such instrument or instruments ; nor to prevent the said 
owner or owners, proprietor or proprietors, from recovering of and 
.«vw. * rora 8UC ^ P er8on or persons, body or bodies politic or corporate, any 

owner of goods balance or sum of money remaining in his, her or their hands, as 
so pledged and the produce of the sale of such goods, wares or merchandize, after 
redeemed shall deducting thereout the amount of the money, or negociable instru- 
dUchw^l pro ment or i nstruments ’ 80 advanced or given upon the security thereof 
- ■ as aforesaid : provided always, That in case of the bankruptcy of any 
such factor or agent, the owner or owners, proprietor or proprietors 
of the goods, wares and merchandize so pledged and redeemed as 
aforesaid, shall be held to have discharged pro tanto the debt due by 
him, her or them to the estate of such bankrupt. 

„ VII. And whereas it is expedients prevent the improper deposit 

or plfedge of goods, wares or merchandize, or the documents relating 
mthoir prin- *° 8UC ^ goods, wares or merchandize, intrusted or consigned as 
cipsls deemed aforesaid to factors or agents ; be it therefore enacted, That if any 
guilty of amis- such factor or agent, at any time from and after the said first day of 
demeanor; October one thousand eight hundred and twenty-six, shall deposit 
or pledge any goods, wares or merchandize, intrusted or consigned 
as aforesaid to his, or her care qr management, or any of the said 
several documents so possessed Tbt intrusted as aforesaid, with any 
person or persons, body or bodies pblitic or corporate, as a security 
for any money or negociable instrument or instruments, borrowed or 
received by such factor or agent, add shall apply or dispose thereof 
to his, or her own use, in violation of good faith, and with intent to 
defraud the owner or owners of any such goods, wares or merchan- 
dize, every person so offending, in any part of the United Kingdom, 
shall be deemed and taken to be guilty of a misdemeanor, and being 
convicted thereof according to law, shall be sentenced to transportation 
for any term not exceeding fourteen years, or to receive such other 
punishment as may by law be inflicted on persons guilty of a misde- 
fourtoen years, meaner, and as the court before whom such offender may be tried • 
&c - and convicted shall adjudge. 

Not to extend VIII. Provided always, and be it further enacted, That nothing 

to cases in herein contained shall extend or he construed to extend to subject 

W *“ C | has not any person or persons to prosecution, for having deposited or pledged 

made the goods aa y g 00 ^ 8 * wares or merchandize, so intrusted or consigned to him, 
a security for her or them, provided the same shall not be made a security for or 

any sum be- subject to the payment of any greater sum or sums of money than 

fM°*" at the time of such deposit or pledge was justly due and owing to 

lien.° *° Wn *uch person or persons from his, her or their principal or principals : 

Acceptances of provided nevertheless, that the acceptance of bills of exchange by 
bills by an such person or persons drawn by or on account of such principal 
•S*®* no f.*° or P^clpals, 8 haH not be considered as constituting any part of such 
as to excuse *° debt so due and owing from such principal or principals within the 


may bo trans- 
ported not 
exceeding 
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true intent and meaning of this act, so as to excuse the consequence 
of such a deposit or pledge, unless such bills shall be paid when the 
same shall respectively become due. 

IX. Provided also, and be it further enacted, That the penalty 

by this act annexed to the commission of any offence intended to be 
guarded against by this act, shall not extend or be construed to 
extend to any partner or partners, or other person or persons of or 
belonging to any partnership, society or firm, except only such part- 
ner or partners, person or persons, as Bhall be accessary or privy to 
the commission of such offence ; any thing herein contained to the 
contrary in anywise notwithstanding. * 

X. Provided also, and be it further enacted, That nothing in 
this act contained, nor any proceeding, conviction or judgment, to 
be had or taken thereupon, shall hinder, prevent, lessen or impeach, 
any remedy at law or in equity, which any party or parties aggrieved 
by any offence against this act, might or would have had, or have 
been entitled to against any such offender if this act had not been 
made, nor any proceeding, conviction or judgment, had been had or 
taken thereupon ; but nevertheless, the conviction of any offender 
against this act shall not be received in evidence in any aqti&n at 
law or suit in equity against such offender : And further, that no 
person shall be liable to be convicted J>y any evidence whatever as 
an offender against this act, in respect of any act, matter or thing 
done by him, if he shall at any time previously to bis being indicted 
for such offence have disclosed any such mptjer or thing on oath, 
under or in conscquencB of any compulsory process of any court of 
law or equity, in any action, stfii* or proceeding, in or to which he 
shall have been a party, and which shall have been bond fide instituted 
by the party aggrieved by the act, matter or thing, which shall have 
been committed by such offender* aforesaid. 


No. XXII. 

STATUTES RELATING TO SALVAGE. 


12 Anne, stat. 2, c. 18. 

An Act for Preserving all such Ships and Goods thereof which shall 
happen to be forced on Shore , or stranded upon the Coasts of this 
Kingdom , or any other of her Majesty's dominions . 

“ Whereas by an act made in the third year of the reign of king 
Edward the First, concerning wrecks at sea, it is enacted, that where 
a man, a dog or a cat, escape quick out of the ship, that such ship, 
nor barge, nor any thing in them, shall be adjudged a wreck, but 
the goods shall be saved, and kept by view of the sheriff, coroner, 
or the king’s bailiff, and delivered into the hands of such as are of 
the town where the goods were* found ; so that if any sue for those 
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goods, and after prove that they were his, or perished within hi9 
keeping, within a year and a day, they shall be restored to him, 
without delay, and if not, they shall remain to the king, or to such 
others to whom the wreck belongeth ; and he that otherwise doth, 
and thereof be attainted, shall be awarded to prison, and make fine 
at the king’s will : And whereas by another act made in the fourth 
year of the reign of the said king Edward the First, [intituled, De 
officio Coronatoris], concerting the wreck of the sea, it is enacted, 
that wheresoever it be found, if any lay hands of it, he shall be 
attached by sufficient pledges, and the price of the wreck shall be 
valued, and delivered to the town : And whereas great complaints 
have been made by several merchants, as well her Majesty’s subjects, 
as foreigners trading to and from this kingdom, that many ships of 
trade, after all their dangers at sea escaped, have unfortunately, near 
home, run on shore, or been stranded on the coasts thereof ; and 
that such ships have been barbarously plundered by her Majesty’s 
subjects, and their cargoes embezzled, and when any part thereof has 
been saved, it has been swallowed up by exorbitant demands for 
salvage, to the great loss of her Majesty’s revenue, and to the much 
greater damage of her Majesty’s trading subjects:” For remedy 
whereof, be it enacted by the queen’s most excellent Majesty, by and 
with the advice and consent of the lords spiritual and temporal, and 
commons, in this present Parliament assembled, and by the autho- 
rity of the same v That the sheriffs, justices of the peace of every 
county, or county of a city or town, and also all mayors, bailiffs, 
and other head officers of corporations and port-towns near adjoining 
to the sea, and all constables, headfooroughs, tythingmen, and officers 
of the customs in all and every sudh places, shall upon application 
made to them, or any of them, by or on the behalf of any com- 
mander, or chief officer of any ship* or vessel of any of her Majesty’s 
subjects or others, being in danger of being stranded or run on shore, 
or being stranded or run on shore, are hereby empowered and re- 
quired to command the constables of the several ports within her 
Majesty’s dominions, nearest to the sea-coasts where any such ship 
or vessel shall be in danger as aforesaid, to summon and call together 
as many men as shall be thought necessary to the assistance and 
for the preservation of such ship or vessel, so in distress os aforesaid, 
and their carges; and that if there shall been any ship or vessel, 
either man of war or merchant ship, belonging to her Majesty, or 
any of her subjects, riding at anchor near the place where such ship 
or vessel is in distress or danger as aforesaid, the officers of the cus- 
toms, and constables above mentioned, 'or any of them, are hereby 
empowered and required to demand of the superior officers of such 
ship or vessel, so riding at anchor as aforesaid, assistance by their 
boats, and such hands as they can conveniently spare for the said 
service and preservation of the said ship or vessel, so in distress as 
aforesaid ; and that in case such superior officer of such ship or 
vessel, riding at anchor as aforesaid, shall refuse or neglect to give 
such assistance, he shall forfeit for the same the sum of one hundred 
pounds, to be recovered by the superior officer of the said ship or vessel, 
so in distress as aforesaid, together with their cote of suit, in any 
of her Majesty's courts of record, by action, debt, bill, plaint, or 
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information, wherein no essoign, wager of law, or protection shall be 
allowed. 

II. “ And, for the encouragement of such persons as shall give Reasonable 
their assistance to such ships or vessels, so in distress as aforesaid : M to ** ' 

be it further enacted, that the said collectors of the customs, and the jjj* 1, 
master or commanding officer of any ships or vessels, and all others c . ll,s. 13, * 
who shall act or be employed in the preserving of any such ship or goods saved 
vessel, in distress as aforesaid, or their cargoes, shall, within thirty 8tra »ded 
days after the service performed, be paid a reasonable reward for the LT curtora. 
same, by the commander, master, or other superior officer, marines, 
or owners of the ship or vessel, so in distress as aforesaid, or by the 
merchant, whose ship, vessel, or goods shall be so saved as aforesaid; 
and in default thereof the said ship, vessel, or goods so saved as 
aforesaid, shall remain in the custody of such officer of the customs, 
or his deputy, until such time that all charges shall be paid, and 
until the said officer of the customs, or his deputy, and the said 
master or other officer of the ship or vessel, and all others so em- 
ployed as aforesaid, shall be reasonably gratified for their said assist- 
ance and trouble, or good security given for that purpose to the satis- 
faction of the several parties that arc to receive the same; aqd’that 
in case, after such salvage, the commander or other superior officer, 
mariners, or owners of such ship or vessel so saved as aforesaid, or 
merchant whose goods shall be so savect as aforesaid, shall disagree 
with the said officer of the customs, or his deputy, touching the 
monies deserved by any of the persons so employed ns aforesaid, it 
shall be lawful for the commander of such ship or vessel so saved, or 
the owner of the goods, or the merchant interested therein, and also 
for the said officer of the customs/, or his deputy, to nominate three Three justices 
of the neighbouring justices of the peace, who shall thereupon adjust to adjust the 
the quantum of the monies or gratifities to be paid to the several per- quantum, 
sons acting or being employed in the salvage of the said ship, vessel, 
or goods ; and such adjustments shall he binding to all parties, and 
shall be recoverable in an action at law, to be brought in any of her 
Majesty’s courts of record, by the respective persons to whom the 
same shall be allotted by the said justices of peace ; and in cose it Go°ds not 
shall happen that no persons shall appear to make his claim to all or ^onthii to*be 
any of the goods that shall be saved, that then and in such case the sold, 
chief officer of the customs of the nearest port to the place where the 
said ship or vessel was so in distress as aforesaid, shall apply to 
three of the nearest justices of the peace, who shall put hjm or some 
other responsible person in possession of the said goods, such justices 
of peace taking an account in* writing of the said goods, to be signed 
by such officer of the customs ; and if the said goods shall not be 
legally claimed within the space of twelve months next ensuing, by 
the rightful owner thereof, then public sale shall be made thereof, 
and if perishable goods, forthwith to be sold, and after all charges 
deducted, the residue of the monies arising by such sale, with a fair and the monies 
and just account of the whole, shall be transmitted to her Majesty’s ^ao«nitted 
Exchequer, there to remain for the benefit of the rightful owner when 
appearing, who upon affidavit or other proof made of his or their 
right or property fftereto, to the satisfaction of one of the barons of 



726 


Ferffonfl en- 
tering th'tys 
without leave, 


or hindering 
the laving the 
ship, to make 
double satisfac- 
tion. 


Master may 
repel premiers 
into the 
ship. 


Goods carried 
off, to bo im- 
mediately de- 
livered up. 


Penalty treble 
the value* 


Making holes 
in tho Slip, &c. 
felony. 


General issue. 


Appendix . 

the coif of the Exchequer, shall, upon his order, receive the same out 
of the Exchequer. 

III. And it is hereby also enacted, that if any person or persons 
whatsoever, besides those, empowered by the said officer of the cus- 
toms, or his deputy, and the constables as aforesaid, shall enter or 
endeavour to enter on board any such ship or vessel, so in distress as 
aforesaid, without the leave or consent of the commander, or other 
superior officer of the said ship, or of the said officer of the customs, 
or Isis deputy, or of the said constable, or* some or one of them em- 
ployed for the service and preservation of the said ship or vessel, as 
aforesaid; or i nr case any person shall molest him, them, or any of 
them, in the saving of the said ship, vessel, or goods, or shall endea- 
vour to impede or hinder the saving of any such ship, vessel, or 
goods, or when any such goods are saved, shall take out or deface 
the marks of any such goods, before the same shall be taken down 
in a book or books for that purpose provided by the commander or 
ruling officer, and the first officer of the customs as aforesaid, such 
person or persons shall, within the space of twenty days, make 
double satisfaction to the party grieved, at the discretion of the two 
next justices of peace, or in default thereof, shall by such justices of 
peace be sent to the next house of correction, where he shall con- 
tinue and be employed in hard labour by the space of twelve months 
then next ensuing ; and that it shall be lawful for any commander 
or superior officer of the said ship or vessel, so in distress as afore- 
said, or for the said officer of the customs, or constables on board 
the same ship or vessel, to repel by force any such person or persons 
as shall, without such leave or Consent from the said commander 
or superior officer, or the said officer of the customs, or his de- 
puty, or such constables as aforesaid, press on board the said ship 
or vessel, so in distress, as aforesaid, and thereby molest them in 
tho preservation of the said ship or vessel, so in distress, as afore- 
said. 

IV. And it is hereby likewise enacted, that in case any goods 
shall be found upon any person or persons, that were stolen or car- 
ried off from any such ship or vessel, so in distress as aforesaid, he, 
she, or they, on whom such goods shall be found, shall immediately, 
upon demand, deliver the same to the owner thereof, or to such per- 
son by such owner authorized to receivo the same ; or in default 
thereof, shall be liable to pay treble the value of such goods, to 
be recovered by such owner in an action at law to be brought for the 
same. 

V. And it is hereby moreover enacted, that if any person or per- 
sons shall make, or be assisting in the making; any hole in the 
bottom, side, or any other part of any ship or vessel, so in distress as 
aforesaid, or shall steal any pump belonging to any ship or vessel, so 
in distress as aforesaid, or shall be aiding or abetting in the stealing 
such pump as aforesaid, or shall wilfully do anything tending to the 
immediate loss or destruction of such ship or vessel, sueh person or 
persons shall be and are hereby made guilty of felony, without any 
benefit of his, her, or their clergy. 

VI. And be it further enacted by the authtaity aforesaid, that 
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if any action, suit, or information, shall l>e commenced or prosecuted 
against any person or persons, for anything that he or they shall do, 
or cause to be done, in pursuance of this act, and executing any of 
the powers and authorities, or any of the orders or directions therein 
mentioned, all and every person and persons, so sued in any court 
whatsoever, shall and may plead the general issue, and give this act 
and the special matter in evidence ; and if in any such suit the plain- 
tiff or prosecutor shall become nonsuit, orjforbear prosecution, or dis- 
continue the suit, or if a verdict shall pass against him, or judgment 
be given against him upon a demurrer, then in any of the said cases 
the defendant or defendants shall recover full costs, (hr which he and 
they shall have the like remedy, as where costs by law arc awarded ; 
and this act shall be token and allowed in all courts within this public act. 
kingdom os a public act ; and all judges and justices are hereby 
required to take notice thereof as such without special pleading of 
the same. 

VII. Provided nevertheless, if any officer of the customs, or his Custom-house 
deputy, so empowered ns above, shall, by fraud or wilful neglect, officer Abutting 
abuse the trust so hereby reposed in him as aforesaid, and shall he J?’* 
convicted thereof in due form of law, such officer, or his deputy, 

shall respectively forfeit treble damages to the party grieved, to disabled.’ 
he recovered in any action or suit to pe brought in any court of 
record, and shall from thenceforth be fully disabled and rendered 
incapable of the same, or any other employment relating to the said 
customs. # 

VIII. And it is hereby further .enacted, that this act, and the Act to coin- 
several clauses herein contained, shall take effect from and after the mroiccUt Aug. 
first day of August, in* the year of our Lord one thousand seven hun- Jewl ’four times 
dred and fourteen ; and that, for the better observing of the same, j„ t he year on 
this act shall be read four times in the year in all the parish churches Sundays in sea- 
and chapels of every sea-port town, and upon the sea* coast in this port towns, 
kingdom, upon the Sundays next before Michael mas-day, Christmas- 

day, Lady-day, and Midsummer-day in the morning, immediately 
after the prayers, and before the sermon. 

IX. Provided always, and it is hereby enacted, that neither this Claims to 
act, nor anything herein contained, shall anyways extend to deprive, wrecks saved, 
or anyways prejudice her royal Majesty, her heirs, or successors, or 

any claiming under them, or any of them, or any patentee or grantee 
of the crown, or any lord or lords of any manor or manors, or other 
person whatsoever, of or in relation to any right which they, or any 
of them respectively have, op shall have, or lawfully may claim to 
any wreck or wrecks, or any goods that are or shall be floatsam, 
jetsam, or lagan,? but that such respective rights shall be enjoyed in 
as full, ample, and beneficial a manner, in every respect, as if this 
act had never been made. 

X. Provided, that this act shall continue in force for the space of Continuation, 
three years, and from thence to the end of the next session of Parlia- 
ment, and no longer. 

[Made perpetual by 4 Geo. 1, c. 12.] 
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20 Geo. 2, c. 19. 

An Act for enforcing the Laws against Persons who shall Steal or 

Detain Shipwrecked Goods ; and for the Relief of Persons suffering 

Losses thereby . 

“ Whereas, notwithstanding the good and salutary laws now in 
being against plundering and destroying t vessels in distress, and 
against taking away shipwrecked, lost, or stranded goods, many 
wicked enormities have been committed, to the disgrace of the nation, 
and to the grievftus damage of merchants and mariners of our own 
and other countries for remedy thereof, bo it enacted by the king's 
most excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, thi;t if any person 
or persons shall plunder, steal, take away, or destril >*y goods or 
merchandize, or other effects, from or belonging to afrj sFiip or vessel 
of his Majesty's subjects, or others, which shall be in distress, or 
which shall be wrecked, lost, stranded, or cast on shore in any part 
of his Majesty's dominions (whether any living creature be on board 
such vessel or not), or any of the furniture, tackle, apparrl, provi- 
sion, or part of such ship qr vessel ; or shall beat or wound with 
intent to kill or destroy, or shall otherwise wilfully obstruct the 
escape of any peison endeavouring to save his or her life from such 
ship or vessel, ortho wpreck thereof; or if any person or persons shall 
put out any false light, or lights, with intention to bring any ship 
or vessel into danger; then such person or persons so offending 
shall be deemed guilty of felony, p and being lawfully convicted 
thereof, . shall suffer death atf in cases of felony, without benefit of 
clergy. 

II. Provided always, and be it enacted by" the authority afore- 
said, that when goods or effects of small value shall be stranded, 
lost or cast on shore, and shall be stolen without circumstances of 
cruelty, outrage, or violence ; then and in such cases, it shall be 
lawful for any person or persons to prosecute for such offence by way 
of indictment for petit larceny ; and the offenders being thereof law- 
fully convicted, shall suffer such punishment as the laws in cases of 
petit larceny do enjoin or require, 

III. And be it further enacted by the authority aforesaid, That 
it shall be lawful for any one or more of his Majesty's justices of the 
peace, upon information made before him or them upon oath (which 
oath all justices are hereby empowered to administer) of any part of the 
cargo or effects whatsoever belonging to any ship or vessel lost or 
stranded upon or near the coasts aforesaid, being unlawfully carried 
or conveyed away, or concealed in any house, out-house, bam, or 
other place, or of some reasonable cause of suspicion thereof, to issue 
his or their warrant or warrants for the searching of such house, out- 
house, barn or other place, as in other cases of stoleu goods : And if 
the same shall be found in such house, out-house, bam or other 
place or places, or upon or in the custody or possession of any person 
or persons not legally authorized or entitled totfcep and withhold 
the same ; and the owner or occupier of such house, out-house, barn 
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or other place, or the person or persons upon whom, or in whose 
custody or possession the same shall be found, shall* not immediately, ^ M 
upon demand, deliver the same to the lawful owner or owners thereof, the 
or to such other person or persons ns shall be lawfully authorised shall bo found, 
to demand the same ; or shall not give a good account, to the satis- not giving a 
faction of the said justice or justices, how he, she or they came by iatl ^j^ 
or became possessed thereof; it shall and may be lawful to and for ^mmittedfor 
such justice or justices, upon proof of suclj refusal, and he and they 8 j x months, or 
is and are hereby required to commit the said offender or offenders until payment 
to the common gaol for the space of six months, or until he, she or of treble value, 
they shall have paid to such lawful owner or owners, or to the 
person or persons lawfully authorized to receive the same, treble 
the value of the goods or things so by him, her or them, unlawfully 
dt t lined. 


I\ . And be it further enacted by the authority aforesaid, That if Ooo<ln nfftayi 
an v person * poisons shall offer or expose to sale any goods or to sale, *u* 
effects what* > vei oelongmg to any ship or vessel lost, stranded or 
cast on shoie as aforesaid, and unlawfully taken away, or reasonably 
suspected so to hn\o been ; then ami in every such case it shull bo 
lawful for the person or persons to whom the same shall he offered 
f>r sale, or any officer of the customs nr excise, or any constable, 
headborough or ty thingnmn, or other peatje officer, to stop, take and 
'• the said goods and effects ; ami that lu* or they shall, with all 
* uvcnirnl speed, carry the same, or gne notice of.sueh sei/.uie to 
m lilt me or mote of his Majesty’s justice or justices of the peace ; 
oid >t ‘In person or poisons who shall have offered the said goods 
»i i h<.ts rn sale, or some other person or persons on his, her or 
tl* *»« hill, shall not appear bcfoiV the said justice within ten days 
i r such seizure, and make out to the satisfaction of the said 

i * i tin* proputy of the said # good« or effects to be in him, her 
• r tin m, or in the person or persons by whom he, she or they was 
r wt re employed to sell the same; then the said goods or effects 
Mull, by order of the said justice, be foithwilh delivered over to or 
for tin me of the rightful owner or owners thereof, upon payment 
of a reasonable reward for such seizure (to be ascertained by the 
said justice) to the person who seized the same ; and such justice 
"hall and niaj commit the person or persons who shall so have offered 
fir exposed the said goods nr ‘kings to sale as aforesaid, to the com- 
mon gaol for the space of '..x months, or until he, she or they 
shall have paid to such lawful owner or owners, or to the person or 
persons lawfully authorized to*receive the same, treble the value of 
the said goods or effects so by him, her or them, unlawfully offered 
to sale as aforesaid* 

V. And be it further enacted by the authority aforesaid. That in 
case any person or persons not employed by the master, mariners 
or owners, or other persons lawfully authorized in the salvage of 
any ship or vessel, or the cargo or provision thereof, shall, in the 
absence of persons so employed or authorized, save any such ship, 
vessel, goods or effects, and cause the same to be carried, for the 
benefit of the owners or proprietors, into port, or to any near ad- 
joing custom-hou8cA>r other place of safe custody, immediately giving 
notice thereof to some justice of the peace, magistrate, or custom- 
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house or excise officer, or shall discover to any such magistrate or 
officer where any such goods or effects are wrongfully bought, sold 
or concealed, then such person or persons shall be entitled to a rea- 
sonable reward for such services, to be paid by the masters or owners 
of such vessels or goods, and to be adjusted, in case of disagreement 
about the quantum , in like manner as the salvage is to be adjusted 
and paid by virtue of the statute made in the twelfth year of the 
reign of her late Majesty Queen Anne, intituled, “ An Act for the 
Preserving all such Ships "and Goods thereof, which have happened 
to be forced on Shore, or stranded upon the Coasts of this Kingdom, 
or any other of her Majesty’s dominions, or else in the manner here- 
inafter prescribed, as the case shall require.”* 

VI. And be it further enacted by the authority aforesaid, That 
for the better ascertaining the salvage to be paid in pursuance of this 
present act, and the act before-mentioned, and for the more effectual 
putting the same acts in execution, the justice of the peace, mayor, 
bailiff*, collector of the customs, or chief constable, who shall 
bo nearest to the place where any ship, goods or effects shall be 
stranded or cost away, shall forthwith give public notice for a meeting 
to bc # held as soon os possible of the sheriff or his deputy, the justices 
of the peace, mayors, or other chief magistrates of towns corporate, 
coroners and commissioners of the land-tax, or any five or more of 
them, who arc hereby required and empowered to give aid in the 
execution of tjjjs and the said former act, and to employ proper 
persons for the saving of ships in distress, and such ships, vessels 
and effects, as shall be stranded or cast away ; and also to examine 
persons upon oath touching or concarning the same, or the salvage 
thereof, and to adjust the quantum of such salvage, and distribute 
the same among the persons concerned in such salvage, in case of 
disagreement among the parties, or the said persons ; and that every 
such sheriff, justice of the peace, mayor, chief magistrate, coroner, 
lord of a manor, under sheriff, or commissioner of the land tax, 
attending and acting at such meeting, shall be paid four shillings a 
day for his expenses in such attendance out of the goods and effects 
saved by their care or direction. 

VII. Provided always, and be it further enacted by the authority 
aforesaid, That if the charges and rewards for salvage, directed to be 
paid by the said act of the twelfth year of the reign of her said late 
Mqjesty queen Anne, and by this present act, shall not be fully paid, 
or sufficient security given for the same within forty days next after 
the said services performed, then and jin such case it shall be lawful 
for the officer of the customs concerned in such salvage, to borrow 
or raise so much money as shall be sufficient to s^isfy and pay such 
charges and rewards, or any part thereof then remaining unpaid, or 
not secured as aforesaid, by or upon one or more bill or bills of sale, 
under his hand and seal, of the ship or vessel, or cargo saved, or such 
part thereof as shall be sufficient, redeemable nevertheless upon pay- 
ment of the principal sum so borrowed, and interest for the same 
after the rate of four pounds per centum per annum. 


(r) This section is repealed by 6 Geo. 4, c. 105, s. 100. 
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VIII. And be it further enacted by the authority aforesaid, That 

if oath shall be made before any magistrate, lawfully empowered to 
take the same, of any such plunder or theft, and the examination 
in writing thereupon taken shall be delivered to the clerk of the peace 
of the county, riding, or division wherein such fact shall be com- 
mitted, or to his deputy ; or if oath shall be made before any such 
magistrate of the breaking any ship, contrary to the aforesaid act 
made in the twelfth year of the reign of hdt said late Majesty queen 
Anne, and the examination in writing thereupon taken shall be de- 
livered to such clerk of the peace, or his deputy ; then* such clerk of 
the peace shall cause the offender or offenders in any of the said 
cases to be forthwith prosecuted for the same, either in the county 
where the fact shall be committed, or in any county next adjoining ; 
in which adjoining county any indictment may be laid by any other 
prosecutor ; and if the fact be committed in Wales, then the prosecu- 
tion shall or maybe carried on in the next adjoining English county ; 
and the necessary charges of such prosecutions by the clerk of the 
peace shall be paid by the treasurer of the county, riding or division 
where the fact shall be committed, to such amount os the justices«of 
the peace in their general or quarter-sessions shall order and ascer- 
tain the same ; and if such clerk of the peace shall neglect or refuse 
to carry on such prosecution in due manner, lie shall forfeit one 
hundred pounds for every such offence, to any person or persons who 
shall sue for the same by action of debt, bill, plaint *or information, 
in any of his Majesty's courts of record at Wcjftiflinstcr ; in which 
action no rssoign, protection, wager flf law, or more than one im- 
parlance shall lie allowed. , 

IX. Ami be it further enacted by the authority aforesaid, That 
the commissioners of the land tax,* the deputy sheriff, the coroner, 
and the officers of excise in each county, riding and division, shall 
be proper officers for putting in execution this present act, and the 
said act made in the twelfth year of the reign of her late Majesty 
Queen Anne, together with those therein respectively named for that 
purpose. 

X. “ And whereas by an act made in the third year of the reign 
of his late Majesty king George the First, intituled, An Act for the 
better regulating of Pilots for the conducting of Ships and Vessels 
from Dover, Deal, and the Isle of Thanet, up the Rivers of Thames 
and Medway, it is enacted, That the lord warden of the Cinque 
Ports for the time being shall nominate and appoint, by an instru- 
ment under his hand and seal, "three or more substantial persons in 
each of the Cinque Ports, two ancient towns and their members, to 
adjust and determine, within the space of twelve hours, differences 
which shall or may arise within the jurisdiction of the Cinque Ports 
relating to the salvage of anchors and cables from which vessels shall 
or may be forced by extremity of weather : ,f Now it is hereby en- 
acted, That the lord warden of the Cinque Ports for the time being, 
and the lieutenant of Dover Castle for the time being, and the deputy 
warden of the Cinque Ports for the time being, and the judge official 
and commissary of the court of Admiralty of the Cinque Ports, two 
ancient towns, and the members thereof for the time being, and all 
and every of them, and all and every other person and persons ap- 
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pointed or to be appointed by tbe lord warden of the Cinque Ports 
for the time being, pursuant to the said act made in the third year 
of his late Majesty's reign, shall be the persons to put in execution, 
within the liberty and jurisdiction of the Cinque Ports, two ancient 
towns and their members, all the powers and authorities given and 
granted in and by this act, and in and by tbe before-mentioned 
act of Parliament made in the twelfth year of her said late Majesty 
Queen Anne ; and also in and by the said act made in the fourth 
year of the reign of his late Majesty king George the First ; and 
also shall and may execute, perform and do, within the jurisdictions 
aforesaid, all tlic acts, matters, and things contained in this and the 
before mentioned statutes, in like and as full and ample manner, to 
all intents and purposes, as any justice or justices of peace, or any 
other person or persons, are by this and the said acts appointed or 
authorized to do in any other part of the kingdom. 

XI. And be it further enacted by the authority aforesaid, that if 
any sheriff or his deputy, justice of the peace, mayor or other magis- 
trate, coroner, lord of a manor, commissioner of the land-tax, chief 
constable or pretty constable, or other peace officer, or any custom- 
house or excise officer, or other person lawfully authorized, shall be 
assaulted, beaten and wounded, for or on account of the exercise of 
his or their duty, in or concerning the salvage or preservation of any 
ship or vessel in distress, or of any ship or vessel, goods or effects, 
stranded, wreclfed, or cast on shore, or lying under water, in any of 
his Majesty’s donvivons, then any person or persons so assaulting, 
beating and wounding, shall, upon trial and conviction, by indictment 
at the assizes, or general gaol-delivery, or at the general or quarter 
sessions for the county, riding or division, where such offence shall 
he committed, be transported for geven years to some of his Majesty’s 
colonies in America, and shall be subject to such subsequent punish- 
ment, in case of return before that time, «s other persons under sen- 
tence of transportation are by the law subjected unto. 

XII. And be it further enacted by the authority aforesaid, that it 
shall be lawful for any one or more of his Majesty's justices of the 
pence, in case of need, and in the absence of the high sheriff, to take 
sufficient power of the county, to repress all unjust violence, and duly 
to enforce the execution of this act. 

XI II. And, to prevent confusion among persons assembled to save 
any ship, vessel, goods or effects, as aforesaid, either for want of 
proper orders, or by contradictory orders : be it further enacted, that 
all persons so assembled shall conforfp in the first place to the orders 
of the master or other officers or owners, or other persons employed 
by them ; and for want of their presence or directions, then in the 
next place to the orders of the persons authorized by this act, or the 
aforcasid act of Queen Anne, in the like manner, in the following 
subordination, as any of the said persons shall happen to be present ; 
that is to say, in the first place, to the orders of any officer or officers 
of the customs ; then of any officer or officers of the excise : then of 
the sheriff or his deputy ; then of any justice or justices of the peace ; 
then of the mayor or chief magistrate of any corporation ; then of the 
coroner ; then of any commissioners of the lanYt tax ; then of any 
chief constable ; then of any petty constable or other peace officers ; 
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and any person whatsoever acting knowingly and wilfully contrary 
to such orders, shall forfeit any sum not exceeding five pounds, to be 
levied by warrant of one justice of the peace ; and in case of non- 
payment, the offender shall be committed to the house of correction 
for any time not exceeding three months. 

XIV. Provided always, and it is hereby enacted, that neither this 
act, nor any thing herein contained, shall any way extend to deprive 
or prejudice his royal Majesty, his heirs o» successors, or any claim- 
ing under them, or any patentee or grantee of the crown, or any 
lord or lords of any manor or manors, or other person whomsoever, 
of or in relation to any right which they or any of them have or may 
have or lawfully claim to any wreck or wrecks, or any goods which 
are or shall be flotsam % jetsam , or lagan , but that such respective 
rights shall be enjoyed in as hill, ample, and beneficial a manner, in 
every respect, as if this act had never been made. 

XV. And be it further enacted by the authority aforesaid, that 
the officer of the customs who shall act in the preserving of any ship 
or vessel in distress, or the cargo thereof, shall, as soon as conveni- 
ently may be, cause or procure all persons belonging to the said ah ip 
or vessel, and others who can give any account thereof, or Of the 
cargo thereof, to be examined upon oath before some justice of the 
peace, as to the name or description of thasaid ship or vessel, and the 
names of the master, commander, or chief officer and owners thereof, 
and of the owners of the said cargo, and of the ports Or places from or 
to which the said ship or vessel was bound, and dhe occasion of the 
said ship’s distress ; which examination the said justices arc hereby 
required to take down in writing, and they shall deliver a true copy 
thereof, together with a copy of the said account of the goods, to the 
said officer of the customs, who stydl forthwith transmit the same to 
the secretary of the Admiralty for the time being, who shall publish 
or cause to be published in the next London Gazette , so much thereof 
as shall or may he necessary for the information of the persons 
interested or concerned therein. 

XVI. And be it further enacted by the authority aforesaid, that 
the before-mentioned act of parliament, made in the twelfth year of 
her said late Majesty Queen Anne ; and also, an act made in the 
fourth year of the reign of his late Majesty King George the First, 
for enforcing and making perpetual the before-mentioned act, and for 
inflicting the punishment of death on such as shall wilfully burn or 
destroy ships, shall in all things remain in full force, save duly so far 
as the same are altered or changed by this present act. 

XVII. And be it further enacted by the authority aforesaid, that 
this act shall take place from the tweaty-ninth day of September, in 
the year of our Lord one thousand seven hundred and fifty- three. 

XVIII. Provided, that nothing in this act contained shall extend, 
or be construed to extend, to that part of Great Britain called 
Scotland. 
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XLVII. It shaft be lawful forathc owner or salvor of any property 
liable to the payment of duty saved from sea, and in respect of which 
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any sum shall have been awarded under any law at the time in force, 
or in respect of which any sum shall have been paid, or agreed to be 
paid by the owner thereof, or his agent, to the salvors to defray the 
salvage of the same, to sell so much of the property so saved as will 
be sufficient to defray the salvage so awarded, or such other sum so 
paid or agreed to be paid ; and that upon the production of an award 
made in execution of any such law to the commissioners of his Ma- 
jesty's Customs, or upon proof to the satisfaction of the said commis- 
sioners that such sum of money has been paid, or has been agreed to 
be paid, the said commissioners are hereby empowered and required to 
allow the sale of such property aforesaid, free from the payment of all 
duties, to the amount of such sum so awarded, paid, or agreed to 
bo paid, or to the amount of such other sum as to the said commis- 
sioners shall seem just and reasonable : provided always, that if such 
owner or salvor shall be dissatisfied with any determination of the 
said commissioners as to the amount of such property to be sold duty 
free, it shall be lawful for such owner or salvor to refer any such 
determination of the said commissioners to the judgment and revision 
of the High Court of Admiralty, and in that case such sale shall be 
suspended until the decision of such court shall have been had 
thereon. 

XLVIII. All foreign goods, derelict, jetsam, flotsam and wreck, 
brought or coming into the United Kingdom, or into the Isle of 
Man, shall at a]] times be subject to the same duties, os goods of the 
like kind imported into the United Kingdom respectively are subject 
to ; and if any person shall have possession of any such goods, either 
on land, or within any port in the United Kingdom, and shall not 
give notice thereof to the proper officer of the customs within twenty- 
four hours after such possession, or shall not on demand pay the 
duties due thereon, or deliver the' samo into the custody of the proper 
officer of the customs, such person shall forfeit the sum of one 
hundred pounds ; and if any person shall remove or alter, in quantity 
or quality, any such liquors or tobacco, or shall open or alter any 
package containing any such liquors or tobacco, or shall cause any 
such act to be done, or assist therein, before such liquors or tobacco 
shall be deposited in a warehouse, in the custody of the officers of the 
customs, every such person shall forfeit the sum of one hundred 
pounds ; and in default of the payment of the duties on such liquors 
or tobacco, withiu eighteen months from the time when the same 
were so deposited, the same may be sold in like manner, and for the 
like purposes, os goods imported may in such default be sold : pro- 
vided always, that any lord of the manor having by law just claims 
to such liquors or tobacco, or if there be no such jord of the manor, 
then the person having possession of the same shall be at liberty to 
retain the same in his own custody, giving bond, with two sufficient 
sureties, to be approved by the proper officer of the customs, in treble 
the value of such goods, for the payment of the duties thereon at the 
end of one year and one day, or to deliver such goods to the proper 
officer of the customs, in the same state and condition as the same 
were iu at the time of taking possession thereof. 
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1 & 2 Geo. 4, c. 75. 

An act to continue and amend certain Acts for preventing Frauds and 
Depredations committed on Merchants , Shipowners , and Under- 
writers, by Boatmen and others ; and also for remedying certain 
defects relative to the Adjustment of Salvage in England , under 
an Act made in the T welfth Year of Quefn Anne . 

Whereas by an act passed in the forty-ninth year of his late Ma- Geo g c 
jesty King George the Third, intituled, “An Act ‘for preventing ^2. 
frauds and depredations on merchants, shipowners, and under- 
writers, by boatmen and others; and also, for remedying certain 
defects relative to the adjustment of salvage in England, under an 
act made in the twelfth year of Queen Anne ; which act was to con- 
tinue in force for seven years, and from thence to the end of the 
next session of Parliament ; and whereas by an act, passed in the 
fifty-third year of his late Majesty King George the Third, the said 
above recited act (except so far as the same was altered and ex- 
tended), was further continued in force for seven years from the 
passing of the said act, nml from thence to the end of the next 
session of parliament, and no longer and whereas it is fit and 
expedient that the said above recited acts should be further con- 
tinued, except so far as the same are altered b y this act : be it 
therefore enacted by the king's most cxcellyij Majesty, by and 
with the advice and consent of thev Lords spiritual and temporal, 
and Commons in this present • parliament assembled, and by the 
authority of the same, that all pilots, boatmen, hoveliers, or other Pilots and 
persons, who shall take up any anchors, cables, tackle, apparel, others to de- 
furniture, stores or materials, or &ny goods or merchandize which p<»jt anchors, 
may have been parted with, cut from, or left by any ship rthoTshiiis 
or vessel within any harbours, rivers or bays, or on any of the materials, 
coasts of this kingdom, whether the same ship or vessel shall be or taken jmwsws- 
shall have Wen in distress or otherwise, and which shall have been won of by them, 
weighed, swept for, or taken possession of by any such boatman, “ bTappSnied 
pilot, hoveller, or other person, shall send a report in writing of the by thi* act. 
articles so found, and stating the marks, if any, thereon, and also an 
accurate and particular description of the bearings, distances, and 
situations, and time when and where the same were so found, to a 
deputy vice-admiral, or his agent, at or near to the port or place 
where such boatman, pilot, hoveller, or other person, shall first arrive 
with such articles, within forty-eight hours after his or their arrival 
at such port or pbfce, or before he or they shall leave the port, if he 
or they shall quit it before that time shall expire; and shall also, 
within such period as aforesaid, deliver such articles so found into a 
proper warehouse, or such other place as the vice-admiral of each 
county shall appoint for safe custody, until the same shall be claimed 
by the owner or owners thereof, or his, her, or their agent or agents, 
and the salvage, together with such other charges and expenses as 
are hereinafter directed to be paid in respect of such articles, paid by 
him or them, or scufirity given for the payment thereof, to the satis- 
faction of the salvor or salvoA thereof; and every such pilot, Concealing 
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boatman, hoveller, or other person, who shall wilfully and fraudu- 
lently keep possession of, or retain, or conceal, or secrete any anchors 
or cables, tackle, apparel, furniture, stores, or material*, or any 
goods or merchandize, or deface, take out, or obliterate the marks 
and numbers thereon, or alter the same in any manner, with intent 
thereby, directly or indirectly, to prevent the discovery and identifica- 
tion of such articles so found, weighed, swept for, or taken possession 
of as aforesaid, and shall jiot report and deliver the same at some 
proper warehouse or other place in the manner aforesaid, and within 
the time hereinbefore limited, shall forfeit all claim to salvage, and 
shall, on conviction, be adjudged and deemed guilty of receiving 
goods knowing them to have been stolen, and shall suffer the like 
punishment as if the same had been stolen on shore* 

II. And he it further enacted, that every deputy vice-admiral, 
or his agent, to whom any such report shall be sent, shall within two 
days forward the same, or a true copy thereof, to the secretary of the 
corporation of the Trinity House of Deptford Strond, in London, and 
the same shall be placed by the said secretary in some conspicuous 
situation, for the inspection of all persons choosing to inspect and 
examine the same : provided always, that no report shall be for- 
warded by such deputy vice-admiral, or his agent, to the said corpo- 
ration of the Trinity House, of Deptford Strond, until the articles so 
to be deposited as aforesaid, for and in respect of which a report is 
required to be made, as hereinbefore is directed, shall amount in 
value to the sum of t,wenty pounds. 

III. And be it further enacted, that it shall be lawful for any 
deputy vice-admiral, or his agent, to seize and detain any such arti- 
cles as shall not have been repbrted in the manner hereinbefore 
directed : and upon such seizure such deputy vice-admiral, or his 
agent, shall deposit the same in the warehouse or other place to be 
appointed as aforesaid, and shall within two days thereafter send a 
report in writing of the articles as seized, and stating the marks (if 
any) thereon to the said corporation of the Trinity House of Dept- 
ford Strond, as before directed, to be made public as aforesaid ; and 
every such deputy vice-admiral, or his agent, so seizing, who shall 
not make such report as aforesaid within two days after seizure as 
aforesaid, shall, on conviction before any justice of the peace or 
magistrate, upon the oath of one credible witness, or on the confes- 
sion of the party offending, forfeit and pay the sum of twenty pounds 
for every such neglect, together with double the value of the goods 
so seized, one-lmlf of which penalty* shall be paid to the informer, 
and the other half to the poor of the parish or township where such 
offence shall be committed ; and every deputy vice-admiral, or his 
agent, who shall make any such seizure, without any previous infor- 
mation being given to such deputy vice-admiral, or his agent, shall, 
on the same articles being claimed by, and delivered to the owner 
thereof, or his or her agent, be entitled to receive such sum of money 
as shall be equal to one-third part of the value thereof, after the pay- 
ment of the duties, and any charges incidental to the recovery and 
preservation of the same. 

IV. Provided always, and be it further enacted; that if the owner 
and deputy vice-admiral, or agent, so seizing cannot agree on the 
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value of the articles, such value shall be ascertained in like manner 
as is hereinafter directed with regard to salvage, or be referred to the 
decision of the High Court of Admiralty* 

V. Provided also, and be it farther enacted, that if ^any such 

seizure shall have been made in consequence of any information given 
to any such deputy vice-admiral, or his agent, the deputy vice-admi- 
ral, or his agent, so seizing, shall only be entitled to receive from the 
owners or their agents of the articles one-sixth part of the value 
thereof, and one other one-Sixth of such value shall be paid to the 
person who shall have given the information, the value of such arti- 
cles to be ascertained in manner aforesaid. • 

VI. And be it further enacted, that if any such articles, so re- 
ported and delivered into the warehouse or other place as aforesaid, 
shall not be claimed within a year and a day after such report shall 
have been transmitted to the said corporation of the Trinity House 
of Deptford Strond, as before mentioned, the same shall be sold, and 
a certificate of such sale shall be delivered to the purchaser thereof, 
under the direction of the High Court of Admiralty, and the monies 
arising from the sale thereof be applied in the manner directed in 
and by an act passed in the twelfth year of the reign of her lqteT Ma- 
jesty Queen Anne, intituled, M An Act for Preserving all such Ships 
and Goods thereof which shall happen to be found on Shore, or 
Stranded on the Coasts of this Kingdom, or any other of her Ma- 
jesty’s Dominions and if the same shall have h?en seized by the 
deputy vice-admiral, or his agent as aforesaid, then the deputy vice- 
admiral, or agent, so seizing, and ,the person 3rho shall have given 
such information as shall have»led to the seizure (if any such infor- 
mation shall have been given), shall be equally entitled to the salvage 
which shall be allowed by the High Court of Admiralty to the salvors 
in the case of unclaimed property*. 

VII. And be it further enacted, that if the salvors of any such 
articles, or any goods so found, weighed, Bwept for, or taken posses- 
sion of as aforesaid, and so lodged and reported as aforesaid, and the 
owner or owners thereof, or his, her, or their agent or agents, cannot 
agree respecting the amount of salvage to be paid for or in respect of 
the same, or the value thereof, as the case may be, then the matter 
in difference shall be determined by any three justices of the peace 
residing near to the place where such articles or goods shall be depo- 
sited, shall begin to proceed in their inquiry, as to such matters in 
dispute, within forty-eight hours after such difference shall be referred 
to them for their determination thereof; and if they cannot agree 
respecting the same, then it shall be lawful for them to nominate any 
third person conversant in maritime affairs, at their option, who shall 
ascertain the .amount of the salvage to be paid, or the value thereof, 
as the case may be, within forty-eight hours after he shall have 
been so nominated as aforesaid ; and the said justices, and such 
third person so nominated as aforesaid, shall have full power and 
authority, whenever they see occasion, to examine the parties, or 
their witnesses, upon oath, which oath they are hereby authorized to 
administer. 

VIII. And her It further enacted, that it shall also be lawful for 
the said justices to decide, in the like manner, and within the same 
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time as is hereinbefore directed with regard to salvage, on all claims 
and demands whatsoever, which shall or may be made by pilots, 
boatmen, and other persons, for service of any description (except 
pilotage) to be rendered by them to any ship or vessel, as well for 
carrying off from the shore to such ship or vessel any anchors, cables, 
or other stores from any port or ports of the coast of England and 
Wales, and Berwick-upon-Tweed, or for the saving and preserving 
any goods or merchandize which may have been wrecked, stranded, 
or cast away from any ship' or vessel, or for being instrumental in 
saving the life or lives of any person or persons on board the said 
ship or vessel, the master, owner, or owners of such ship or vessel, 
or his, her, or their agent or agents, being present with such justices ; 
and that the said justices shall have full power and authority to hear 
and determine on all cases whatever, of services rendered by pilots, 
boatmen, and others, to ships or vessels (except pilotage), whether 
such ships or vessels shall at the time be in distress or not, and that 
they shall have the like power of examining the parties or their wit- 
nesses upon oath, as last hereinbefore directed ; and the decision of 
such justices shall be final and conclusive on all parties, save and 
except in such cases in which an appeal shall be interposed by either 
party to the High Court of Admiralty, such appeal to be interposed 
within thirty days after the award of the justices or such person so 
appointed as aforesaid. 

IX. And be it further enacted, that in case the party or parties so 
claiming to be entitled to salvage, or the party or parties who is or 
are to pay the same, 1 d't their agents, shall be dissatisfied with such 
award and decision of the justices, or of the person so to be nomi- 
nated by them as aforesaid, it shall be lawful for either of them 
respectively, within ten days after such award is made, but not after- 
wards, to declare to the justices, or such other person to be nominated 
by them as aforesaid, his, her, or their desire of obtaining the judg- 
ment of the High Court of Admiralty respecting the said salvage, 
and thereupon lie, she, or they shall proceed, by taking out a moni- 
tion within thirty days from the date of the said award; but in such 
case the said justices are hereby required and empowered to deliver 
to the owners and proprietors, or their agents, any such anchor or 
cable, goods, or other articles, respecting which any claim for salvage 
shall be made upon the owners or proprietors thereof, his, her, or 
their agent, giving full and sufficient bail in the amount of the sum 
awarded for salvage or compensation, and which bail shall be taken 
by a commissioner for taking examinations in prize cases, if there 
shall be one in the port or place where such difference shall arise ; 
but if there shall be no such commissioner there, then the said jus- 
tices, to whom such difference shall have been referred, or either of 
them, or any other of his Majesty’s justices of the peace, are and is 
hereby authorized to take the same ; and the commissioner or justice 
who shall take such bail, shall certify the same according to the form 
contained in the Schedule hereunto annexed, and transmit the same 
without delay to the High Court of Admiralty, together with a true 
certificate in writing, of the gross value of the whole of the articles 
respecting which salvage shall be claimed, and also a copy of such 
proceedings and awards, on unstamped paper, certified under the 
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hand of such commissioner or justice taking the hail, as aforesaid ; 
and the same shall be admitted by such Court of Admiralty as evi- 
dence in the cause. 

X. And be it further enacted, that it shall and may be lawful for Persons named 
the person so to be named by the said justices as aforesaid, who shall by jiwticei to 
decide on the amount of salvage to be paid, or on the value of the 
articles, or on the remuneration to be made to persons rendering assist- va g e> & c< TOa y 
ance to ships or vessels, or persons as aforesaid, to demand and demand from 
receive of and from the owner or owners of the articles saved, or of the owner 
the ships or vessels in behalf of which the services may have been * ' **• 
rendered, or his, her, or their agents or agent, a sum of money not 
exceeding two pounds two shillings, and such owner or owners, or 
his, her, or their agent, or agents, shall and is and are hereby 
required to pay to the person so to be nominated by the said 
justices nominated as aforesaid, such fee or reward, immediately after 
he shall have made his award or decision, and on delivery of the 
same. 

XL And be it further enacted, that if any person or persons Penans cutting 
shall wilfully cut away, cast adrift, remove, alter, deface, sink, or sway or d»- 
destroy, or shall do or commit any act with intent and desigq tb cut buoy 
away, cast adrift, remove, alter, deface, sink, or destroy, or in any 
other way injure or conceal, any buoy, buoy-rope, or mark belonging guilty of 
to any ship or vessel, or which may be attached to any anchor or wlony, Ac. 
cable, belonging to any ship or vessel whatever, Tghether in distress 
or otherwise, such person or persons so offending shall, on being con- 
victed of such offence, be deemed aqd adjudged u> be guilty of felony, 
and shall be liable to be transported for any term not exceeding seven 
years, or in mitigation of such punishment to be imprisoned for any 
number of years, at the discretion of the Court in which the convic- 
tion shall be made. 

XII. And be it further enacted, that if any person shall know- Persons frtu- 
ingly and wilfully, and with intent to defraud and injure the true dulently pur- 
owner or owners thereof, or any person interested therein as aforesaid, ch » in G or re- 
purchase or receive any anchors, cables, or goods or merchandize ceiv h in(? . , 
which may have been taken up, weighed, swept for, or taken pos- ^ ehallbo ' 
session of, whether the same shall have belonged to any ship or considered re- 
vessel in distress or otherwise, or whether the same shall have been edvers of stolen 
preserved from any wreck, if the directions hereinbefore contained, goods * 

with regard to such articles, shall not have been previously complied 
with, such person or persons shall, on conviction thereof, be deemed 
guilty of receiving stolen goqds, knowing the same to be stolen, as if 
the same had been stolen on* shore, and suffer the like punishment as 
for a misdemeanor at the common law, or be liable to be transported 
for seven years, at the discretion of the court before which he, she, or 
they shall be tried. 

XIII. And he it further enacted, that in case the master, mate, Masters of 
or crew of any ship or vessel bound to parts beyond the seas, shall ships bound to 
find and take on board of such ship or vessel, any anchor, cable, or P* 1 ** beyond 
any goods or merchandize, or shall receive any anchor, cable, or any {J* "■“\ s . nd ' 
goods or merchandize on board of such ship or vessel, from any mUkTuH 
other person or persons who may have found the same, knowing the chon and 
same to have been so found,* the master, mate, or other person, other widen, 
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having the command of such ship or vessel, shall make a true entry 
in the log-book of such ship, of the description of the articles so 
found or taken on board as aforesaid, stating the marks (if any) 
thereon, and the bearings and distances, and other minute descrip- 
tion, and the time when and where the same were found and taken 
on board ; and also shall, at the first possible opportunity, transmit 
a report in writing, containing a true copy of such entry in the log- 
book of the said ship or vessel, to the said corporation of the Trinity 
House of Deptford Strond, and on the return of such vessel to any 
port in England or Wales, or Berwick-upon-Tweed, he shall deliver 
the same article? into the possession of a deputy vice-admiral, or his 
agent, in or nearest to such port at which he shall first arrive, and 
within twenty-four hours after his arrival, with the like report as is 
hereinbefore directed; and such deputy vice-admiral; or agent, is 
hereby required to transmit such report to the said corporation of the 
Trinity House at Deptford Strond, to be placed by the said corpora- 
tion for inspection in like manner as aforesaid ; and if the same shall 
not he claimed by the owner or owners thereof, or his, her, or their 
agent, within a year and a day after such report shall be transmitted, 
the same shall be sold and disposed of according to law with regard 
to unclaimed property ; and in default thereof, or if the master of 
such ship or vessel shall sell ( or dispose of such anchor, cable, goods, 
or merchandize, to any person or persons whomsoever, or shall not, 
upon his first return to any port within England and Wales, or 
Berwick-upon-Tweed^ report and deliver the same according to 
the provisions of tins act, he shall for every such offence forfeit 
all claim to salvage, and on being thereof lawfully convicted before 
any justice of the peace or magistrate, on the' oath of one credible 
witness, or on the confession of the party offending, forfeit and 
pay any sum not exceeding one* hundred pounds, nor less than 
thirty pounds, one-half of which penalty shall be paid to the in- 
former, and the other half to the president and governors, for the 
relief and support of Buch maimed and disabled seamen, and of the 
widows and children of such as shall be killed, slain, or drowned in 
the merchants service, under an act of Parliament made in the 
twentieth year of the reign of his late Majesty king George the 
Second, intituled, “ An Act for the Relief and Support of Maimed 
and Disabled Seamen, and the Widows and Children of such as shall 
be Killed, Slain, or Drowned in the Merchants Service and shall 
also forfeit and pay double the value of such articles to the owners or 
owner thereof. 


Pees to be paid XIV. And be it further enacted, that it shall and may be lawful 
for reports. for the deputy vice-admiral, or his agent, who shall make the report 

de utyrico squired by this act to the said corporation of the Trinity House of 

adSiiiml, and Deptford Strond as aforesaid, to receive of and from the owner or 

1/. 1*. to the owners of the articles in respect of which the report shall he made, 

secretaryof the or if the same are not claimed, then out of the produce of the sale 

Trinity House, thereof, the sum of one pound one shilling for each report ; and that 
it shall also be lawful for the secretary or other proper officer of the 
said corporation of the Trinity House of Deptford Strond, to receive 
in like manner as last mentioned, the sum of one pdund one shilling 
for each report so to be received 6y the said corporation, to be 
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made public by them as aforesaid, which last-mentioned sum 
shall be paid to the said deputy vice-admiral, or his agent, before 
the delivery of the goods, and accounted for by him to the Trinity 
House. 

XV. And whereas pilots, hovellers, boatmen and other persons in Punishing 
small vessels, have for many years conveyed anchors and cables pilots ana 
which may have been weighed, swept for, or taken possession of by ™ £5® L^ln^of 
them as aforesaid, or which they may hav^ purchased of other per- anchorsor 
sons, knowing them to have been weighed, swept for, or taken pos- cables in 
session of, without being reported as aforesaid, to foreign countries, foreign coun- 
and there sold and disposed of, to the manifest injury and loss of trieB * 

the owners thereof ; for remedying whereof be it further enacted, 

That every pilot, hovcller, boatman, or the master of any such vessel, 
who shall convey any such anchor or cable to any foreign port, 
harbour, creek, or bay, and there sell and dispose of the same, shall 
be deemed and adjudged guilty of felony, and shall be transported 
for any term not exceeding seven years. 

XVI. And be it further enacted, That all persons who shall trade penalty on 
or deal in buying and selling anchors, cables, sails, or old junk, old dealers in 
iron, or marine stores of any kind or description, shall hav^ fheir marine stores 
names, with the words Dealer in marine stores,” painted distinctly J^oirnameg 
in letters of not less than six inches in length, upon the front of all pa i nte< i on 
their storehouses, warehouses, and other deposits for such goods ; their store- 
and in default of their so doing, they shall, on conviction before any houses, or 
justice or justices of the peace, or magistrate or magistrates of any witSout^ 
jurisdiction where such storehouse, warehouse, and depdt shall be, a a p C mit from 
upon the oath of one credible Witness, or on confession of thys party * magistrate, 
offending, forfeit and pay a sum not exceeding twenty pounds, nor 

less than ten pounds, one-half of which penalty shall be paid to the 
informer, and the other half to tfie poor of the parish or township 
where such offence shall be committed ; and that it shall not be 
lawful for such dealers or traders to cut up any cable, or any part of 
a cable, exceeding five fathoms in length, or uncant, untwine, or 
unlay the same into junk or paper stuff on any pretence whatsoever, 
without first obtaining a permit from some justice of the peace or 
magistrate residing near to the residence of such dealer, which permit 
shall not be granted, unless an affidavit shall have been made that 
the cable so intended to be cut up had been bond fide purchased, and 
without fraud, by the party so intending to cut up the same, and 
without any knowledge or suspicion on his or her part, that the 
same had been or were dishonestly come by ; and in which affidavit 
shall also be specified the particular quality and description of such 
cable, and the name or names of the seller or sellers thereof, which 
affidavit shall he recited and set forth at length in the permit there- 
upon granted, on pain of forfeiting for the first offence any sum 
not exceeding twenty pounds, nor less than ten pounds ; and for 
every second or further offence, any sum not exceeding fifty pounds, 
nor less than twenty pounds, to be recovered before any justice of 
the peace : and one-half thereof to go the informer, and the other 
half to the poor of the parish in which such offence shall have been 
committed. • # 

XVII. And be it further exacted, That for the more effectual Dealers to keep 
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prevention of such frauds, all dealers in such marine stores as afore- 
said, shall keep a book or books, fairly written, in which entries shall 
be from time to time regularly made, of all such old marine stores 
as shall be by them from time to time bought, containing a true 
account and description of the times when the same were so respec- 
tively bought by them, and of the names and places of abode of the 
respective sellers thereof ; and before any person who shall obtain 
such permit for the cutting up of any such cable (as hereinbefore 
required to be obtained), shall proceed to cut up the same by virtue 
thereof, there shall be published, by the space of one week at least before 
the cuttingup the same, one or more advertisement or advertisements in 
some public newspaper printed nearest to the storehouse, warehouse, or 
dep6t where the articles shall be deposited, notifying that such party 
had obtained such permit, for the purpose of cutting up such cable, 
and of such kind and quality as therein described, and also specifying 
the place where such articles shall be deposited ; whereupon it shall 
be lawful for all and every person or persons who may have just 
cause to suspect that such articles arc the property of such person 
or persons, and shall have verified upon oath the fact of such his or 
their suspicion before any justice of the peace, or magistrate residing 
near to the said storehouse, warehouse, or dep6t, by warrant for that 
purpose thereupon granted, to require of and from such dealer, who 
shall have so advertised, and shall be so sworn to be suspected as 
aforesaid, the production and examination of the book or books of 
entries hereby required by him or her to be kept, and inspect and 
examine the cables described in such permit ; and in case any such 
dealer, when so thereunto required as aforesaid, shall neglect or refuse 
to produce to the person named in such warrant, as the person on 
whose oath the same shall have b^en obtained, the book or books 
containing the entries of such dealer so required to be made therein 
as aforesaid, or shall neglect to keep any such book or books in 
which entries, containing accounts of the several particulars herein- 
before required to be entered, shall be made, or to permit such inspec- 
tion or examination as aforesaid, or shall, after obtaining such permit 
for the cutting up of any such cable, and before the cutting up of the 
same, neglect to publish such one or more advertisement or advertise- 
ments relative thereto, as is hereinbefore directed and required, the dealer 
or dealers so offending in all or any of the particulars hereinbefore 
mentioned, shall forfeit and pay for every such offence, being his, 
her or theif first offence, any sum not exceeding twenty pounds 
nor less than ten pounds, and for evfery second or further offence, 
any sum not exceeding fifty pounds nor less than twenty pounds, 
one-half of which penalty shall on conviction before any justice of 
the peace or magistrate residing near as aforesaid, be paid to the in- 
former, and the other half to the poor of the parish or township in 
which such offences shall be committed ; and in case any of the 
penalties by this act imposed shall not be paid, with the charges 
incident to the conviction, immediately upon such conviction, the 
same shall and may be levied by warrant under the hand and seal 
of such justice of the peace or magistrate, upon the goods and 
chattels of any such offender or offenders ; and in case no sufficient 
distress shall be found, then every such offender or offenders shall 



Appendix. 743 

and may be committed by any justice of the peace or magistrate as 
aforesaid to gaol, in case of any first offence, for the space of six 
calendar months, and in case of any second or further offence, for the 
space of twelve calendar months, unless the said penalty and the 
charges shall be sooner paid. 

XVIII. And be it further enacted, That all manufacturers of Manufacturers 
anchors and kedge anchors, shall place his, her or their name or of anchors to 
names, together with a progressive numt^r, and also the weight of 
the anchor, in legible characters upon the crown, and also upon the fc C( ig C anchors, 
shank under the stock of each anchor, which he, she or they shall 
manufacture ; and shall also place his, her or their hame or names, 
together with a number, and also the weight of the kedge anchor 
upon the crown, and also upon the shank near to the stock of every 
kedge anchor, which he, she or they shall manufacture ; and in case 
any such manufacturer shall neglect to place such name, number, Penalty or* 
or weight in the manner hereinbefore directed and required, every nc 8 lcct * 
such person or persons so offending shall, on conviction before any 
justice of the peace or magistrate, on the oath of one credible witness, 
or on the confession of the party so offending, forfeit and pay any 
sum not exceeding five pounds, nor less than forty shillings, one- 
half of which penalty shall be paid to the informer, and the other 
half to the poor of the parish or township in which such offence shall 
be committed. 

XIX. And for the more easy and speedy conviction of offenders p onn 0 f con- 
against this act, be it further enacted, That a^ljand every justice or viction. 
justices of the the peace before whom any person shall be convicted 

of any offence against this acf, shall and may cause the conviction 
to be drawn up according to the following form ; videlicet , 

“ Be it remembered, That on the day of 

in the year of our Lord 

A . B . is convicted before me [or us], 
one [or two, as the case may be] of his Majesty’s justices of the peace 
for the [i here specify the offence , 

and the time and place when and where committed as the case may 
be,] contrary to an act passed in the second year of the reign of king 
George the Fourth, intituled, [here insert the title of this act]. Given 
under my hand and seal [or, our hand and seals] the day and year 
first above written.” 

And no certiorari, or other writ or process for the removal of any 
such conviction or any proceedings thereon, into any of his Majesty’s 
courts of record at Westminster, shall be allowed or granted. 

XX. And be ft further enacted, That it shall and may be lawful Appeal from 
to and for any person or persons so convicted by any justice or conviction to 
justices of the peace before mentioned, of any offence or offences 

against this act, within three calendar months next after such con- Jons, 
viction, to appeal to the justices of the peace assembled at the general 
quarter-sessions holden for the county, city, or place where the matter 
of appeal shall arise, first giving ten days' notice of such appeal to the 
person or persons appealed against, and of the matter thereof, and enter- 
ing into a recognisance before some justice of the peace for such county, 
city, or place, with two sufficient sureties, conditioned to try such 
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appeal, and for abiding the determination of the court therein ; and 
such justices at the general quarter-sessions shall, upon due proof 
of such notice having been given and recognizance entered into, hear 
and determine the matter of such appeal, and may either confirm 
or quash and annul the said conviction, and award such costs to 
either party as to them shall seem just and reasonable, and the de- 
cision of the said justices therein shall be final, binding and conclu- 
sive ; and no proceeding to^be had or takep in pursuance of this act 
shall be quashed or vacated for want of form only, or be removed by 
certiorari, or any other writ or process whatsoever, into any of his 
Majesty’s courts of record at Westminster or elsewhere ; any law or 
statute to the contrary thereof in anywise notwithstanding. 

XXI. Provided always, and be it further enacted, That the in- 
habitants of any parish, township, or place, shall be deemed and 
taken to be competent witnesses, for the purpose of proving the com- 
mission of any ofience against this act, within the limits of such 
parish, township, or place, notwithstanding the penalty incurred by 
such offence, or any part thereof, is or may he given or applicable to 
the poor of such parish, township, or place, or otherwise, for the 
benefit or use, or in aid or in exoneration of such parish, township, 
or place. 

XXII. And be it further enacted, That all felonies, misdemeanors, 
and other offences under this act, shall and may be laid to be com- 
mitted, and shall.be tried in any city or county (being a county) 
where any such article, matter or thing, in relation to which such 
offence shall have *teen committed, shall have been found in the 
possession of the person committing the offence ; or if the same shall 
have been sold in foreign parts, then in the county or place in which 
the person selling the same shall reside. 

XXIII. Provided always, and he it further enacted, That nothing 
in this act contained shall extend or be construed to extend to or be 
in force within the limits specified and directed in an act passed in 
the forty-eighth year of the reign of his late Majesty, intituled, “ An 
Act for preventing the various Frauds and Depredations committed 
on Merchants, Ship Owners and Underwriters, by Boatmen and 
others, within the jurisdiction of the Cinque Ports ; and also for 
remedying certain defects relative to the Adjustment of Salvage under 
a Statute made in the twelfth year of the reign of her late Majesty 
Queen Anne,” or in any manner to affect any of the provisions of 
the said act, but the said recited act shall remain in full force within 


Reservation of the therein specified, as if this act had not been passed : pro- 
tho statute of vided also, that nothing in this act contained shall extend or be con- 

48 Geo. 3, c. 8 trued to extend to repeal, take away, or alter aTty of the clauses, 

l0 *' powers, or provisions contained in an act of parliament made in the 

forty-eighth year of the reign of his late Majesty, intituled, “ An Act 
for the better regulation of Pilots, and of the Pilotage of Ships and 
Vessels navigating the British Seas;” but that the said act shall 
remain in full force as if this act had not been passed. 

Reservation of XXIV. Provided also, and it is hereby further declared, That this 
the rights of act, or any thing herein contained, shall not extend or be construed 
t^IJigh to extend to the taking away, abridging, prejudicing or impeaching, 
foe. miraty * in any manner whatever, the jurisdiction of the High Court of Ad- 
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miralty of England, or the jurisdiction of the Admiralty Court of the 
Cinque Ports, two ancient towns, and their members, or of the Ad- 
miralty Court of the borough of Great Yarmouth, in the county of 
Norfolk, or of the Admiralty Court of the borqugh of Dunwich, in 
the county of Suffolk, or of the Admiralty Court of the borough of 
Southampton, in the county of Hants, or of the Admiralty Court of 
the borough of Southwold, in the county of Suffolk, or of the Admi- 
ralty Court of the borough of Lynn Regis, in the county of Norfolk ; 
but that it shall and may be lawful for tne said courts respectively, 
and the judge or judges thereof for the time being, to have, use, exer- 
cise, and enjoy jurisdiction over all such matters, rights and offences, 
as they have heretofore had, used, exercised and enjoyed, as fully and 
effectually, to all intents and purposes whatever, as if this act had not 
been made ; any thing herein contained to the contrary thereof in 
anywise notwithstanding. % 

XXV. Provided also, and it is hereby enacted, That neither this Reservation of 
act nor any thing herein contained shall any ways extend, or be con- j{j® crown °iind 
strued to extend, to deprive or in any ways prejudice the rights of 0 f j or( j s 

his Majesty, his heirs or successors, or any claiming under them, or ladies of 
any of them, or any patentee or grantee of the crown, or any Iprcl or manors, 
lords, or lady or ladies, of any manor or manors whatsoever ; but that 
such respective rights shall be enjoyed in os full, ample, and beneficial 
a manner, in every respect, as if this act Had never been made. 

XXVI. And be it further enacted, That no lorcUor lady of any *' ord8 
manor, or other person who may be entitled to or claim to bo entitled ^lay” laim to 
to wreck of the sea, or to any goods found jetsam, flotsam or lagan, wrecks till re. 
shall be entitled to appropriate* such wreck or goods to his, bur or port of the 
their own use, or otherwise to dispose thereof, until he, she or they 8am * he mad© 
shall have caused a report thereof in writing, to be given to the de- ^cel^aJnira^of 
puty vice-admiral of that part of thfc coast where the same shall have the coast, &c. 
been stranded, wrecked or found, or to his agent ; or if there shall be 

no such deputy vice-admiral or agent residing within the distance of 
fifty miles, then to the Corporation of the Trinity House of Deptford 
Strond ; which report shall contain ail accurate and particular descrip- 
tion of the wreck or goods found, and of the place or places and time 
or times where and when the same may have been found, and of any 
marks that may be thereon, and of such other particulars as may the 
better enable the owner or owners thereof to recover the same, and 
also of the place or places where the same are deposited and may be Deputy vice- 
found and examined by any person claiming any right to such wreck admira ! to 
or goods, nor until the full expiration of a year and a day after the o^reportu^tfe 
delivery of such notice, any thing in any law to the contrary notwith- Secretary of the 
standing ; and the dbputy vice-admiral or agent aforesaid shall, within Trinity House, 
forty-eight hours after receiving such report as aforesaid, transmit a Penalty mi. 
copy thereof to the secretary of the Coiporation of the Trinity House 
of Deptford Strond, upon pain of forfeiting for any neglect to trans- 
mit such account as aforesaid, the sum of fifty pounds to any person 
who will sue for the same ; and the said secretary shall cause such 
account to be placed in some conspicuous situation, for the inspection 
of all persons claiming to inspect and examine the same : provided 
always, that nothing* herein contained shall extend or be construed 
to extend to repeal or in any maflner to affect any of the provisions 


c c c 
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of an act passed in the fifty-second year of his late Majesty, intituled, 
“An Act for charging Foreign Liquors and Tobacco, derelict, jetsam, 
flotsam, lagan or wreck, brought or coming into Great Britain, with 
the Duties payable on Importation of such Liquors and Tobacco.” 

XXVII. And be it further enacted, That when any goods which 
shall be found or taken possession of by any lord or lady of any 
manor, or person entitled or claiming to be entitled to wreck of the 
sea, or to goodB found flotqpm, jetsam, or lagan, or his or her agent 
or servant, or by any vice-admiral, or his deputy or agent, or by any 
officer or other person whatsoever acting by or under the authority of 
this act, or of All act passed in the present session of Parliament, inti- 
tuled, “ An Act to continue and amend certain Acts for preventing 
various Frauds and Depredations committed on Merchants, Ship- 
owners, and Underwriters, by Boatmen and others, within the Juris- 
diction of the Cinque Ports,” shall be of so perishable a nature, or so 
much injured or damaged, that the same cannot be kept, then and in 
every such case such goods shall and may, at the request of any of 
the persons interested or concerned therein, or in the saving and pre- 
serving thereof, by and with the consent and approbation of some 
justice of the peace, not interested or concerned in the same, or in the 
saving and preserving thereof, and in the presence of such justice, or 
of some person for that purpose specially appointed by such justice, 
be sold by public auction or private contract, as such justice may 
direct by some ’riting under his hand, which writing shall contain 
an accurate and particular account of the goods, and of the marks 
that may he thereon, or other particulars belonging thereto, and of 
the times and places of the finding and intended sale thereof ; and the 
money raised by such sale, after defraying the reasonable expenses of 
the sale, to be settled and allowed by such justice, shall be deposited 
and remain in the hands of the Kurd or lady of the manor, or other 
person, or deputy vice-admiral, who would have received the custody 
of the goods so sold, to abide and be subject and liable to the 
claims of all persons, in like manner as the goods themselves would 
be subject and liable if remaining unsold : provided always, that all 
persons required to transmit reports to the deputy vice-admiral of 
the finding of any goods, shall, in case of any such sale as last afore- 
said, likewise transmit to such deputy vice-admiral an account of 
such sale, and of the proceeds thereof ; and the said deputy vice- 
admiral shall forward such reports to the secretary of the Trinity 
House of* Deptford Strond, within the like periods, and under and 
subject to the like penalties and forfeitures for any neglect therein, as 
in cases of any goods found and required to be reported under the 
provisions of the said recited act and this act. 

XXVIII. And be it further enacted, That it shall and may be 
lawful to and for the commissioners of Customs and Excise, and they 
are hereby required to permit all goods, wares and merchandize 
saved from any vessel or vessels stranded or wrecked on their respec- 
tive homeward voyage, to be forwarded to the port or ports of their 
original destination ; and also to permit goods, wares and merchan- 
dize saved from any vessel or vessels stranded or wrecked on their 
respective outward voyage, to be returned to the port or ports at 
which the same were shipped ; bbt such commissioners are to take 
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security for the due protection of the revenue in respect of such 
goods, wares and merchandize. 

XXIX. And be it further enacted, That it shall be lawful for the Carriages may 
deputy vice-admiral of the part of the coast where any ship or vessel pass over the 
shall be stranded or wrecked, or where any wreck of the sea or goods * ands n J* r 
shall be cast on shore, and for his agent, and also for the owner or v£ssel7an?° 
master of any such ship or vessel, and for the oVners of any such wro cked, for 
goods, or of any part thereof, and for any officer of the Customs or the preserva- 
Excise, and other officer, and for all persons whatsoever employed tionofthe 

or acting in aid of or in the assisting of any such deputy vice-admiral, wrock » &c - 
officer, master, or owner as aforesaid, in the saving or* recovering any 
such ship or vessel, or the cargo, stores, tackle, or other articles 
belonging to the same, or the preserving the lives of the crew or 
persons belonging thereto, or of any wreck as aforesaid, to pass and 
repass with their horses, carts, carriages or servants, over any lands 
near to the part of the sea-coast where such vessel shall be so wrecked 
or stranded, or on which such wreck shall be cast, without interrup- 
tion or obstruction by the owner or occupier thereof, for the purpose 
of rendering assistance in saving, recovering and preserving any such 
ship or vessel, or goods or stores, or any cables, anchors, spars, cnasts, 
cordage, or other tackle or articles belonging to any ship or vessel, or 
for saving or otherwise assisting in preserving the lives of the crew, 
or of any persons on board of such ship or vessel, or for the taking 
possession of and securing for the benefit of the owners thereof, of 
any wreck or goods, or other things cast on shqjrq, or found on shore, 
or found near thereto, provided there shall be no road by which the 
parties may pass and repass wivh as much convenience and expedi- 
tion as over such lands : and also to place any planks, timber, or any 
part of the wreck, or any goods or stores removed or saved from any 
such ship or vessel, or any othef wreck or goods as aforesaid, upon 
any such land for a reasonable time, until they can be removed to 
some warehouse or safe place of deposit, making compensation to the Compensation 
occupier of such lands for any damage done by the means aforesaid, to the land or. 
which compensation shall be a charge upon the wreck or goods in cu l ,li,rh - 
respect whereof the damage may be done, in like manner as salvage ; 
and in case the parties cannot agree as to the amount thereof, then the If partios do 
same shall be ascertained and settled by two justices of the peace, or not agree, *wo 
of a third person to be named by them, in such manner and within ^1^*° 
such times as the amount of salvage is directed to be ascertained and 
settled by the said recited act in the forty-ninth year *of his said 
Majesty *8 reign. / 

XXX. And be it further enacted, That if any owner or occupier Penalty on ro- 
of any land or premises, over which any person is authorized by this P m< j n * 
act to pass and repass, for any of the purposes in this act before- * rorn™ pasaini? 
mentioned, shall interrupt, impede or hinder any such person from over lands, Ac. 
passing over his land or premises, with horses, carts, carriages and 100/. 
servants, for the purposes in this act before-mentioned, or any or 

either of them, by locking his gates, or refusing upon request to open 
the same, or otherwise, or shall obstruct or hinder the placing any 
wreck, goods, stores, or other articles upon his land, or shall prevent 
their remaining thfere for a reasonable time, until the same can be 
removed to some warehouse or We place of public deposit, such oc- 

c c c 2 
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cupier shall forfeit and pay to any person who will sue for the same, 
the sum of one hundred pounds, to be recovered by action of debt. 

XXXI. And whereas questions have arisen as to the jurisdictions 
of the Courts of Record at Westminster, and of the High Court of 
Admiralty, in cases of salvage of ships and goods performed between 
high and low water mark ; be it therefore enacted, that any question 
in relation to salvage of any ship or vessel, or of any goods, which 
shall he performed between high and low Water mark, shall be and 
he deemed to be within the jurisdiction or cognizance of the High 
Court of Admiralty, or of his Majesty's Courts of Record at West- 
minster : any thing in any act or acts of parliament to the contrary 
notwithstanding. 

XXXII. And be it further enacted, that in every case in which 
any damage shall be done by any foreign ship or vessel to any 
British ship or vessel, barge, boat, or other craft, or any buoy or 
beacon, in any harbour, port, river, or creek, and it shall appear on a 
summary application, made to any judge of any of his Majesty’s 
Courts of Record at Westminster, or to the judge of the High Court 
of Admiralty respectively, that such damage or loss has probably 
been 'sustained or arisen by the misconduct or negligence of the 
master or mariners of such foreign ship or vessel, then and in such 
case it shall be lawful for such judge to cause such foreign ship or 
vessel, being in any harbour, port, river, or creek, to be arrested and 
detained, until the master, or owner, or consignee, or some agent of 
the owner, master, ,or consignee of such ship or vessel, shall under- 
take to appear and be defendant in any action which may be brought 
for suob loss or damage, and give sufch sufficient security, by bail or 
otherwise, for all costs and damages, if recovered, as shall be directed 
and ordered by such judge, if it shall upon the trial of such action or 
suit appear that such loss or daffiage shall have arisen from such 
negligence or misconduct as aforesaid ; and in such action or suit the 
person giving security shall be made defendant, and shall be stated 
to be the owner of the foreign ship or vessel doing such damage ; 
and it shall not be necessary in any such action or suit to give any 
other evidence of the liability of such person to such action or suit, 
than the production of the order of the judge, made in relation to such 
security as aforesaid. 

XXXIII. And be it further enacted, that all penalties and forfeit- 
ures above the sum of twenty pounds, or which by this act, or by an 
act passed in the present session of parliament, intituled (< An act 
to continue and amend certain Acts fot .preventing the various Frauds 
and Depredations committed on Merchants, Shipowners, and Under- 
writers, by Boatmen and others, within the Jurisdiction of the Cinque 
Ports," or any or cither of them, or by this act, are made to be re- 
coverable by action. §r suit, shall and may be sued for and recovered 
in any of his Majesty’s Courts of Record at Westminster. 

XXXIV. Provided also, and it is hereby further enacted and 
declared, that this act, or any thing herein contained, shall not ex- 
tend or be construed to extend to the taking away, abridging, 
hindering, prejudicing, or impreaching of any gjrant, liberties, fran- 
chises, and privileges heretofore granted to and vested in the corpo- 
ration of the Trinity House of Kingston-upon-HulI, or in the com- 
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missioners acting under the provisions of any acts or acts of parlia- 
ment relating to the adjustment of salvage for anchors, cables, and 
other ships materials found in the river Humber, or in the masters, 
wardens, and brethren of the Trinity Houses of Newcastle-upon- 
Tyne and Scarborough respectively ; but that the said corporation, 
and the said masters, wardens, and brethren, shall hold and enjoy 
the same as fully and effectually, to all intents and purposes, as they 
might have done in case this act had never been made ; any thing 
heroin contained to the contrary thereof in anywise notwithstanding. 

XXXV. Provided also, and it is hereby further enacted v and de- 
clared, that nothing in this act shall extend, or be Construed to ex- 
tend, to prejudice or take away any right, property, authority, or 
jurisdiction of the mayor of the city of London, or of the mayor 
and commonalty and citizens of the city of London, to, in, and 
upon the rivers of Thames and Medway. 

XXXVI. Provided also, and be it hereby further enacted, that 
nothing in this act contained shall extend, or be construed to extend, 
to those parts of the United Kingdom of Great Britain and Ireland 
called Scotland -and Ireland. 

XXXVII. And whereas it is expedient that the like means of 
conclusively adjusting and recovering the quantum of the monies or 
gratuities to be paid to the said several persons acting or being em- 
ployed in the salvage of any ship or vessel, or the materials or stores 
belonging thereto, or goods or persons on hoard thereof, should subsist, 
and be by law applicable in cases where the saivprs shall have acted 
under and by the employment and authority of any magistrate, or of 
the commander or other superior officers, mariners, or owners«of any 
ship or vessel in distress, as are now by law provided for adjusting 
the quantum of such monies or gratuities, which shall have become 
due in cases where application shSll have been first made to the offi- 
cers of the customs, or other the officer or officers in that behalf named 
and appointed in and by a certain act made in the twelth year of the 
reign of Queen Anne, intituled, “ An act for preserving all such Ships 
and Goods thereof which shall happen to be forced on Shore, or stranded 
upon the Coasts of this Kingdom, or any other of her Majesty’s Domin- 
ions,” and where such assistance shall thereupon have been rendered, 
in pursuance of the provision of that statute; be it therefore enacted, 
that all and every the means which in virtue of the said last-men- 
tioned act subsist, and may now be by law applied for the conclu- 
sively adjusting, and for the recovering of the quantum of*the monies 
or gratuities to be paid to t(je several persons acting or being em- 
ployed in the salvage of any ship or vessel, or the materials or stores 
belonging thereto* or goods, in cases where application shall have 
been first made pursuant to the said act, to officers of the customs, 
or other the officer or officers in that behalf mentioned, and assistance 
shall have been thereupon rendered and had, in pursuance of the pro- 
visions of the said act, shall be by law applicable and available, in 
like manner to all intents and purposes, in cases were the salvors 
shall have acted under and by the employment and authority of any 
magistrate, or of the commander or other superior officers, mariners, 
or owners of any ship or vessel in distress, although no such applica- 
tion shall have been made to, nor any authority or assistance derived 
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Property saved 
ma\rbe sold to 
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pense of 
salvage. 


Public act. 


from any officer of the customs, or other the officer or officers in the 
said statute in that behalf mentioned ; and thereupon, upon payment 

or tender and refusal of the quantum of the monies or gratuities to be 
paid to the several persons who shall have acted or been employed in 
such salvage, or in case such payment or tender cannot be made, on 
security being given for the true payment thereof, to the satisfaction 
of the justices who shall have adjusted such quantum or gratuities, 
it shall not be lawful for any officer of the customs, or other person 
or persons having the possession or custody of such ship, vessel, 
materials, stores, or goods, any longer to retain the possession or cus- 
tody of the same, or any part thereof, by reason or pretence of any 
claim or right to a compensation or gratuity of such salvage as afore- 
said, or for having acted or been employed therein. 

XXXVIII. And be it further enacted and declared, that in all 
cases it shall be lawful for the owner or owners, or if the owner or 
owners refuse, for the salvors, to sell so much of the property saved 
as will be sufficient to defray the salvage adjudged, and all expenses 
attending the same, and such other reasonable charges and expenses 
respecting the said property, as shall be allowed by the High Court 
of Adfhiralty, or by the justices acting in execution of the provisions 
of this act ; and that a production of an order or decree from the 
High Court of Admiralty, or of an award made by the justices acting 
in execution of the provisions of this act, the commissioners of the 
customs and excise shall be empowered and required, and they are 
hereby empowered * and required to allow the sale of such goods 
aforesaid, free from the payment of all duties : provided nevertheless, 
that in fell cases in which they may think it advisable, it shall be lawful 
for the commissioners of the customs and excise to refer any such 
award, which may be produced to them from the justices acting in ex- 
ecution of the provisions of this act, to the judgment and revision of 
the High Court of Admiralty. 

XXXIX. And be it further enacted, that this act shall be deemed 
and taken to be a public act, and shall be judicially taken notice 
of as such by all judges, justices, and others, without being specially 
pleaded. 


Schedule to which tins Act refers. 

On the * day of in the year of our 

Lord before me, ' . at 

in the county of [?Aip*s name ,] A, B. [ here insert the 

names of the salvors against , and name the stores and other articles 
(id est ) anchors and cables , $c, as the case may 6e] certain goods and 
merchandizes lately found and taken possession of, and belonging 
to the said ship, whereof was master, and also 

against the said master, and the owners [or if 

the owners alone appear by themselves or agents , then leave out the 
masters name ] of the said goods and merchandize, in a cause of 
salvage [master*? name'] on which day appeared personally 
of aqd * of 

who produced themselves as sureties for the said 
the master, and for the owners of the said goods and merchandize, 
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and submitting themselves to the jurisdiction of the High Court of 
Admiralty of England, bound themselves, their heirs, executors, and 

administrators, for the master and owners of the said goods and 
merchandize, in the sum of of lawful money of 

Great Britain, unto the said to answer such 

salvage and expenses, or the value of the goods [os the case may he'] 
as shall be hereinafter decreed by the said court, according to the 
tenor of the act in that case made and provided ; and unless they 
shall so do, they hereby consent that execution shall issue forth 
against them, their heirs, executors, and administrators, goods and 
chattels, wherever the same shall be found, to the value of the sum 
above mentioned. 

This bill was duly taken, acknowledged, and") 
received, at the time and place above written, [ 
before me the undersigned Commissioner ; and i 
1 do believe and consider the persons above- [ 
mentioned sufficient security for the said sum I 


— ♦ — 

1 & 2 Geo. 4, c. 76. 

An Act to continue and amend certain Acts for preventing the various 
Frauds aid Depredations committed on Merchants, Shipowers , and 
Underwriters, by Boatmen and others , within the Jurisdiction of the 
Cinque Ports ; and also for remedying certain Defects relative to 
the Adjustment of Salvage , under a Statute made in the twelfth 
Year of the Reign of her late Majesty Queen Anne. 

Whereas by an act passed in the forty-eighth year of his late 
Majesty king George the Third, intituled, M An Act for preventing 48 Geo. 3, c. 
Frauds and Depredations committed on Merchants, Shipowners, and 130. 
Underwriters, by Boatmen and others, within the Jurisdiction of the 
Cinque Ports ; and also for remedying certain Defects relative to 
the Adjustment of Salvage, under a Statute made in the twelfth 
Year of her late Majesty Queen Anne which act was to continue 
in force for seven years, and from thence to the end of the next ses- 
sion of Parliament : and whereas by an act passed in the fifty-third 
year of his late Majesty king George the Third, the said above recited 
act, except so far as the sapre was altered, was further continued in 
force for seven years from the passing of the said act, and from 
thence to the end of the next session of Parliament, and no longer : 
and whereas it is expedient that the said recited acts should be fur- 
ther continued, except so far as the same are altered by this act ; be 
it therefore enacted by the king’s most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, and 
Commons, in this present Parliament assembled, and by the autho- 
rity of the same, that it shall and may be lawful for the lord warden 
of the Cinque Ports for the time being to nominate and appoint, by Lo r <]> warden 
any instrument or* instruments under his hand and seal, three or to appoint 
more substantial persons in each of the Cinque Ports, two ancient commissioners 
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towns, and their members, to adjust and determine any difference 
relative to salvage (which may arise) between the master of any 
vessel and the person or persons bringing such cables and anchors 
ashore ; and in case any ship or vessel shall be either forced or cut 
from her cables and anchors, by extremity of weather, or by any 
other accident whatever, and leave the same in any roadstead, or 
other place within the jurisdiction of the Cinque Ports, two ancient 
towns, and their member;, and the salvage cannot be adjusted 
between the persons concerned, then the same shall be determined 
by any three or more of the said persons so to be appointed as afore- 
said, within th^ space of twenty-four hours after such difference shall 
be referred to them for their determination thereof, any usage or 
custom to the contrary in anywise notwithstanding: provided 
always, that such commissioners shall, immediately after their nomi- 
nation, proceed to elect some fit and proper person, who shall be a 
notary or master extraordinary in Chancery, as their secretary or 
register, except to the port of Dover, wheTe the register for the time 
being of the Court of Admiralty of the Cinque Ports shall be the 
register ; and which secretary, or register, shall enter in a book, 
to be fkept for that purpose, all the proceedings of such commis- 
sioners, and also a copy of the awards which they shall from time 
to time make ; but such election of secretaries, or registers, shall 
be subject to the approbation of the lord warden for the time 
being. « 

II. And be it further enacted, that it shall be lawful* for the said 
commissioners to be appointed as aforesaid, to decide on all claims 
and demands whatever, which shall or may be made by pilots, 
liovellers, boatmen, and other persons, for services of any sort or 
description rendered to any ship or vessel, as well for carrying off 
from the shore to such ship or vessel, any anchors, cables, or other 
stores from any part or port of the coast of Kent, Sussex, Essex, or 
the Isle of Thanct, within the jurisdiction aforesaid, as for the con- 
ducting and conveying such ships and vessels from the Downs, and 
other hays and roadsteads on the coast of Kent, Sussex, and Essex, 
and the Island of Thanct, or from the sea or any other place, to 
Ramsgate, Dover, or any other harbour, port, or place, on the said 
coasts, within the jurisdiction aforesaid, or for the saving and pre- 
serving, within the jurisdiction aforesaid, any goods or merchandize 
wrecked, stranded, or cast away from any ship or vessel, the master 
or owners thereof, or their agents, being present at the place where 
the commissioners shall be sitting ; and that the said commissioners 
shall have full power and authority to hear and determine on all 
cases w hatever of services rendered by pilots, boatmen, and others, 
to shipping within the jurisdiction aforesaid, whether. such ships or 
vessels shall be in distress or not ; and that it shall be lawful for the 
said commissioners, whenever they see occasion, to examine the 
parties or their witnesses upon their oath, which oaths shall and may 
be administered by the said secretary or register. 

III. And be it further enacted, that it shall be lawful for the com- 
missioners so to be appointed, and their secretary or register as afore- 
said, who shall decide on any such claims or demands as aforesaid, 
to demand and receive of and front the owners of such ships or 
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vessels, or the proprietors of any such goods or merchandizes, feet as shall be 
against whom any pilot, boatman, or other person, shall make any 
claim or demand for services of any sort rendered to such ships or 0 w en * 
vessels, or for the sole saving and preserving any goods or merchan- 
dizes wrecked, stranded, or cast away, within the jurisdiction afore- 
said ; and such owners and proprietors are hereby required to pay to 
them such fee or reward for deciding on every such claim and demand 
as shall be adjudged to them in that behalf by the lord warden of the 
Cinque Ports for the time being : provided always, that no person to 
be appointed a commissioner by virtue of this act, shall have power act out of\he 
or authority to act in any other port or place than that in which he place where he 
is resident, or from which his usual place of residence is not distant w resident, 
more than one mile ; and that before such commissioner shall in any 
case proceed to act, they shall severally take the following oath ~ . . 

before a magistrate or a commissioner of the Court of King s Bench to ^ f 0 i„ 
or Common Pleas, or a master extraordinary in Chancery ( vide - lowing oath. 
licet: 

44 I, A. B. do swear, that I have not, neither will I in any way, p orm 0 f oath, 
directly or indirectly, take or receive any fee, emolument, or reward, 
from any of the parties whose interests are referred to my decision 
(save and except such fee or reward as shall be allowed by the lord 
warden to be paid to me by the shipowners or proprietors of the 
cargo, or their agents) ; and that I will not accept or receive any fee 
whatever from the persons claiming reward or safroge ; but that I 
will decide according to the best of my judgment, on the evidence to 
be brought before me, without favour or affection to either party. 

44 So help me GOD.” 

IV. And be it further enacted, that in case the party or parties so Parties dissa- 
claiming to be entitled to salvage or compensation for services ren- ma y *P- 
dered as aforesaid, or the party or parties who are to pay the same, VfJffh^CTourt of 
or their agents, shall be dissatisfied with such award and decision of Admiralty, or 
the commissioners, it shall and may be lawful for either of them re- the Admiralty 
spectively, within eight days after such award is made, but not after- of tho Cinque 
wards, to declare to the commissioners his or their desire of obtaining ^ tho 

the judgment of some competent Court of Admiralty respecting the liberated, on 
said salvage or compensation as aforesaid, and thereupon such party giving bail in 
or parties shall forthwith be required by the commissioners to declare double tho 
whether he or they will proceed in the Court of Admiralty of the ^^jj ntoftho 
Cinque Ports, or the High Court of Admiralty of England* and he or 
they shall so proceed within twenty days from the date of such 
award, by taking out a monition against the adverse party ; but in 
such case the said commissioners are hereby empowered and required 
to permit the. said ship and her cargo, notwithstanding such declara- 
tion and proceeding, to depart on her voyage, or to deliver to the 
owners and proprietors, or their agents, any goods or merchandizes 
respecting which any claim for salvage shall be made upon the 
owners or proprietors of the same, or their agents, giving good.and 
sufficient bail in double the amount of the sum awarded, and which Bail to be 
bail the said commissioners, or any of them, are and is hereby autho- and cer- 
rized to take and certify according to the form contained in the Sche- to ^Mule^ar? 
*dule hereunto annexed, and t<? transmit the same without delay to nexod. 



754 


Appendix. 


The appeal to 
be conclusive. 


Persons cut- 
ting away or 
defacing buoy 
ropes, 6tc. 
deemed guilty 
of felony. 


the Court of Admiralty, in which the intention of proceeding shall be 
so declared, together with a true certificate in writing of the gross 
value of the whole ship and cargo, or other goods and merchandizes 
respecting which salvage shall be claimed, and also an official copy 
of such proceedings and awards, certified by the said secretary or 
register, and the same shall be admitted by such Court of Admiralty 
as evidence in the cause. 

V. Provided always, and be it further enacted, that on an appeal 
so as aforesaid being made to the Court of Admiralty of the Cinque 
Ports, or to the High Court of Admiralty, the same shall be taken 
and held to be 'final, and no ulterior appeal from sentence of the 
Court of Admiralty of the Cinque Ports, or from the High Court of 
Admiralty, shall lie to the king in Chancery. 

VI. And be it further enacted, that if any person or persons shall 
wilfully cut away, cast adrift, remove, alter, deface, sink, or destroy, 
or shall do or commit any act with intent and design to cut away, 
cast adrift, remove, alter, deface, sink, or destroy, or in any other 
way injure or conceal any buoy, buoy-rope, or mark, belonging to 
any ship or vessel, or which may be attached to any anchor or cable 
belonging to any ship or vessel whatever, within the jurisdiction 
aforesaid, with intent thereby to defraud or injure any person or per- 
sons whatsoever, or body corporate, such person or persons so offend- 
ing shall, on being convicted of such offence, be deemed and adjudged 
guilty of felony, «md shall be liable to be transported for any period 


not exceeding fourteen years. 

Anchors, &c. VII. And be it further enacted, that all anchors, cables, buoys, 
found within ropes, qr other ships 1 stores or materials, or any goods or merchan- 
t^n^on dizes of any sort or description whatever, which may have been 

in oithcrof the P arte ^ cut fr° m » or ^ by an y S ^P or vesse ^ in the Downs, or 
places horein elsewhere, within the jurisdiction aforesaid, whether the same shall 
mentioned, be in distress or otherwise, and which shall have been weighed, 
&c. or the per- swept for, or taken possession of by any pilots, boatmen, hovellers, 
them iiTpos- or ot ^ er P er80n or persons, shall be by them delivered either at 
session shall bo Ramsgate, Deal, or Dover, Harwich, Brightlersea, or Wivenhoe, six 


adjudged guilty public places of deposit declared by this act for the reception of all 
of receiving such articles, or such other places as shall be declared by the lord 

stolen goods. war den, in the same state in which they are found, to the seijeant or 

sexjeants of the Admiralty of the Cinque Ports aforesaid, their deputy 
or deputies, or such other person as lie shall authorize to receive the 


same; but if any such articles so found, weighed, swept for, or 
taken possession of, shall not be so delayered immediately, or duly 
reported to such seijeant or seijeants, or their deputies, on the find- 
ing thereof, and shall afterwards be discovered ih the possession, 
custody, or power of such pilots, boatmen, hovellers, or other per- 
son or persons, he, she, or they shall, on conviction, be adjudged 
and deemed guilty of receiving goods knowing them to have been 
stolen, and shall suffer the like punishment as if the same had been 
stolen on shore. 


All wrecked 
merch&ndizp 
and shins' stores 
to be also de- 
posited in like 
manner. 


VIII. And be it further enacted, That all merchandize, materials 
of any sort, or marine stores of every description, whether belonging 
to his Majesty, or to any British subjects, or foreigners, which may 
be preserved from any ship or vessel 'stranded, deserted by her crew, # 
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or wrecked, either on shore, or on the Goodwin or any other sand 

or shoal, or any part of the main land, or any port or place within 

the jurisdiction aforesaid, shall be landed and delivered at one of 

the six places of deposit, belonging to the lord warden's deputies at 

Ramsgate, or Deal, or Dover, Harwich, Brightlersea, or Wivenhoe, 

or such other place as shall be declared and appointed by the said 

lord watdcn for that purpose, which ever shall be most convenient 

or contiguous to the place where the loss occurs ; and that if any 

person or persons, who shall have preserved or taken possession of 

any such merchandize or marine stores within the jurisdiction afore- IfsrilS, or 

said, shall sell, dispose of, or otherwise make away«with the same, marks defaced 

or shall in any manner conceal, deface, take out, or obliterate the • 

marks or numbers thereon, or alter the same in any manner, with adjured guilty 

intent thereby directly or indirectly to prevent the discovery and 0 f felony. 

indenti ty of such articles by the owner or owners thereof, such person 

or persons shall be deemed and adjudged guilty of felony. 

IX. Provided always, and it is hereby enacted and declared, That officers of tho 
nothing herein contained shall extend, or be construed to extend to lord warden 
the preventing or restraining the serjeant’s deputies, or any other may seize 
officer of the lord warden, from seizing all such anchors, jcrfbles, 

buoys, buoy ropes, or other ships’ stores or materials as aforesaid, within their 
and likewise all such merchandize and marine stores as aforesaid, jurisdiction, 
which he or they shall find concealed, or attempted to be concealed, &c - 
within the jurisdiction aforesaid, or which he or they shall find in 
the possession of any person or persons who shall be conveying, or 
in the act of preparing to convey the same out if the said jurisdic- 
tion, or from any place where the same shall have been landed within 
the said jurisdiction, to any other place within the same, other than 
to one of the said public places of deposit aforesaid ; but it shall be 
lawful in all such cases, for all and singular the officers aforesaid, to 
seize the same as well on shore as at sea, within the said jurisdiction, 
and to take and carry the same to one of the said public places of 
deposit ; anything in this or in any other act, law, custom, or usage 
to the contrary notwithstanding. 

X. And be it further enacted, That if any person or persons, Receivers to 
within the jurisdiction aforesaid, shall knowingly and with intent to b® subject to 
defraud and injure the true owner or owners thereof, purchase or 

receive any anchors, cables, ropes, or other ships' stores or materials though the 
of any description whatever, or any merchandize or lading which goods had been 
may have been taken up, weighed, swept for, or taken possession of, stolen on shore, 
whether the same shall havq ^belonged to any ship or vessel in dis- 
tress or otherwise, or whether the same shall have been preserved 
from any wreck” within the jurisdiction aforesaid, such person or 
persons shall on conviction thereof be deemed guilty of receiving 
stolen goods, knowing the same to be stolen, as if the same had 
been stolen on shore, and suffer the like punishment as for a mis- 
demeanor at the common law, and be also liable to be transported 
for seven years, in the discretion of the court before which he, sfee or 
they shall be tried. * 

XI. And whereas it frequently happens, that anchors, cables, and Lord warden's 
other marine stored, or merchandize, which have been weighed, swept officers autho- 
for, or taken possession of, within the jurisdiction aforesaid, are, for rileii 8ei *° 
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fraudulent purposes, carried away to Rochester, London, Porta- 
mouth, and other places not within the jurisdiction aforesaid, and 
the officers of the lord warden cannot, by reason of such removal, 
recover the same ; be it enacted and declared, That from and after 
the passing of this act, it shall be lawful for the seqeant or seijeants 
of the admiralty of the Cinque Ports, deputies, or any other officer 
of the lord warden, whenever the case shall happen, to seize such 
anchor, cable, or other marine stores or merchandize, out of the 
jurisdiction aforesaid, and there to take and carry away the same to 
some one of the aforesaid public places of deposit, or to place the same 
in a place of security, till proceedings shall be instituted against the 
same, either in the Court of Admiralty of the Cinque Ports, or in the 
High Court of Admiralty. 

XII. And be it further enacted, That all persons who shall trade 
or deal in buying and selling anchors, cables, sails, old junk or paper 
stuff, old iron, or marine stores of any kind or description, within the 
jurisdiction aforesaid, shall have their names, with the words, 
“ Dealer in marine stores,” painted distinctly in letters of not less 
than six inches in length, upon the front of all their storehouses, 
warehQUses, and other depdts for such goods ; and in default of their 
so doing, they shall, on conviction before any person or persons duly 
authorized to act as a magistrate or magistrates within the limits 
aforesaid, forfeit and pay an jr sum not exceeding twenty pounds, nor 
less than ten poy.nds, one-half of which penalties shall be paid to the 
informer, and the other moiety to the poor of the parish where such 
offence shall be com'niitted ; and further, that it shall not be lawful 
for such dealers or traders to cut up any cables, or part of the same, 
or to uncant, untwine, or unlay the same, or cordage of any descrip- 
tion, into junk or paper stuff, nor any woulding, wounding, or 
worming, or any cable matting on the same, or on rigging, on any 
pretence whatsoever, without first obtaining a permit from the lord 
warden’ 8 deputies, or one of them, which permit shall not be granted 
unless an affidavit shall have been first made before some one of the 
persons duly authorized to act as magistrates within the limits of the 
Cinque Ports, two ancient towns and their members, and shall have 
been delivered to and left with the person granting such permit, in 
which affidavit there shall be sworn that the cable and cordage, so 
intended to be cut up, had been purchased fairly and without fraud 
by the party so intending to cut up the same, and without a know- 
ledge or suspicion on his or her part, that the same had been or were 
dishonestly come by ; and in which affidavit shall also be specified 
the particular quality and description of such cable or cordage, and 
the name or names of the seller or sellers thereof, which affidavit 
shall be recited and set forth at length in the permit thereupon 
granted. 

XIII. And for the further and more effectual prevention of fraud 
in this respect, be it enacted, That all dealers in such marine stores 
as aforesaid, within the limits of the Cinque Ports, two ancient towns 
and their members, shall keep a book or books fairly written, in 
which entries shall be from time to time regularly made of all such 
marine stores as shall be by them from time to" time bought, con- 
taining a true account and description of the times when the same 



Appendix. 757 

were so respectively bought by them, and of the names and places of 
abode of the respective sellers thereof ; and also, that before the Notice to be 
party who shall have obtained such permit for the cutting up of any advertised be- 
such cable or cordage (as hereinbefore required to be obtained) shall cuttingup 
proceed to cut up the same by virtue thereof, there shall be published ™ e 0P co 
by the space of one week at least before the time of cutting up of 
the same, one or more advertisements in some public newspaper 
printed within the counties of Kent, Sussex, and Essex, and near 
to the usual residence or place of abode of such party, notifying 
that such party had obtained such permit for the purpose of cutting 
up such quantity of cable or cordage, and of such kind and quality as 
therein described, a true copy of which permit shall be inserted in such 
advertisement ; whereupon it shall be lawful for all and every per- 
son or persons who may have just cause to suspect, and shall have 
verified upon oath, the fact of such his, her or their suspicion before 
any of the persons duly authorized to act as magistrates within the 
limits aforesaid, by warrant of such magistrate to him or them for 
that purpose thereupon granted, to require of and from any such 
dealer who shall have so advertised, and shall be so sworn to be 
suspected as aforesaid, the production and examination of the'book 
or books of entries hereby required by him to be kept, and to inspect 
and examine the cable or cordage described in such permit ; and in Penalty for 
case any such dealer shall, when so thereunto required as aforesaid, Rising to 
neglect or refuse to 'produce to the person named in such warrant book^fentrie* 
as the person on whose oath the same had been obtained, the book or , 1C gio C ting * 
or books containing the entries of such dealer so required to be made to give notice 
therein us aforesaid, or shall neglect to keep any such book gr books before cutting 
in which entries containing accounts of the several particulars herein- U P or 
before required to be entered shall be made, or to permit such in- cor a&e ’ 
spection and examination as afoftsaid, or shall, after obtaining such 
permit for the cutting up of any cable or cordage, and before the 
cutting up of the same, neglect to publish such one or more adver- 
tisements relative thereto, as is hereinbefore directed and required 
to be published, the dealer or dealers so offending in all or any of 
the particulars hereinbefore mentioned, shall forfeit and pay for every 
such offence, being his, her or their first offence, any sum not exceed- 
ing twenty pounds, nor less than ten pounds ; and for every second 
and further offence, any sum not exceeding fifty pounds, nor less 
than thirty pounds ; one-half of which penalties shall, on conviction 
before any of such magistrates duly authorized to act within the 
limits aforesaid, be paid tqvthe informer, and the other half to the 
poor of the parish in which such offence shall be committed ; and Penalties, How 
in case any of tfie penalties by this act imposed shall not be paid, to be levied, 
with the charges incident to the conviction, immediately upon such 
conviction, the same shall and may be levied by the warrant of such 
magistrate as aforesaid, by distress upon the goods and chattels of 
every such offender or offenders ; and in case there shall be no 
sufficient distress, then every such offender or offenders shall and 
may be committed by such magistrate as aforesaid, to the common 
gaol within the limits aforesaid, in the case of any first offence, for 
the space of three ^nonths, and in the case of any second or further 
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offence, for the space of six months, unless the said penalty and 
charges shall be sooner paid. 

XIV. And be it further enacted, That the inhabitants of any 
parish, township, or place, within the jurisdiction aforesaid, shall be 
deemed and taken to be competent witnesses, for the purpose of 
proving the commission of any offence against this act, within the 
limits of such parish, township, or place, notwithstanding the penalty 
incurred by such offence, or any part thereof, is or may be given 
or applicable to the poor of such parish, township, place, or other- 
wise for benefit or use, or in aid or exoneration of such parish, 
township or place. 

XV. And be it further enacted, That the lord warden of the Cinque 
Forts for the time being, and the lieutenant of Dover Castle for the 
time being, and the deputy wardens of the Cinque Ports for the time 
being, and the judge official and commissary of the Court of Ad- 
miralty of the Cinque Ports, two ancient towns, and the members 
thereof for the time being, and any other officer who shall be spe- 
cially appointed by the lord warden, and all and every of them, shall 
and may execute, perform, and do, within the jurisdiction aforesaid, 
all thq acts, matters and things contained in this act, in like manner, 
to all intents and purposes, as any magistrate or magistrates, or any 
commissioner or commissioners to be appointed by virtue of this act, 
is and are authorized to exebute, perform, and do the same. 

XVI. And whereas by a certain act, passed .in the twenty-eighth 
year of the reign of King Henry the Eighth, intituled “ For Pirates,” 
it is among other tttifigs enacted to the effect following, That when- 
ever aqy commission for the punishment of certain offences therein 
named, shall be directed or sent to any place within the jurisdiction 
of the five ports, that then every such commission shall be directed 
unto the lord warden of the said port for the time being, or to his 
deputy, or unto three or four such persons, as the lord chancellor 
for the time being Bhall name and appoint : and whereas by the said 
act it is further enacted to the effect following, that every inquisition 
and trial to be had by virtue of such commission, shall be made and 
had by the inhabitants of the said five ports, or the members of the 
same : and whereas of a long time past, no such commission has been 
sent to any place within the jurisdiction of the Cinque Ports : be it 
enacted, for the more certain and speedy administration of justice 
that as often as his Majesty shall direct a commission, according to 
the provisiqns of the aforesaid act, to the admiral or admirals, or his 
or their lieutenant deputy and deputies, it shall and may be lawful 
for his Majesty, on the application of the lord warden of the Cinque 
Ports, to direct such commission jointly to the admiral or admirals, 
or his or their lieutenant deputy and deputies, and also to the lord 
warden of the Cinque Ports for the time being, and to his deputy : 
and the commisssioners who shall sit by virtue of such commission, 
so jointly addressed, to whatever shire or place in the realm the same 
sha(l be limited, shall have full power and authority to inquire into, 
try, and determine all offences named in the sakTact, or in any other 
act relating to proceedings under such commission, by the oaths of 
twelve good and lawful inhabitants in the shire limited in the said 
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commission, whether the said offences shall have been committed 
within the jurisdictions of the lord admiral of England, or of the lord 
warden of the Cinque Ports; and all and every trial, conviction, 
judgment and proceeding whatsoever under such commission, shall 
be as good and effectual to all intents and purposes in law, and shall 
be followed by the same consequences to the offender or offenders, as 
if the same wer# had by virtue of any separate commission to be 
issued under the provisions of the aforesaid act of King Henry the . 

Eighth : provided always, and it is hereby further declared, that this 
act, or anything herein contained, shall not extend or be construed to ^ m i ra ity 
extend to the taking away, abridging, prejudicing 01 impeaching, in Court, and of 
any manner whatever, the jurisdiction of the High Court of Admiralty the Admiralty, 
of England, or the jurisdiction of the Admiralty Court of the Cinque c * n< l ue 
Ports, two ancient towns, and their members ; but that it shall and may ° 
be lawful for the said courts respectively, and the judge or judges 
thereof for the time being, to have, use, exercise, and enjoy jurisdic- 
tion over all such matters, rights, and offences, as they have hereto- 
fore had, used, exercised and enjoyed, as fully and effectually, to all 
intents and purposes whatever, as if this act had not been made ; any- 
hing hereinbefore contained to the contrary in anywise notwithstanding. 

XVII. Provided also, and it is hereby further enacted and declared, Reservation of 
That this act, or anything herein contained, shall not extend, or bo tj 10 Jjphk of 
construed to extend to the taking away*, abridging, hindering, pre- j|^ u ^ nity 
judicing or impeaching of any grant, liberties, franchises, and privi- 
leges heretofore granted to and vested in the Corporation of the 
Trinity House of Deptford Strond ; but that Hie said corporation 
shall hold and enjoy the same as fully and effectually, to al[ intents 
and purposes, as they might have done in case this act had never 
been made ; anything hereinbefore contained to the contrary thereof 
in anywise notwithstanding. • 

XVIII. And whereas doubts have arisen as to the exact boundaries Boundaries of 
of the jurisdiction of the lord high admiral and the lord warden of the the jurisdiction 
Cinque Ports, and it is highly expedient for the purposes of this act ^ ,ol J? . 
that the same should be clearly set forth ; now it is hereby declared Ch»qu" Ports, 
and enacted, That the boundaries of the jurisdiction of the lord 
warden of the Cinque Ports, in regard to any matter or thing con- 
tained in this act, shall be and shall be deemed and token to be as 
follows ; (that is to say), from a point to the westward of Seaford, 
in the county of Sussex, called Red Cliff, including the same ; thence 
passing in a line one mile without the sand or shoal, called The 
Horse of Willingdon, and cqntinuing the same distance without the 
ridge and new shoals ; and*thence in a line within five miles of Cape 
Grisnez, on the *coat of France ; thence round the shoal called The 
Overfalls, twp miles distance from the same : thence in a line without, 
and the same distance along the eastern side of the Galloper Sand, 
until the north end thereof bears west-north-west true bearing from 
the west-north-west bearing of the Galloper, it runs in a direct line 
across the shoal called The Thwart Middle, till it reaches the shore 
underneath the Maze Tower ; from thence following in a line of the 
shore up to Saint Orsyth, in the county of Essex, and following the 
course of the shpre up to the river Coin to the landing-place nearest 
Brightlingsea ; from thence in* a direct line to Shoe Bacon ; from 



760 Appendix. 

thence to the point of Shellncss, on the isle of Shippey ; and from 
thence across the waters to Feversham ; and from thence following 
the line of coast round the North and South Forelands, and Beachy 
Head, till it reaches the said Red Cliff, including all the waters, creeks, 
and havens comprehended between them : provided always, and it is 
hereby declared, that nothing in this act contained shall extend, or 
be construed to extend, to enlarge or abridge the Ifecal limits of the 
ancient jurisdiction, rights and privileges of the lord high admiral of 
England, or the lord warden of the Cinque Ports respectively, or 
their respective representatives ; but that the same shall remain ac- 
cording to ancient usage, and that the description hereinbefore con- 
tained shall only be deemed applicable to the purposes of this act ; 
any thing herein contained to the contrary notwithstanding. 

For the better XIX. And whereas it is expedient that the like means of conclu- 
pa mfent of ^ 8 * ve ty adjusting and recovering the quantum of the monies or gra- 
salvage under cities to be paid to the several persons acting or being employed in 
12 Ann. c. U}. the salvage of any ship, vess'ol, or goods, should subsist and be by 
law applicable in cases where the salvors shall have acted under and 
by the mere employment and authority of the commander or other 
supetiqr officer, mariners, or owners of any ship or vessel in distress, 
as are now by law provided for adjusting the quantum of such 
monies or gratuities which shall have become due in cases where 
application shall have been first made to officers of the customs, or 
other the officer pr officers in that behalf named and appointed in and 
by a certain statute made in the twelfth year of the reign of our late 
sovereign Lady Quefefl Anne, intituled, “ An Act for Preserving of 
all suchj. Ships and Goods thereof which shall happen to be forced on 
Shore or Stranded upon the Coasts of this Kingdom, or any other 
of her Majesty's Dominions,” and where assistance shall have been 
thereupon rendered in pursuance ot the provisions of that statute ; 
be it therefore enacted and declared, that all and every the means 
which, in virtue of the statute last-mentioned, subsist, and may now 
be by law applied for the conclusively adjusting, and for the recover- 
ing of the quantum of the monies or gratuities to be paid to the 
several persons acting or being employed in the salvage of any ship, 
vessel, or goods, in cases where application shall have been first 
made pursuant to that statute, to officers of the customs, or other the 
officer or officers therein in that behalf mentioned, and assistance 
shall have been thereupon rendered and had in pursuance of the pro- 
visions of that statute, shall be by law applicable and available, in 
like manner to all intents and purpose^ in cases where the salvors 
shall have acted under and by the mere employment and authority of 
the commander or other superior officers, mariners, x>r owners of any 
ship or vessel in distress, although no such application shall have 
been made to, nor any authority or assistance derived from, any offi- 
cers of the customs, or other the officer or officers in the said statute 
in that behalf mentioned ; and that, upon payment or tender and re- 
fusal of the quantum of monies or gratuities to be paid to the several 
persons who shall have acted or been employed in such salvage, or 
in case such payment or tender cannot be made, or security being 
given for the due payment thereof, to the satisfaction of the commis- 
sioners who shall have adjusted such quantum of gratuities, it shall 
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not be lawful for any officer of the customs, or other person or per- 
sons having the possession or custody of such ship, vessel, or goods, 
any longer to retaiu the possession or custody of the same, or an.y 
part thereof, by reason or pretence of any claim or right to a com- 
pensation or gratuity for such salvage as aforesaid, or for having acted 
or been employed therein. 

XX. And be it further enacted and declared, that in all cases it Owners or sal- 
shall be lawful for the owner or owners, or if the owner or owners vors m *y 8 ®H 
refuse, for the salvors, to sell so much of 'the property saved, as will p^erty saved 
be sufficient to defray the salvage adjudged, and all expenses attend- will defray 
ing the same, and such other reasonable charges and expenses re- salvage, 
specting the said property, as shall he allowed by the High Court of 
Admiralty, or by the Court of Admiralty of the Cinque Ports, or by 

the commissioners appointed under this act ; and that on the produc- 
tion of an order or decree from the High Court of Admiralty, or from 
the Court of Admiralty of the Cinque Ports, or of an award made 
by the commissioners appointed under this act, the commissioners of 
customs and excise shall be empowered and required, and they are 
hereby empowered and required, to allow the sale of such goods as 
aforesaid, free from the payment of all duties : provided nevertheless, 
that in all cases in which they may think itr advisable, it shall be 
lawful for the commissioners of the customs and excise to refer any 
such award which may be produced to tlfem from the commissioners 
appointed under this act, to the judgment or revision of the High 
Court of Admiralty. 

XXI. Provided always, that nothing herein* ih this behalf con- Jurisdiction of 
tained shall extend, or be construed to extend, to affect or injpeacli J^“ e J? >orU 
the jurisdiction to be exercised within the Cinque Ports, or to affect effected. 

or abridge in any degree the jurisdiction or authority of the High 
Court of Admiralty. • 

XXII. And be it further enacted, that this act shall be a public Public act. 
act, and shall be judicially taken notice of as such, by all judges, 
justices, and others, without being specially pleaded. 


DDD 
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The Schedule to which this Act refers. 


On the 
Lord 

in the county of 


day of in the year of our 

before, &c. at 


[Ship’s Names,'] 

A . B. [hertz insert the name 
of the salvors] against the said 
ship , whereof 

was master, her tackle, apparel, 
and furniture, and the goods, 
wares, and merchandizes on 
board the Bamc ; and also against 
the said 

master, and the owners of the 
said ship and cargo [or, as the 
case may he ,] against certain 
goods and merchandizes lately 
laden on board the said ship, 
whereof was mas- 

ter; and also against the said 
muster, and the 
owners (or if the owner's alone 
appear by themselves or agents, 
then leave out the master's name) 
of the said goods and merchan- 
dizes], in a cause of salvage. 


\ [Master s Names . ] 

\ On which day appeared per- 
sonally W, Z . of 
and Y. Z . of 

who produced themselves as 
sureties for the said 
the master, and for the owners 
of the said ship and cargo [or, 
as the case may he,] for the said 
master and owners 
of the said goods and merchan- 
\ dizes, and submitting them- 
' selves to the jurisdiction of the 
High Court of Admiralty of 
England [$r, the Court of Ad - 
miralty for the Cinque Ports, as 
the case may he,] bound them- 
selves, their heirs, executors, 
and administrators, for the said 
master and owners of the said 
ship and cargo [or, as the case 
may be,] for the said 
master and owners, or, for the 
owners of the said goods and merchandizes, in the sum of 

pounds of lawful money of Great Britain, unto the said 
A . B, & c. to answer the salvage and expenses of the said ship and 
cargo [or, as the case may 6e,] on the said goods and merchandize, as 
shall hereafter be decreed by the said Court, according to the tenor 
of the act in that behalf made and provided ; and unless they shall 
so do, they hereby consent that execution shall issue forth against 
them, their heirs, executors, and administrators, goods and chattels, 
wheresoever the same shall be found, (o the value of the sum above 
mentioned. 


This bail was duly taken, acknowledged, and 
received at the time and place above writ- 
ten, before me the undersigned Commis- 
sioner; and I do hereby further certify, 
that I do believe and consider the persons 
above mentioned sufficient security for the 
sum of pounds. 




W.Z. 


Y.Z. 
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No. XXIII. 

5 & 6 Wm. 4, c. 19. 

An Act to amend and consolidate the Laws relating to the Merchant 

Seamen of the United Kingdom , and for Forming and Maintaining a 

Register of all the Men engaged in thdt Service. 

Whereas the prosperity, strength, and safety of this United King- 
dom and of his Majesty’s dominions do principally depend on a large, 
constant, and ready supply of seamen, as well for carrying on the 
commerce as for the defence thereof ; and it is therefore necessary to 
aid by all practicable means the increase of the number of such 
seamen, and to give them all due encouragement and protection, and 
to this end to amend and consolidate the laws relating to their 
regulation and government : Be it therefore enacted by the king's 
most excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present Par- 
liament assembled, and by the authority of the same, That fxbm and 
after the thirty-first day of July one thousand eight hundred and 
thirty-five, from which day this act shajl commence and take efFect, 
an act passed in the second year of the reign of her late Majesty 
Queen Anne, for thfi increase of seamen, and bet&r encouragement 
of navigation, and security of the coal trade ; »qd also an act passed 
in the second year of the reign of his late Majesty king George the 
Second, for the better regulation and government of the setfmen in 
the merchant service ; and also an act passed in the second year of 
the reign of his late Majesty king George the Third, for making 
perpetual the last mentioned a8t, and for extending the provisions 
thereof to his Majesty’s colonies in America ; and also an act passed 
in the thirty-first year of the reign of his said Majesty king George 
the Third, for the better regulation and government of seamen em- 
ployed in the coasting trade of this kingdom ; and also an act passed 
in the forty-fifth year of the reign of his said late Majesty, for 
amending the last mentioned act ; and also an act passed in the 
thirty-seventh year of the reign of his said Majesty king George the 
Third, for preventing the desertion of seamen from British merchant 
ships trading to his Majesty’s colonies and plantations in the West In- 
dies ; and also an act passed in the fifty-eighth year of the’reign of his 
said late Majesty king Geo^e the Third, to extend and render more 
effectual the regulations for the relief of seafaring men and boys, 
subjects of the United Kingdom, in foreign parts ; and also an act 
passed in the fourth year of the reign of his late Majesty king George 
the Fourth, for regulating the number of apprentices to be taken on 
board British merchant vessels, and for preventing the desertion of 
seamen therefrom ; and also an act passed in the fourth year of his 
present Majesty’s reign, for continuing an act of the fifty-ninth year 
of king George the Third, for facilitating the recovery of the wages 
of seamen in the merchant service, shall be and the same are hereby 
declared to be repealed : Provided always, that all offences which 
shall have been committed, and all penalties and forfeitures which 

ddo2 
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sh§U have been incurred previous to the commencement of this act, 
against the provisions of the said acts, shall and may be punishable 
and recoverable under the said acts as if the same had not been 
repealed. 

No seaman to II. And be it further enacted, That it shall not be lawful for any 
bo taken to sea master of any ship or vessel belonging to any subject of his Majesty 
written a ree Kingdom trading to parts beyond the seas, or of any 

ment?" British registered ship of .the burthen of 'eighty tons or upwards 

employed in any of the fisheries of the United Kingdom, or in trading 
coastwise or otherwise, to carry to sea on any voyage, cither from 
this kingdom or from any other place, any seaman or other person 
as one of his crew or complement (apprentices expected), without first 
entering into an agreement in writing with every such seaman, spe- 
cifying what monthly or other wages each such seaman is to be paid, 
the capacity in which he is to act, and the nature of the voyage in 
which the ship is intended to be employed, so that the seaman may 
have some means of judging of the probable period for which he is 
likely to be engaged ; and the said agreement shall contain the day 
of the month and year in which the same shall be made, and shall 
be signed by the master in the first instance, and by the seamen 
respectively at the port or place where such seamen shall be respec- 
tively shipped ; and the master shall cause the same to be, by or in 
the presence of the party who is to attest their respective signatures 
thereto, truly arid distinctly read over to every such seaman before 
he shall be required, U> sign the same, in order that he may be enabled 
to understand the purport and meaning of the engagement he enters 
into and the terms to which he is bound. 

Regulation* 111. And be it further enacted, That in the cases of ships as afore- 
rcapccting said bound to parts beyond the seas, except as hereinafter provided, 
forms of agree- every such agreement shall be in ' the form and shall contain true 
ments. entries under their respective heads of the several particulars set forth 

in the schedule to this act annexed and marked (A.),* so far as the 
same can be ascertained ; and that the owners and the master of every 
such ship, or one of them, shall, on reporting his ship’s arrival at 
her port of destination in the United Kingdom, deposit or cause to 
be deposited with the collector or comptroller of the customs at such 
port a true copy of such agreement, attested by the signature of the 
master, to the intent that every person who may be interested in 
any such agreement may at all times have the means of knowing the 
terms and conditions thereof ; and that in the cases of ships employed 
in fishing on the coasts of the United Kingdom, and of ships regularly 
trading from one part of the United Kingdom to another, and of 
ships regularly trading or making regular voyages to any of the 
islands of Jersey, Guernsey, Alderney, Sark, and Man, or to any 
port on the Continent of Europe, between the river Elbe inclusive, 
and Brest, the agreement to be entered into as aforesaid shall be in 
the form, and shall contain true entries under their respective heads 
of* the particulars set forth in the schedule to this act annexed and 
marked (B.), so far as the same can be ascertained ; and that the 
owner or one of the owners of every such ship employed in fishing, 
or in trading in any of the cases last mentioned* shall to the like 
intent, within ten days next after the expiration of every six months 
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ending on the thirtieth day of June and the thirty-first day of De- 
cember in each year, deposit with the collector or comptroller of the 
customs of the port to which the ship shall belong a true copy of 
every agreement which shall have been entered into with any person 
composing part of the crew thereof within the preceding six months, 
attested by the signature of such owner ; and all copies of agreements 
so required by this act to be deposited as aforesaid shall, when the 
same shall have been so deposited, and shall be required to be pro- 
duced in evidence on the part of any seaman, be received and taken 
as legal proof of the contents of the agreement. 

IV. And be it further. enacted, That if any master of any such 

ship as aforesaid shall carry out to sea any seaman (apprentices 
excepted) without having first entered into such agreement as is 
hereby required, he shall for every such offence forfeit and pay the 
sum of ten pounds for or in respect of each and every such seaman 
he shall so carry out contrary to this act ; and if any master shall 
neglect to cause the agreement to be distinctly read over to each 
such seaman, as by this act he is enjoined, he shall for every such 
neglect forfeit and pay the sum of five pounds ; and if any master 
shall neglect to deposit with the collector or comptroller of the; cus- 
toms, a copy of the agreement hereby required to be made and 
deposited as aforesaid, or shall wilfully deposit a false copy of any 
such agreement, he shall for every such ifeglcct or offence forfeit and 
pay the sum of fifty pounds. % 

V. And be it further enacted, That no seaman, by entering into 
or signing such agreement as aforesaid, shall forfeit his lien upon the 
ship, nor be deprived of any remedy for the recovery of his # wages 
which seamen are now lawfully entitled to against either the ship, 
the master or the owners thereof; nor shall any agreement made 
contrary to or inconsistent with dhc provisions of this net, or any 
clause whereby a seaman shall consent to forego the right which the 
maritime law gives him to wages in the case of freight earned by 
ships subsequently lost, or containing any words to that effect, be 
valid or binding on any seaman signing the same ; and that in cases 
in which it may be necessary that the agreement should be produced 
to sustain a claim on the part of a seaman no obligation shall lie 
upon the seaman to produce the same, nor shall any seaman fail in 
any suit or proceeding for the recovery of his wages for want of the 
production of any such agreement, or of any deposited copy thereof 
as aforesaid, or for the want of any notice to produce the s*ame ; any 
law or usage to the contrary notwithstanding. 

VI. And be it further enacted, That in case a seaman shall at any 
time, after having* signed an agreement as hereinbefore mentioned, 
neglect or refuse to join the ship on board of which he shall have 
engaged to serve, or shall refuse to proceed to sea in her, or shall 
absent himself therefrom without leave, it shall be lawful for any 
justice of the peace in any of his Majesty’s dominions at home or 
abroad near to the placp where such ship shall happen to be, uppn 
complaint of the fact made upon oath by the master, mate, or owner 
thereof, and such justice is hereby required, by his warrant, to cause 
such seaman to he apprehended and brought before him ; and in case 
such seaman shall not give a reason to the satisfaction of such justice 
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Forfeiture for 
temporary 
absence from 
duty. 


How amount 
of forfeiture if 
to be ascer- 
tained when 
seamen con- 
tract for Uw 
voyage. 


for his neglect, refusal, or absence, as the case may be, upon due 
proof of such neglect, refusal, or absence, it shall be lawful for any 
such justice to commit such seaman to the House of Correction, 
there to be kept to hard labour for a period not exceeding thirty 
days : Provided always, that in case such seaman, on being appre- 
hended and brought before the said justice, shall consent to join the 
ship and proceed on the voyage for which he shall have agreed, it 
shall be lawful for the saijl justice, at the request of the master, 
instead of committing such seaman, to cause him to be conveyed on 
board the said ship, or to be delivered to the master for the purpose 
of proceeding oa the voyage, and also to award to the master such 
costs incurred in the apprehension of the seaman as to such justice 
shall seem reasonable, not exceeding in any case the sum of forty 
shillings, which shall he chargeable against and may he abated from 
the wages to grow due to such seaman. 

VII. And be it further enacted, That if any seaman, after having 
signed such agreement as aforesaid, or after the ship on board which 
he shall have agreed to serve shall have left her first port of clearance, 
and before the period for which he shall have agreed to serve shall 
be completed, shall wilfully and without leave absent himself from 
the ship, or otherwise from his duty, he shall (in all cases not of 
absolute desertion, or not treated as such by the master,) forfeit out 
of his wages to the master or owner of such ship, the amount of two 
day's pay for ev,ery twenty-four hours of such absence, and in a like 
proportion for any less period of time, or, at the option of the said 
master, the amount’ oV such expenses as Bhall have been necessarily 
incurred in hiring a substitute to perform his work ; and in case any 
seaman while he shall belong to the ship shall without sufficient 
cause neglect to perform such his duty os shall be reasonably required 
of him by the master or other porson in command of the ship, he 
shall he subject to a like forfeiture in respect of every such offence, 
and of every twenty-four hours continuance thereof; and in case any 
such seaman, after having signed such agreement, or after the ship's 
arrival at her port of delivery, and before her cargo shall he discharged, 
shall quit the ship without a previous discharge or leave from the 
master thereof, he shall forfeit to the master or owner one month's 
pay out of his wages : Provided always, that no such forfeitures 
shall be incurred, unless the fact of the seaman's temporary absence, 
neglect of duty, or quitting the ship, shall he duly entered or recorded 
in the ship's log-book, which entry shall specify truly the hour of 
the day at which the same shall have occurred, and the period during 
which the seaman was absent or neglected his duty, the truth of 
which entry it shall he incumbent on the owner or master in all 
cases of dispute to substantiate by the evidence of the mate or some 
other credible witness. 

VIII. And be it further enacted, that in all cases where the sea- 
man shall have contracted for wages by the voyage or by the run, and 
not^ by the month or other stated period of time, the amount of for- 
feitures to he incurred by seamen under this act shall be ascertained 
in manner following, that is to say, if the whole time spent in the 
voyage agreed upon shall exceed one calendar month, the forfeiture 
of one month’s pay, expressed in this act, shall he accounted and 
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taken to be a forfeiture of a sum of money bearing the same propor- 
tion to the whole wages as a calendar month shall bear to the whole 
time spent in the voyage, and in like manner a forfeiture of two day’s 
pay or less shall be accounted and taken to be a forfeiture of a sum 
bearing the same proportion to the whole wages as the same period 
of time shall bear to the whole time spent in the voyage ; and if the 
whole time spent in the voyage shall not exceed one calendar month, 
the forfeiture of one month’s pay shall bp accounted and taken to be 
a forfeiture of the whole wages contracted for ; and if such time shall 
not exceed two days, the forfeiture of two day ’spay shall be accounted 
and taken to be a forfeiture of the whole wages contracted for ; and 
the master is hereby authorized to abate the amount of all for- 
feitures hereinbefore enacted out of the wages of any seaman incur- 
ring the same. 

IX. And be it further enacted, that every seaman who shall abso- 
lutely desert the ship to which he shall belong shall forfeit to the 
owner or master thereof all his clothes and effects which he may 
leave on board, and all wages and emoluments to which he might 
otherwise be entitled, provided the circumstances attending # such 
desertion be entered in the log-book at the time and ccrtificd»by the 
signature of the master and mate, or other credible witness ; and that 
an absence of a seaman from the ship for any time within the space 
of twenty-four hours immediately preceding the sailing of the ship 
without permission from the master thereof, or fomany period how- 
ever short, under circumstances plainly showipg that it was his in- 
tention not to return thereto, shall be deemed an absolute desertion ; 
and in case any such desertion shall take place in parts beyond the 
seas, and the master of the ship shall be under the necessity of 
engaging any seaman as a substitute for the deserter at a higher rate 
of wages than that stipulated in fehe agreement to be paid to the sea- 
man deserting, the owner or master of the ship shall be entitled to 
recover from the deserter by summary proceeding, in the same 
manner as wages are by this act made recoverable, any excess of 
wages which such owner or master shall pay to such substitute 
beyond the amount which would have been payable to the deserter 
in case he had duly performed his service pursuant to his agree- 
ment. 

X. And be it further enacted, that if any person shall, either on 
shipboard or on shore, harbour or secrete a seaman who shall have 
signed an agreement to proceed on a voyage to parts .beyond the 
seas, and shall have desertc(Uor absented himself without leave from 
his ship, knowing or having reason to believe him to be a deserter or 
to be absent witUbut leave, every person so offending shall for every 
such seaman so harboured or secreted forfeit and pay the sum of ten 
pounds ; and that no debt exceeding in amount five shillings, incurred 
by any seaman after he shall have signed any such agreement as 
aforesaid, shall be recoverable until the voyage agreed for shall have 
been concluded ; nor shall it be lawful for any keeper of a public- 
house or of a lodging-house for seamen to withhold or detain any 
chest, bed, or bedding, clothes, tools, or other effects of any seaman, 
for any pretended debt alleged to have been contracted by any such 
seaman ; and in case any such fchest, bed, bedding, clothes, tools, or 
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other effects as aforesaid shall be withheld or detained contrary to 
this act, it shall be lawful for any justice of the peace, in any part of 
his Majesty’s dominions, upon complaint upon oath to be made by 
any such seaman or on his behalf, to inquire into the matter, and if 
he shall see right by warrant under his hand and seal to cause any 
such property or effects so withheld or detained contrary to this act 
to he seized and delivered over to the seaman. 

XI. And be it further enacted, that the* master or owner of every 
ship shall and he is hereby required to pay to every seaman entering 
into such contract as aforesaid his wages, if the same shall be de- 
manded within riie respective periods following, that is to say, if the 
ship shall be employed in trading coastwise, the wages shall be paid 
within two days after the termination of the agreement, or at the 
time when any such seaman shall be discharged, whichever shall first 
happen ; and if the ship shall be employed in trading otherwise than 
coastwise, then the wages shall be paid at the latest within three 
days after the cargo shall have been delivered, or within ten days 
after the seaman’s discharge, whichever shall first happen ; in either 
of which last- mentioned cases of payment being delayed, the seaman 
shall aA the time of his discharge be entitled to be paid on account a 
sum equal to one- fourth part of the estimated balance due to him ; 
and in case any master or owner shall neglect or refuse to make pay- 
ment in manner aforesaid, he shall for every such neglect or refusal 
forfeit and pay to the seaman the amount of two day’s pay for each 
day not exceeding ten days during which payment shall without suf- 
ficient cause be delayed beyond the period at which such wages or 
part wages are hereby required to be paid as aforesaid ; for the reco- 
very of which forfeiture the seaman shall have the same remedies as 
he is by law entitled to for the recovery of his wages : provided 
always, that nothing in this clause contained shall extend to the 
cases of ships employed in the southern whale fishery, or on voyages 
for which seamen by the terms of their agreement are compensated by 
shares in the profits of the adventure. 

XII. And be it enacted and declared, that every such payment of 
wages to a seaman shall be valid and effectual in law notwithstanding 
any bill of sale or assignment which may have been made by any 
such seaman of such wages, or of any attachment or incumbrance 
thereon ; and that no assignment or sale of wages made prior to the 
earning thereof, nor any power of attorney expressed to be irrevo- 
cable for the receipt of any such wages, shall be valid or binding 
upon the party making the same. « 

XIII. Ami be it further enacted, that upon the discharge of a 
seaman from the ship in which he shall have served he shall be 
entitled to receive from the master a certificate of his service and 
discharge, specifying the period of service and the time and place of 
the discharge of such seaman, which certificate shall be signed by 
the master ; and if any master shall refuse to give such certificate 
to i»ny such seaman without having reasonable cause for his refusal, 
he shall for every such offence forfeit and pay to him the sum of five 
pounds. 

XIV. And be it further enacted, that if after a* seaman shall have 
• been discharged from any ship or vessel three days he shall be dc- 
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sirous of proceeding to sea on another voyage, and in order thereto went of wages 

shall require immediate payment of the wages due to him, it shall be 

lawful for any justice of the peace in any part of his Majesty's domi- cer am casc# ' 

nions, on application from such seaman, and on satisfactory proof 

that he would be prevented from employment by delay, to summon 

tire master or owner of such ship or vessel before him, and to require 

cause to be shown why immediate payment of such wages should 

not be made ; and if it shall appear to ttye satisfaction of such justice 

that there is no reasonable cause for delay he shall order payment to 

be made forthwith, and in default of compliance with such order such 

master or owner shall forfeit and pay the sum of five pounds. 

XV. And whereas seamen, in cases of dispute, may be exposed to Summary mods 
great inconvenience, expense, and delay in obtaining payment of 

their wages ; for remedy thereof be it enacted, that in all cases of emlin 
wages not exceeding twenty pounds which shall be due and payable • ' 

to a seaman for his service in any ship as aforesaid, it shall be lawful 
for any justice of the peace in any part of his Majesty’s dominions 
residing near to the place where the ships shall have ended her voy- 
age, cleared at the custom-house, or discharged her cargo, or near to 
tiie place where the master or owner upon whom respectively the 
claim is made shall be or reside, upon complaint on oath to be made 
to such justice by any such seaman or on his behalf, to summon such 
master or owner to appear before him to answer such complaint, and 
upon the appcarancoof such master or owner, or i« default thereof, 
on due proof of his having been so summoned, such justice is hereby 
empowered to examine upon the oath of the parties and their re- 
spective witnesses (if there be any) touching the complaint ^nd the 
amount of wages due, and to make such order for payment thereof 
as shall to such justice appear reasonable and just ; and in case such 
order shall not be obeyed within two days next after the making 
thereof it shall be lawful for such justice to issue his warrant to levy 
the amount of the wages awarded to be due, by distress and sale of 
the goods and chattels of the party on whom such order for payment 
shall be made, rendering to such party the overplus (if any shall 
remain of the produce of the sale) after deducting thereout all the 
charges and expenses incurred by the seaman in the making and 
hearing of the complaint, as well rfs those incurred by the distress and 
levy and in the enforcement of the justice’s order; and in case suffi- 
cient distress cannot be found it shall be lawful for the said justice to 
cause the amount of the said wages and expenses to be levied on the 
ship in respect of the service on board w r hich the wages are claimed, 
or the tackle and apparel thereof; and if such ship shall not be within 
the jurisdiction <ff such justice, then he is hereby empowered to cause 
the party upon whom the order for payment shall be made to be 
apprehended and committed to the common gaol of the county, there 
to remain without bail until payment shall be made of the amount of 
the wages so awarded, and of all costs and expenses attending the 
recovery thereof ; ancithe award and decision of such justice as afore- 
said shall be final and conclusive as well on every such seaman as on 
the owner and master of the ship. 

XV I. And bait? further enacted, that if any suit for the recovery In what case 
of a seaman’s wages shall be instituted against the ship, or the master costs of suit for 
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or owner thereof, either in the High Court of Admiralty or in any 
Vice-admiralty Court, or against the master or owner in any court of 
record in his Majesty’s dominions, and it shall appear to the judge 
in the course of such suit that the plaintiff might have had as effec- 
tual a remedy for the recovery of his wages by complaint to a justice 
of the peace as hereinbefore provided, then and in every such case it 
shall be lawful for such judge and he is hereby required to certify to 
that effect, and thereupon np costs of suit shall be awarded to the 
plaintiff. 

XVII. And be it further enacted, that whenever any ship what- 
ever belonging *vo any subject of the United Kingdom, except in 
cases of wreck or condemnation, shall be sold at any port out of his 
Majesty’s dominions, the master in all such cases (unless the crew 
in the presence of the British consul or vice-consul, or in case of 
there not being any such consul or vice-consul, then in the presence 
of one or more British resident merchants ut such port, shall signify 
their consent in writing to be there discharged,) shall and he is hereby 
required, besides paying them the wages to which they shall be enti- 
tled under tho agreement, cither to provide them with adequate 
employment on board some other British vessel homeward bound, or 
to furnish the means of sending them back to the port in his Ma- 
jesty’s dominions at which they were originally shipped, or to some 
port in the United Kingdom, as shall be agreed upon, by providing 
them with a pasnage home, or depositing with* the consul or vice- 
consul such a sum of money as shall be by him deemed reasonably 
sufficient to defray 'the expenses of their subsistence and passage ; 
and if the master shall refuse or neglect to do so, such expenses when 
defrayed shall be a charge upon the owner whose ship shall be so 
sold, except in cases of barratry, wreck, or condemnation, and may 
be recovered against such owner as su much money paid and expended 
on his account, together with full costs, at the suit of the consul or 
other person defraying such expenses, or of his Majesty’s attorney- 
general on behalf of his Majesty, in case the same shall have been 
allowed to the consul out of the public monies. 

XVI II. And whereas it is necessary that due provision should be 
made for the preservation of the health and lives of the seamen em- 
ployed in the merchant service ; be it further enacted, that every ship 
sailing from the United Kingdom to any place out of the same shall 
have and keep constantly on board the same a sufficient supply of 
medicines suitable to accidents and diseases arising on sea voyages, 
which shall be renewed from time to time as shall be found requisite ; 
and in case any default shall be made in providing or keeping sup- 
plied such medicines as aforesaid, or in case any of the seamen shall 
receive any hurt or injury in the service of the ship, the expense of 
providing the necessary surgical and medical advice, and attendance 
and medicines which the seaman shall stand in need of until he shall 
have been cured or shall have been brought back to some port of the 
United Kingdom, shall be borne and defrayed by the owner and 
master of the ship, or one of them, without any deduction whatever 
on that account from the seaman’s wages. 

XIX. And whereas it is expedient that a register should be formed 
and maintained of all the mariners aftd seafaring men of the United 
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Kingdom, be it therefore enacted, that as soon as conveniently may office for tea* 
be after the passing of this act there shall be established in the port men - 
of London an office, to be called “ The General Register Office of 
Merchant Seamen,” which shall consist of a registrar and such assist- 
ants and clerks with such salaries and allowances as shall be fixed 
and regulated from time to time by the lord high admiral or the com- 
missioners for executing the office of lord high admiral of the United 
Kingdom for the time being, and that such office shall be kept at the 
custom-house of the said port, and daily attendance shall be given 
thereat during the usual hours of business there ; and the said regis- 
trar, his assistants, and clerks, shall be under the control and direc- 
tions of the said lord high admiral or the commissioners for executing 
the office aforesaid for the time being. 

XX. And be it further enacted, that for the more readily carrying Letters to and 
this act into execution all letters and packets addressed to and sent 

by the said registrar upon any business relating to the register office p 0tft agc! 
created by this act shall be free from the duty of postage ; and that 
all letters and packets which shall be forwarded by tho said registrar 
in the execution of his duty as such registrar shall be under a cover, 
with the words “ Pursuant to act of Parliament of the fifth ‘year 
of king William the Fourth,” printed thereon, and the said regis- 
trar shall sign his name under such words, and every such cover 
shall be scaled with the seal of his offifce ; and if the said registrar 
or any other person* shall send or cause to be sent, under any such 
cover any paper, letter, or writing, or any inclosurc, other tlmn what 
shall relate to the public business of the sauPoflice, every person 

shall for every such offence forfeit and pay the sum of one hundred 

pounds. 

XXI. And whereas by an act of the last session of Parliament, in- Masters of 

titulcd “ An Act to amend an Act of the twentieth Year of his Ma- “hip" trading 
jesty King George the Second, for the Relief and Support of Sick, of " 

Maimed, and Disabled Seamen, and the Widows and Children of t h c j r orcwg oll 
such as shall be Killed, Slain, or Drowned in the Merchant Service, their return, 
and for other Purposes,” a certain book by way of muster roll is for 4 & 5 Wm. 4, 

the purposes of the said act required to be kept on board merchant Cm &2, 

ships, which book is to contain such entries and statement of account 

as by the said act is required : and whereas it is expedient for the 
better effectuating the objects of this act that a due return should be 
made to the said registrar of merchant seamen of many of the parti- 
culars in the said act specified ; be it therefore further enacted, that 
the master of every ship belonging to any subject of his Majesty, 
and bound to parts beyond tlie seas, except in the cases next herein- 
after provided, shtill not only keep the book so required by the said 
recited act, but shall, on reporting his ship on her arrival at her port 
of destination in the United Kingdom, deliver or cause to be deli- 
vered to the collector or comptroller of the customs at such port an 
account, signed by himself, of all the seamen and others (including 
apprentices) who shall have belonged to the ship at any time during 
her absence from the United Kingdom, which account shall contain 
a true and correct return under their respective heads of the several 
particulars expressed in the form set forth in the Schedule annexed 
to this act, and marked (C). 



772 


Appendix. 


Masteri of 
thips in the 
home trade to 
return similar 
lists. 


Return to In) 
made in ease of 
ship lost or 
sold abroad. 


Lists to bo 
certified, and 
transmitted to 
the registrar. 

Penalty on the 
master for 
neglect. 


As to the dis- 
posal of the 
effects of sea- 
men dying 
abroad. 


XXII. And be it further enacted, that within twenty-one days 
after the thirtieth day of June and the thirty-first day of December 
in each year, the owner or one of the owners of every ship as afore- 
said employed in fishing on the coasts of the United Kingdom, or in 
regularly trading from one part of. the United Kingdom to another, 
and of every ship regularly trading or making regular voyages to any 
of the islands of Jersey, Guernsey, Alderney, Sark, and Man, or to 
any port on the continent of Europe between the river Elbe inclusive 
and Brest, shall deposit or cause to be deposited with the collector 
or comptroller of the customs of the port to which the ship shall 
belong, or with the said registrar in London, an account, signed by 
such owner, or by the master, of the voyages in which any such ship 
shall have been engaged during the preceding half year ending on 
the respective days above mentioned, and setting forth the Christian 
and surnames of the several persons (including the master and ap- 
prentices) who shall have belonged to the ship at any time during 
such periods respectively, which account shall be in the form and 
shall contain a true and correct return under their respective heads of 
the several particulars expressed in the Schedule marked (D.), and 
to this«act annexed. 

XXIII. And be it further enacted, that in case any ship as afore- 
suid shall be lost or sold while absent from the United Kingdom, then 
an account containing a similar return as required in the several and 
respective cases before mentioned, which shall be made out up to the 
period of such loss or sale, shall by the persons who shall at that 
time have been respectively owner and master thereof, or by one of 
them, bp delivered or transmitted to the said registrar in the port of 
London so soon as he shall be enabled to make such return after the 
loss, and within twelve calendar months at farthest after the sale of 
the ship. % 

XX IV. And be it further enacted, that the said several accounts 
and returns by this act required to be deposited with or delivered to 
the collector or comptroller as aforesaid shall by such officers of the 
customs be transmitted from time to time to the said registrar for 
the purposes of this act ; and every such owner or master of any ship 
as aforesaid, who shall refuse or wilfully neglect to deliver or cause to 
be delivered any such list or account as by this act is required, shall 
for every such refusal or neglect forfeit and pay the sum of twenty- 
five pounds. 

XXV. Ahd in order that due care may be taken of the effects of 
British seamen dying in foreign parts, And that a proper disposition 
may be made thereof be it further enacted, that whenever a British 
seaman being abroad shall die elsewhere than on board a British ship, 
leaving any money or effects within the limits of any British consu- 
late, it shall be lawful for his Majesty's consul there and he is hereby 
required to claim and take charge of all such money and effects, and 
to dispose of the said effects for the benefit of the next of kin of the 
deqp&sed or other person who may be by law. entitled to the same; 
and in case no claim shall be made to the same within three calendar 
months after the death of such seaman, the said consul shall, after 
abating the amount of any expenses which shall have been incurred 
in getting in the assets of the deceased, remit the balance of all such 
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monies which either have already arisen or shall hereafter arise by the 
means aforesaid to the president and governors of the corporation 
“ For the relief and support of sick, maimed, and disabled seamen, 
and of the widow and children of such as shall be killed, slain, or 
drowned in the merchant service,” to be by such president and go- 
vernors paid over and disposed of in the same manner and under the 
same regulations as are provided by the said recited act of the last 
session of Parliament with respect to the # wages of seamen dying on 
board merchant ships ; and in case any seaman so dying as last men- 
tioned shall leave on board the ship to which ho shall belong any 
monies, clothes, or other effects, and the same shall not be claimed 
within one month after the ship’s return to the United Kingdom by 
the executor or administrator of the deceased, then the master of 
the said ship shall and he is hereby required to deposit the same or 
the proceeds arising therefrom with the president and governors 
aforesaid, to be by them disposed of in the same manner as is pro- 
vided by the said act with respect to the wages of deceased 
seamen. 

XXVI. And whereas the giving due encouragement to such of parixli |>oys 
the youth of the United Kingdom as shall voluntarily betake, tfiem- may be put out 
selves to the sea service, and obliging others to do so who by reason apprentices 
of their own or their parent’s poverty arc destitute of the means of 
obtaining subsistence and employment, Will not only greatly tend to 
the increase of able and experienced seamen, as wqjl for the service 
of the Royal Navy as for carrying on the commerce of his Majesty’s 
subjects, but will likewise provide them with Miploymcnt, and thus 
materially diminish the burthen of expense cast upon parishes by 
their maintenance; be it therefore enacted, that it shall be lawful for 
the overseers of the poor or other persons having the authority of 
overseers of the poor of any parish, township, or place in the United 
Kingdom, or in whom the duty of overseers or guardians of the poor 
shall or may be vested, and they are hereby empowered to bind by 
indenture and put out any boy having attained the age of thirteen 
years, and of sufficient health and strength, who or whose parent or 
parents is or are chargeable to or maintained by any such parish or 
township, or who shall beg for alms therein, with his consent but not 
otherwise, an apprentice in the sea service to any of his Majesty’s 
subjects being the muster or owner of any ship registered in any port 
of the United Kingdom, for so long time and until such boys shall 
respectively attain the age of twenty-one years, which bjnding shall 
be as effectual in the law to .all intents and purposes as if such boy 
had been bound by virtue of any statute now in force respecting the 
binding of parish apprentices, or as if such boy were of full age and 
had bound himself an apprentice, and notwithstanding the residence 
of the master or owner to whom he may be bound shall be more than 
forty miles distant from such parish nr place : provided always, that 
every such binding shall be made in the presence of two justices of 
the peace acting for the county, riding, division, city, borough* or 
place within which such parish or township shall be situate, which 
justices shall execute the indenture in testimony of their having been 
satisfied that such boy hath attained the age and is of sufficient health 
and strength as required by this act ; and to the end that the period 
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when the service under such indenture shall expire may the more 
certainly appear, the age of every such boy shall be inserted in his 
indenture, the same being truly taken from a copy of the entry of his 
baptism in the register-book of the parish in which he was bora 
(where the same can be obtained), which copy shall be given and 
attested by the officiating minister of such parish without fee or 
reward ; and in cases where no such entry of baptism can be found 
the justices aforesaid shall, inform themselves as fully as they can of 
such boy’s age, and from such information shall insert the same in his 
said indenture, and the age of every such boy so inserted therein 
shall (in relation to the continuance of his service) be taken to be his 
true age without any further proof thereof. 

XXVI 1. And be it further enacted, That it shall be lawful for any 
master or person to whom any poor parish apprentice shall have 
been or shall be hereafter bound to a service on shore according to 
the statutes already in force relating to such apprentices, or for the 
executors or administrators, or, there being none such, for the widow 
of any such deceased master, with the concurrence of two or more 
justices of the peace residing in or near to the place where such 
poor boy shall have been bound apprentice, to assign and turn over 
such poor boy, with his consent but not otherwise, apprentice to any 
master or owner of any ship not having her complement of appren- 
tices as hereinafter required, to be employed by such master or owner 
in the sea service during the period then remaining unexpired of his 
apprenticeship. 

XXVIII. And be it further enacted, That in the event of the death 
of tha master of any such poor or parish apprentice to the sea 
service, it shall be lawful for the widow or the executor or admi- 
nistrator of such deceased master to assign the indenture of any 
such apprentice for the residue of the term then unexpired therein 
to any master or owner of any such ship not having the comple- 
ment of apprentices as hereinafter required ; all which assignments, 
if executed within the limits of the port of London, shall be attested 
by the said registrar, or one of his assistants or clerks, and if at any 
other port shall be attested by the collector or comptroller of the 
customs of such port. 

XXIX. And be it further enacted, That such overseers or other 
persons ns aforesaid shall cause the indentures of apprenticeship to 
be prepared and transmitted in duplicate, if the master or owner of 
the ship to whom such apprentice is to be bound shall be or reside 
within the limits of the port of London, to the said registrar, and 
if at any other port to the collector or comptroller of the customs at 
such port ; and the said overseers or other persons as aforesaid shall 
cause each such poor boy to be conducted and conveyed to such port 
or place by the constable, and at the expense of the parish or town- 
ship sending him thither, and shall also, upon the execution by the 
master of the counterpart of the indentures, cause to be paid down to 
the master the sum of five pounds, to be expended in providing such 
boy with necessary sea clothing and bedding ; which sum, as well as 
the expenses to be incurred in the conveyance of the boy as aforesaid, 
shall, when paid, be allowed to them in their "accounts of monies 
expended in relation to the poor. r 
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XXX. And be it further enacted, That the counterparts of all c °“ n j* r * 

such indentures shall, if the master shall he or reside within the to be a?- 

litnits of the port of London, be executed in the presence of and tested, 
attested by the said registrar, or one of his assistants or clerks, and 

if at any other port by the collector or comptroller of the customs at 
such port, and also in both cases by the constable or other officer 
who shall convey such apprentices thither, and such indentures shall 
bear date respectively on the days on wlych they arc executed ; and 
the constable on his return shall deliver such counterparts to the 
overseers or other persons as aforesaid, to be by them registered and 
preserved. 

XXXI. And be it further enacted, That the master of every ship Kvery ship to • 
belonging to any subject of the United Kingdom, and of the burthen WjJ™’ 
of eighty tons and upwards, shall have on board thereof, at the time t o hcrVonnage. 
of clearing out from any port of the United Kingdom, one appren- 
tice or more, in the following proportions to the number of tons of 

his ship’s admeasurement, according to the certificate of registry ; 

that is to say, every ship of eighty tons and under two hundred 

tons shall have one apprentice at the least ; every ship of two hundred 

tons and under four hundred tons shall have two apprcntices*at the 

least ; every ship of four hundred tons and under five hundred tons 

shall have three apprentices at the least; every ship of five hundred 

tons and under seven hundred tons shall have four apprentices at the 

least, and every ship»of seven hundred tons and upwards shall have 

five apprentices at the least, all of whom at the period of their being 

bound respectively, shall have been under seventeen years of age, 

and shall have been duly bound for the term of four year* at the 

least ; and if any such master shall neglect to have on board his ,>( ' n *hy for 

ship the number of apprentices as hereby required, he shall for every 

such offence forfeit and pay the sum of ten pounds in respect of each 

apprentice so deficient. 

XXXII. And be it further enacted, That no apprentice bound or Apprentice* 
assigned pursuant to this act, nor any master or owner in respect of exempt from 
any such apprentice, shall be liable to the payment of any contri- contribution* 
bution towards the support of any hospital or institution. or H * 

XXXIII. And be it further enacted, That the said registrar in Indenture* and 
London and the collector and comptroller of the customs at each 
other port shall, in a book to be kept for that purpose, cause to be rtgm ew * 
entered from time to time all such indentures and assignments of 
parish apprentices as aforesaid, specifying therein the dates thereof, 
the names and ages of the apprentices, the parishes or places from 
whence sent, the names and residences of the masters to whom bound 
or assigned, and the names, ports, and burthen of the respective ships 
to which such masters belong, and shall make and subscribe on cacli 
indenture or assignment respectively an indorsement purporting that 
the 9aroc hath been duly registered pursuant to this act ; and every 
such collector and comptroller shall also at the end of each quarter of 
the year transmit a list of the indentures and assignments «so 
registered by him within the preceding quarter, containing all the 
particulars aforesaid, to the said registrar, for the purposes of this 
act. • * 

XXXIV. And be it further dhacted, That in every case of a per- Indenture* of 
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son voluntarily binding himself apprentice to the sea service, the 
indentures to be executed on such occasions shall be registered in a 
book to be kept for that purpose by the said registrar in London, and 
by the collector and comptroller of the customs at each other port at 
which the indenture shall be executed, in which book shall be ex- 
pressed the dates of the several indentures, the names and ages of 
the apprentices, the names and residence of their masters, and (if 
known) the names, port, and burthen of the several ships on board 
which they arc respectively to serve ; and such registrar and collector 
or comptroller respectively, shall indorse and subscribe upon each 
indenture a certificate purporting that the same hath been duly 
registered pursuant to this act, and the said collector and comptroller 
shall also at the end of each quarter of the year transmit a list of the 
indentures so registered by them within the preceding quarter, con- 
taining all the particulars aforesaid, to the said registrar for the pur- 
poses of this act ; and that it shall be lawful for the master, or in 
case of his death his executor or administrator, with the consent of 
the apprentice if of the age of seventeen years or upwards, and if 
under that age, with the consent of his parent or guardian, to assign 
or transfer the indenture of any such apprentice to any other person 
who may be the master or owner of any registered ship ; and all 
such voluntary apprentices may, during the term for which they 
shall be bound, be employed in any ship of which the master of any 
such apprentice piay be the master or owner : Brovided always, that 
every Buch assignment shall be registered and indorsed by the said 
registrar, or by the* Collector or comptroller of the customs at the 
port wjiere the master shall be resident, or to which his ship shall 
belong, in which latter case the said collector or comptroller shall 
notify the same to the said registrar as is hereinbefore provided with 
regard to the indenture, of such apprentice. 

XXXV. And be it farther enacted, That all agreements with the 
crew of a ship made in pursuance of and in conformity with this act, 
and all indentures of parish and voluntary apprentices to the sea 
service, and all counterparts and assignments of such indentures to 
be respectively executed oiler the passing of this act, shall be wholly 
exempt from stamp duty. 

XXXVI. And be it further enacted, That if any master to whom 
any apprentice mentioned in this act shall be bound or assigned 
shall neglect to cause the indenture or the assignment thereof (as the 
case may bp) to be registered as required by this act, or shall, after the 
ship shall have cleared outwards on the, voyage upon which such ship 
may be bound, suffer his apprentice to quit his service (not entering 
into that of his Majesty), except in case of death, desertion, sickness, 
or other unavoidable cause, to be certified in the log-book of the 
ship, every such master shall for every such offence forfeit and pay 
the sum of ten pounds. 

XXXVI I. And be it further enacted, That any two or more justices 
of, the peace residing at or near to any pog at which any ship as 
aforesaid, having on board thereof any sea apprentice, shall at any 
time arrive, shall have full power and authority to inquire into and 
examine, hear and determine all claims of apprentices upon their 
masters under their indentures, and all complaints of hard or ill- 



A ppendix. 777 

usage exercised by their respective masters towards any such their 
apprentices, or of misbehaviour on the part of any such apprentice, 
and to make such orders therein as they arc empowered by law to 
do in other cases between masters and apprentices. 

XXXVIII. And whereas by an/ict passed in the ninth year of the Common as- 
reign of his late Majesty king George the Fourth, for consolidating vaults may b« 
and amending the statutes in England relative to offences against by 

the person, a summary jurisdiction is provjded for the punishment of two justice, 
persons guilty of common assaults and batteries : And whereas it is 
expedient that the provisions of the said act should be extended to 
similar offences committed on board merchant ship® as hereinafter 
provided ; be it therefore further enacted, That in the case of any 
assault or battery which shall after the commencement of this act 
be committed on board any merchant ship belonging to any subject 
of the United Kingdom in any place at sea, or out of his Majesty’s 
dominions, it shall be lawful for any two justices of the pence in any 
part of his Majesty’s dominions, upon complaint of the party ag- 
grieved, to hear and determine any such complaint, and to proceed 
and make such adjudication thereon as by the said act any two jus- 
tices are empowered to do, subject however to such provisoes and 
limitations as arc contained in the said act with respect to the eases 
of assault and battery therein mentioned ; and the fine or forfeiture 
to be imposed in any such case shall bd payable to the Merchant 
Seaman’s Hospital or Institution at or nearest to the port or place 
where such adjudication shall be made. 

XXXIX. And be it further enacted, That no* parish or voluntary Masters on- 
apprentice to the sea service shall be at liberty to enter into the tkk'd receive 
naval service of his Majesty during the period of his apprenticeship „ ” , ri'i 1 1 i c*€*a° f 
without the consent of his master ; but if nevertheless he shall vo- ^ntoriii^ into 
luntarily enter on hoard any of his Majesty’s ships of war, and shall the navy, 
be allowed by his master to continue therein, such master, in case he 
shall give notice to the secretary of the Admiralty of his consent to 
his apprentice remaining in his Majesty’s service during the residue 
of the term of his apprenticeship, shall, upon the production of his 
indenture, be entitled, at the time of paying off the ship, to receive 
to his own use any balance of wages that may be then due and payable 
to any such apprentice up to the period of the expiration of his in- 
denture. 

XL. And whereas great mischiefs have arisen from masters of nu*r- Forcing on 
chant ships kajijrthg seamen in foreign parts, who have been thus re- ►Ho« or leaving 
duced to and thereby* tempted to become pirates, or other- «Vm iK-ionsr - 

wise misconduct themselves, and it is expedient to amend and J*™" the crew 
enlarge the law in this behalf ; be it therefore further enacted, that if deemed a min. 
any master of a ship belonging to any subject of the United King- demeanor, 
dom shall force on shore and leave behind, or shall otherwise wilfully 
and wrongftilly leave behind on shore or at sea, in any place in or 
out of his Majesty’s dominions, any person belonging to his crew, 
before the return to or arrival of such ship in the United Kingdom, 
or before the completion of the voyage or voyages for which such 
penAh shall have been engaged, whether such person shall have 
formed part of the original crew or not, every person so offending 
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shall be deemed guilty of a misdemeanor, and shall suffer such 
punishment by fine or imprisonment or both as to the court before 
which he shall be convicted shall seem meet ; and the said offence 
may be prosecuted by information at the suit of the attorney-general 
on behalf of his Majesty, or by, indictment or other proceeding in 
any court having criminal jurisdiction in his Majesty’s dominions at 
home or abroad, where such master or other person as aforesaid shall 
happen to be, although the place where the offence may be therein 
averred to have been committed (which averment is hereby required 
to be substantially according to the fact) shall appear to be out of the 
ordinary local jurisdiction of such court ; and such court is hereby 
authorized to issue a commission or commissions for the examination 
of any witnesses who may be absent or out of the jurisdiction of the 
court ; and at the trial the depositions taken under such commission 
or commissions, if such witnesses shall be then absent, shall be re- 
ceived in evidence. 

XLI. And be it further enacted, that no such master shall dis- 
charge any individual person of his crew, whether British subject or 
foreigner, at any of his Majesty’s colonies or plantations, without the 
preVious sanction in writing of the governor, lieutenant-governor, 
secretary, or other officer appointed in that behalf by the government 
there, or in the absence of all such authorities at or near to the port 
or place at which the ship shall be then lying, then of the chief officer 
of customs of $uch colony or plantation resident at or near to such 
port or place ; nor shall he discharge any such person at any other 
place abroad withotif the like previous sanction in writing of his Ma- 
jesty’^ minister, consul, or vice-consul there, or in the absence of any 
such functionary, then of two respectable merchants resident there ; 
all which snid functionaries respectively are hereby authorized and 
required, and all which said merchants are hereby authorized, in a 
summary way, to inquire into the grounds of any such proposed dis- 
charge by examination on oath, and thereupon to grant or refuse such 
sanction according to their discretion, having regard to the objects of 
this act. 

XLIL And be it further enacted, that no such master shall be at 
liberty to leave behind at any place abroad, either on shore or at sea, 
any person of his crew as aforesaid, on the plea of such person not 
being in a condition to proceed on the voyage, or having deserted 
from the ship, or othenvisc disappeared, unless upon a previous cer- 
tificate in .writing of one of such functionaries or merchants as afore- 
said, if there be any such at or within a reasonable distance from the 
place where the ship shall then be, if there be time to procure the 
same, certifying that such person is not in such condition, or has 
deserted or disappeared, and cannot be brought back ; and all such 
functionaries as aforesaid are hereby authorized and required, on the 
application of any such master, to inquire by examination on oath 
into the circumstances, and to give or refuse such certificate accord- 
ing to the result of such examination. f 

XLIII. And be it further enacted, that if any such master shall 
leave behind any one of his crew as aforesaid contrary to this act, 
in any indictment or proceeding the proof of * his having obtained 
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such sanction or certificate as aforesaid shall be upon him, it being 
the intention hereof that, except in the case of entering into his 
Majesty’s naval service, no person of the crew shall be discharged, 
either with or withont his consent, in any place abroad where such 
functionary can be found, unless jic shall have given such sanction 
thereto. 

XL1V. And be it further enacted, that every such master who 
shall leave any person of his crew as afoi^said on shore at any place 
abroad, under a certificate of his not being in a condition to proceed 
on the voyage, shall deliver to one of the said functionaries, or if 
there be none such to any two respectable merchants there, or if 
there be but one then to such one merchant, a just and true account 
of the wages due to such person, and pay the same to the seaman 
either in money or by a bill drawn upon the owner of his ship ; and 
if by bill, then such functionary or merchant, according to the case, 
is hereby authorized and required by certificate indorsed on such bill 
to testify that the same is drawn according to this act for money due 
on account of wages of a seaman, or to that effect ; and any such 
master who shall deliver a false account, or refuse or neglect to deliver 
a just and true account of the wages due to such person, and to pay 
the amount thereof in money or by bill as aforesaid, shall for every 
such offence forfeit and pay, in addition to the wages due, the penal 
sum of twenty-five pounds. 

XLV. Provided always, and be it further enacted* that nothing in 
this act or in any agreement contained shall be deemed to extend to 
prevent any seaman or person belonging to any merchant ship what- 
ever from entering or being received into the naval service of his Ma- 
jesty, nor shall any such entry be deemed a desertion from the mer- 
chant ship, nor incur any penalty or forfeiture whatever, either of 
wages, clothes, or effects, or other matter or thing, notwithstanding 
any agreement made to the contrary hereof; and all masters and 
owners of ships arc strictly prohibited from introducing into any 
ship’s articles or agreement with the crew any clause or matter by 
which any penalty or forfeiture of any kind is agreed to be incurred 
by a seaman upon his entry into his Majesty's service. 

XLVI. And be it further enacted, that when any seaman shall quit 
a merchant ship in order to enter into his Majesty’s naval service, 
and shall thereupon be actually received into such service, not having 
previously committed any act amounting to and treated by the 
master as a total desertion, he shall be entitled immediately upon 
such entry to the delivery up.of ail his clothes and effects on board 
such merchant ship, and (in case the ship shall have earned freight) 
to receive from thfc master the payment of the proportionate amount 
of his wages up to the period of such entry, cither in money or by a 
bill on the owner thereof ; all which clothes, effects, money, and bill, 
such master is hereby required to deliver up to him accordingly, 
under a penalty of twenty-five pounds for any refusal or neglect, to 
be recovered, with full costs of suit, by such seaman: provided 
always, that if no freight shall have been earned at the time of such 
entry, then the master shall, and he is hereby required to give the 
seaman so entering a bill upon the owner for his wages to the period 
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of such entry, payable on the ship's safe arrival at her destined port; 
but in case the master shall have no means of ascertaining the balance 
justly due he shall make out and deliver to such seaman a certificate 
of the period of his services and the rate of wages he is entitled to, 
producing at the same time to thq commanding or other officer of his 
Majesty’s ship the agreement entered into with the seaman for the 
voyage ; and every such master, upon the delivery up of such clothes 
and effects and the settlement of such wagtes in manner herein men* 
tioned, shall be entitled to receive from the officer in command of 
the ship of his Majesty into which such seaman shall have entered 
a certificate signed by the said officer, which such officer is hereby 
required to give upon the request of the master, testifying that such 
seaman has entered into such ship of his Majesty to serve, as proof 
that the master had not parted with the seaman contrary to the pro- 
visions of this act. 

XLV1I. And be it further enacted, that in all cases where any 
master shall have forced on shore or left behind any person against 
the provisions of this act, and such person shall become distressed 
and be relieved under the provisions of an act passed in the eleventh 
year of the reign of his late Majesty king George the Fourth, for 
amending and consolidating the laws relating to the pay of the Royal 
Navy, or under any act hereafter to be passed, then, in addition to 
the wages due from and the penalties imposed on such master, his 
Majesty shall bp entitled to sue such master or«the owner of the ship, 
at the option of the commissioners for executing the office of lord 
high admiral of the*t/nited Kingdom, for all the charges and expenses 
whiclwshall have been incurred on the subsistence, necessary clothing, 
and conveyance home of any such person, as so much money paid, 
laid out, and expended to the use of the defendant, which, together 
with full costs of suit, may be recovered in the same manner as other 
debts due to his Majesty are recoverable in any court having jurisdic- 
tion in cases of debts due to the crown ; and in any proceeding for 
that purpose proof of the account furnished to the said commissioners 
by any one of such functionaries, or by such two merchants or one 
merchant, according to the ease, as provided by the said act of the 
eleventh year of king George the Fourth, shall, together with proof 
of payment by the said commissioners or by the treasurer of the Navy 
of the charges incurred on account of any such person, be sufficient 
evidence that such person was relieved and conveyed home, accord- 
ing to the .intent of the said act, at his Majesty’s expense ; and the 
court in which any proceeding for the recovery of the said money 
shall be instituted is hereby authorized to issue a commission or com- 
missions for the examination of witnesses abroad, and the depositions 
taken under such commission or commissions shall be received as 
evidence. 

XL VI II. And in order the more effectually to secure a compliance 
with the provisions of this act, be it further enacted, That every 
master of a ship belonging to any subject of his Majesty, on his 
arrival at any foreign port where there shall be a British consul or 
vice-consul, shall deliver to such consul or vice-consul the agreement 
with his ship’s crew, to be by such consul or vice-consul preserved 
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during the ship’s stay there, and to be returned to the master before 
his leaving the port, without any fee or charge being made for the 
same : and if any such master shall refuse or neglect to deliver any Penally for 
such agreement to the consul or vice-consul, as is hereby required, neglect, 
he shall for every such offence forfeit and pay the sum of twenty-five 
pounds. 

XLIX. And be it also enacted, That during the ship’s stay at No seaman to 
any such foreign port no seaman shall be shipped by any such master be shipped at a 
except with the privity of such consul or vice-consul, to be indorsed fo . rt '*P n 
or certified on the agreement, under a penalty of twenty-five pounds p r Witv oV Mio 
to be forfeited by any such master for every seamsfn who shall be consul, 
so shipped in breach of this act. 

L. And be it further enacted, That the master of every ship be- Mastcm to 
longing to any subject of his Majesty as aforesaid shall, and he is produce agree- 
hereby required to produce and show the muster-roll of the ship, mtMUs 
and the agreement with his crew to the captain, commander, or other l '’. rs of k 
commissioned officer of any of his Majesty’s ships requiring a produc- * 11 * ‘ 
tion and sight thereof ; and that it shall be lawful for any such officer 
in his Majesty’s naval service, if lie shall think it necessary so to # do, 
to muster the crew and passengers (if any) of any ship belonging to 
any subject as aforesaid, in order to be satisfied that the provisions 
of this act and of any other act by which the crews of merchant 
ships are regulated, and the laws relating to navigation with respect 
to the crews of merchant ships, have been duly complied with ; and 
if any such master shall, upon being required so to do by any such 
officer, neglect or refuse to produce such muster-roll or such agree- 
ment, or shall obstruct any such officer in the execution of hi* duty 
in mustering the said crew or passengers, or shall produce any false 
muster-roll, he shall for every such offence forfeit and pay the sum 
of twenty-five pounds. • 

LI. And be it further enacted, that for the better carrying into Hcgistnir ami 
effect the purposes of this act it shall be lawful for the said regis- oHurrn of 
trar and his assistants, and also for the respective collectors or other l0,ns ** m ' 
chief officers of the customs, at the several ports of the United rv " 

Kingdom and of the British possessions abroad, to demand from the auction of tin* 
master of every ship hereby required to enter into an agreement with agreement ami 
his crew the production of the muster roll of the ship and also of muster roll.. . 
such agreement, with liberty to take a copy of either or both, and to 
muster the crew and apprentices of such ship, for the purpose of 
ascertaining whether the provisions of this act and of the* laws rela- 
ting to navigation have been complied with : and if any such master, 
on such demand being made, shall refuse or neglect to produce such 
muster roll or agreement, or shall refuse to allow a copy of either 
document to. be taken, or shall refuse to permit or shall prevent 
his crew and apprentices from being so mustered, he shall for 
every such neglect, refusal, or offence forfeit and pay the sum of fifty 
pounds 

LI I. And to avoid doubts in the construction of this act, be.it Definition of 
further enacted, that every person having the charge or command of the term* 
any ship belonging to any subject of the United Kingdom shall, 

owner 
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within the meaning and for the purpose* of this act, be deemed and 
taken to be the master of such ship ; and that every person (ap- 
prentices excepted) who shall be employed or engaged to serve in 
any capacity on board the same, shall in liko manner be deemed and 
taken to be a seaman within the; meaning and for the purposes of 
this act : and that the term 44 ship,” as used in this act, shall be 
taken and understood to comprehend every description of vessel 
navigating on the sea; and. that the term 4 J owner,” as applied to a 
ship, shall be understood to comprehend all the several persons, if 
more than one, to whom the ship shall belong ; and that all steam 
and other vessels employed in carrying passengers or goods shall 
be deemed trading ships within the meaning and for the purposes of 
this act. 

Recovery of LI II. And he it further enacted, that all penalties and forfeitures 
penalties. imposed by this act, and for the recovery whereof no specific mode 

is herein-before provided, shall and may be recovered, with costs of 
suit, in manner following ; (that is to say,) all penalties and for- 
feitures not exceeding twenty pounds shall be recoverable at the 
suit of any person by information and summary proceeding before 
any one or more justice or justices of the peace in any part of bis 
Majesty’s dominions, residing near to the place where the offence 
shall be committed or where the offender shall be, which justice or 
justices shall have full power to levy the amount of any such penalty 
or forfeiture and costs by distress and sale of the offender’s goods, or 
by commitment of the offender for nonpayment of the amount ; and 
all penalties and forfeitures exceeding twenty pounds shall and may 
be recovered, with costs of suit, in any of his Majesty's Courts of 
Record at Westminster, Edinburgh, or Dublin, or in the colonies at 
the suit of his Majesty’s attorney-general or other chief law officer of 
the crown in any part of his Majesty's dominions other than in 
Application of Scotland, and if in Scotland at the suit of the lord advocate ; and 
forloiturcs. that all penalties and forfeitures mentioned in this act for which no 
specific application is herein-before provided shall, when recovered, 
be paid and applied in manner following ; (that is to say,) one 
moiety of every such penalty shall be paid to the informer or person 
upon whose discovery or information the same shall be recovered, 
and the residue shall be divided between Greenwich Hospital and the 
merchant seamen's hospital or institution at the port to which the 
ship shall belong, and if there shall be none such at the said port, 
then the whole of the said residue shall be paid to Greenwich 
Hospital : provided always, that it shall be lawful for the court before 
which or the justice or justices before whom any proceedings shall be 
instituted for the recovery of any pecuniary penalty imposed by this 
act to mitigate or reduce such penalty as to such court or justices 
respectively shall appear just and reasonable, in such manner, how- 
ever, that no such penalty shall be reduced below one-half of its 
original amount : and provided also, that all proceedings so to be in- 
stituted shall be commenced within two years next after the com- 
mission of the offence, if the same shall have been committed at or 
beyond the Cape of Good Hope or Cape Horn, or within one year if 
committed on the European side of those limits, »or. within six calen- 
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dar months after the return of the offender or the complaining party 
to the United Kingdom. 

LIV. Provided always, and be it further enacted, that this act slujll 
not extend or apply to any ship registered in or belonging to any 
British colony having a legislative .assembly, or to the crew of any 
such ship, while such ship shall be within the precincts of such 
colony ; any thing herein -before contained to the contrary in anywise 
notwithstanding. 

LV. And be it further enacted, that this act may bo amended, 
altered, or repealed by any act or acts to be passed during the pre- 
sent session of parliament. 
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.Vote — If any one of the crew has entered his Majesty's service, the name of the king’s ship in which he entered, must be stated in the 

account under the head of “ How disposed of." 

.Vote.—' This list, to be filled up, and being signed by the master, is to be delivered by him to the collector or comptroller of the customs, 
on reporting his ship inwards, on her arrival at her port of destination in the United Kingdom. 



An account of the voyages in which the ship of has been engaged in the half year commencing 

on the day of one thousand eight hundred and and ending on the day of 
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PRINCIPAL MATTERS. 


ABANDONMENT of goods thrown overboard, 446. 

ABATEMENT of freight, 215, 216. 

plea of, by part-owners, 100. 

ABSENCE, 

from the ship without leave, forfeiture for, 151. 577. 580. 
when it amounts to desertion, 578. 581. 

itjs not desertion, 578. 581. 
occasioned by power of foreign courts, *373. 

ACCOUNTS, settled by majority of part-owners, 93. 97. 

ACTIONS, 

by part-owners, 98, 99. 
against them, 100. 

upon charter-partiej, 211, 212. 216, 217. 
for general average, 452. 
seamens' wages, 593. 

limitation thereof, 594. 
freight pro raid, 388. 416. 
salvage, 494, 495. 

ADJUSTMENT of general average, 448. 454. 

ADMEASUREMENT of ship’s for registry, 60. 614. 

ADMIRALTY COURT, 

its jurisdiction as to disputes between part-owners, 87. 91. 

suits for repairs of ships, 121. 124. 139. 
141. 

payments out of surplus proceeds, 127, 128. 
salvage, 495. 522. 606. 
seamens' wages, 586. 
pilotage, 175. 177. 666 to 701. 
bottomry bonds, 136. 141. 
personal injuries at sea, 189. 

, collision, 202. 

of the Cinque Ports, 753. 

AGREEMENT, 

for tipnsfer of property in British ships, must be in writing, *65. 

632. 
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AG REEMENT — conti nved. 

between master and seamen, must be in writing, 149, 545. 764. 

form of, for foreign voyages, 784. 
for coasting and fishing voyages, or 
voyages to Jersey, Guernsey, 
Alderney, Sark and Man, or to 
any port between the river Elbe 
and Brest, 785. 

should state the places at which 
ship to touch, 542. 
difference between two forms of, 
784,785. 

should contain distinct statement 
of the amount of wages, 545. 
as to embezzlement, 150. 
not binding, if contrary to act, 150. 
765. 

should specify what wages are to be 
paid, 545. 

and the capacity in which seamen 
to serve, 545. 

and the time when made with every 
man, 545. 

and the nature of the voyage, if 
places where ship is to touch can- 
not be stated, 515. 
general words, such as “or else- 
where,* 1 how interpreted, 542. 
what ought to be stated in, 515. 761. 
not to contain stipulation of for- 
feiture for entering the navy, 554. 
cannot deprive seamen of their 
wages in case of freight earned 
by ships subsequently lost, 56.4. 
must be signed at the port where 
seaman shipped, 545. 
and in the presence of a witness, 
545. 

must be read over to seaman before 
he is required to sign, 545. 
must be signed by master in first 
instance, 545. 

and by all the crew except appren- 
tices, 764. 

must be indorsed by consul or vice- 
consul, if hiring in a foreign port, 
781. 

if voyage extended beyond descrip- 
tion in, seamen may leave ship, 
152. 

must be produced to commander of 
king's ships, 781. 
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AGREEM ENT — continued, 

between master and seamen must be produced to the registrar of 

merchant seamen, 7*U* 
deposited with British consul at 
foreign port, 780. 
written, conclusive, 550. 
form thereof, 784. 

# for service in foreign voyages, 781. 
in the coasting trade, 785. 
need not lie stamped, 776. 

West Indi* trade, 5*12. 763. 
must be produced by the master or 
owners, 596. 765. 

ALGERINES, not now deemed pirates, 21. 

ALLIES, salvage on the capture of the property of, 528. 

AMERICA, LAW OF, 

as to condemnation of prize in a neutral port or the port of an 
ally, 20, 21. 

sale of ship by master, 9. 
ownership, pro tempore , 35. 
registry of ships, 49. 

lien of material men for repairs of foreign and domestic 
ships, 12S. • 

laws of -New York, Pennsylvania, Maryland, Louisiana, respect- 
ing, 128, 129. 

as to bottomry bonds, their validity, 141. 

stoppage in transitu, 293. 478. # 

transfer of property in goods by indorsement of bill of 
lading, 293. 
sea worth i n css, «2 9 7 . 

payment of freight when ship having arrived at port of 
destination prohibited from landing her cargo, 377. 
average, 434. 436. 

when ship voluntarily stranded and lost, 436. 
factors' act, 480. 

as to salvage, general principles of, 494. 
dissolution of contracts, 535. 

by embargo, 535. 
blockade of port of departure, 535. 

destination, 535. 
ship’s articles, 54i. 

proportional claim for wages, where voyage divided by 
• various ports of delivery, 562. 
claim of seamen for wages in case of shipwreck, 565. 
ANCHOR. Ace Salvage General, Salvage in the Cinovk Ports, 
ani> Marine Stores. 
ship striking against, 326. 
to be masked by manufacturers, 743. 

APPRENTICE, 

parish boys may be put out to sea service, 550. 773. 

. • and turned over to it, 774. 
number of, to be proportioned to the tonnage, 775. 
penalty for deficiency, 775. 
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APPRENTICE — continued. 

indentures of, to be registered, 775, 776. 
exempt from stamp duty, 775, 776. 
and from contribution to hospitals, 775. 

ASSAULT AND BATTERY on board ship, 160. 777. 
ASSIGNMENT, 

of bill of lading, 471 to 480. 

by a factor (is a pledge, 480. 488. 
factors* act, 6 Geo. 4, c. 94 — 481. 

AVERAGE, customary or petty, 358. 
general or gross, A25, &c. 
definition of, 425. 
origin of, 425. 

case of goods thrown overboard, 426. 

previous consultation, 427. 
stowed upon the deck, 428. 
damaged by the jettison of others, 428. 
put into lighters, 428. 
delivered to pirates, 429. 
injured by the shot of cannon, 432. 
unladen and warehoused, 430. 
case of ship and its furniture, 430. 
repairs of ship, 433. * 
wages, &c p of dew during embargo, 442. 

waiting for convoy, 443. 

* * repair of ship, 441. 

pealing of disabled mariners, 432. 
ships running foul of each other, 445. 
in case of stranding, 433. 

if voluntary, for benefit of all concerned, and ship saved, cargo 
to contribute to the damage done to the ship by, 433. 
involuntary, or if ship lost by, cargo not to contribute, 434. 
difference of opinion among foreign jurists on this point, 435. 
conflicting decisions by courts in America, 436. 
decision of supreme court of New York respecting, 436. 
doctrine of English text writers, 436. 

reasons suggested against contribution by caigo, when ship 
stranded and lost, 436. 
contribution for, 446. 
what articles are to contribute, 446. 
mode of contribution, 448. 
ac^ustmcnt of, 448. 
example of such adjustment, 449. 
recovery of money, to be paid for, 45 1 . 
detention of cargo for, 452* 
bond fbr payment of, 452. 
agreement for payment of, 616. 

cue of salvage on capture and recapture analogous to, 450. 
difference between foreign countries and the law of England on 
subject of, 452. 

freight liable to contribute to, 509. 
on what principle, 5)0. 
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B. 

BANKRUPTCY, 

of a part-owner, 93. 

interest of other part-owners not affected by, 93. 
of shipowner, effect of, in case of mortgage or assignment, 14. 
title of mortgagees and trustees for side of ships liable formerly 
to be defeated by, 14. 

but now protected, when mortgage or assignment duly registered, 
15. 

and indorsed on certificate of registry, 15. # 
object and effect of new enactments respecting, 30. 
old and new law on this point compared, 31. 
tradesmen dealing with apparent owners should consult register 
or certificate of registcry, 30. 

BARGE. See Ligutkk. 

BARRATRY, 

definition of, 10. 

not so extensive as in France, 10. 

not essential that act should bo done by master for hv Own bene- 
fit, or with intent to injure his owners, 10. 
but must be against his better judgment, 162. 
against whom and by whom may be committed, 102. 
instances qf barratrous acts, 101 . 

offences within, definition of, punishable Ify statute, 102 to 100. 
BEACONS, penalty for wilfully running fouLof, 701. 

BILL OF LADING, 

what it is, 279. 281. 

to be signed by master, 279. 281. 

made out by directions^ of shipper, 279. 281. 

sometimes two, sometimes three parts of, 279. 281. 

old form of, 279. 281. 

new form of, 280. 339. 

warranties in, 278. 
exceptions in, 339. 

special clauses in for demurrage, &c., 263. 280. 
one hill of lading accomplished others void, 279. 
master should not sign till goods on board, 281. 
nor admit statements into, inconsistent with fact, 281. 
consequences of so doing, 28 L 283. 

if any dispute atyout quantity or contents, should be varied 
accordingly, 294. 

bet weep shipper and shipowner not conclusive, 283. 
when conclusive between shipowner and third parties, 283. 
to whom master and owners responsible on, for loss or injury of 
goods, 283. 

right of property and of possession to be considered, 283. 
and whether conditions of consignment performed, 284. 
indorsement of, 284, 289. 

to shipper’s order, indorsed and unindorsed, effect of, 284. 
when property in goods vests in consignee, 283, 284, 285. 
when Aot, 283. 286. » 


r r v 
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BILL OF LADING — continued . 

duty of master to retain goods, when, 286. 472. 
cfLses of conditional consignment distinguished from those where 
property in goods vests in consignee at the time of shipment, 
288. 

indorsement and transmission of as security for antecedent ad- 
vances, evidence of appropriation of specific goods to consignee 
at the time of shipment, 289. 476. 
in such cases property vests in consignee at the time of ship- 
ment, 289. 476. 

and he may maintain action for their loss or injury, 289. 476. 
when consignor cannot vary destination of consignment, 289. 
476. 

if consignee only agent he cannot sue on, 290. 

but consignor may always sue, 290. 

but agent may sue if contract in his own name, 29 1 . 

unless prohibited by his principal, 291. 

or principal may sue, 29 1 . 

result of cases, 291. 

indorsement of, for valuable consideration, 472. 476. 479. 
right of assignee of, without fraud, 472. 479. 
cannot be defeated by consignor, when, 479. 
otherwise if assignee take k from consignee in fraud of consignor, 
479. 

object and nature of consignment and character of consignee to 
be attended to, 486. 

effect of, between principal and factor, 480. 
factors* act, 6 Geo. 4, c, 94 — 480, 481. 

person in possession of, to be deemed owner of goods so far, 
as to give validity to contract, 480, 481. 
cases on construction of, 483 to 4&7. 

pledge of, by factor, effect on consignor’s right to stop in transitu, 
486. 

consignor’s right in equity, subject to right of pledgee, 486. 
indorsement of, evidence of transfer not actual transfer of pro- 
perty in goods, 488. 
circumstances equivalent to, 488. 
sale and assignment of, 472. 

if master engage to deliver goods to agent of consignor, when 
liable for not doing so, 491. 
to whom ‘master should deliver goods, 293. 333. 
should observe his engagement in bill of lading, 292, 293. 
priority of indorsement, 474. 490. 

when roaster should require indemnity before delivery of goods, 
491. 

what amounts to a delivery pursuant to bill of lading, 333, 334. 
particular restrictions in indorsement of, 472. 

BILL OF SALE. See Sale, Certificate of Registry. 

ships or shares thereof must be transferred by, 65. 622, 623. 

contents of, 65. 632. 

not to be deemed void for error in recital, 

if identity of ship proved by, 65. 632. 
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BILL OF SALE — continued. 

must be produced to collector and controller of port where si up 
registered, 06. 633. 

must be entered in book of registry, 66. 633. 

to be produced upon registering ships de novo , 74. 636. 

valid, when not, 634. 

BOOKS OF REGISTERS, to be kept, 59. 622. 

BOND, 

to be given on registry of ships, 62. 
for payment of average, 452. 
for ships to sail with convoy, &c., 314. # 
fresh bond to be given on change of the master, 75. 628. 
BOTTOMRY. See Hypothecation. 
by master, 129 to 145. 
distinction between and respondentia , 129. 
nature of contract of, 129. 
origin of, 130. 

does not transfer property in ship, but merely privilege or claim 
on, 133. 

money not to be borrowed by master at the residente of owners 
without their consent, 134. 

what to be considered for this purpose residence of owners, 1 34 . 
in foreign countries, 135. ♦ 

remedy ofJender against master or ship, 135. 
but if maritime interest not stipulated, owner also may be per- 
sonally responsible, 135. # •• 

master cannot charge ship for his own debt, 139, 1-J0. 
case in illustration of this rule, 140. 

but his subsequent misapplication of money advanced for the 
ship's necessities wil] not deprive lender of the benefit of se- 
curity by, 139. 

queere, whether lender on, be bound to see to application of 
money, 140. 

but must ascertain the existence of an unprovided necessity, 1 40. 
master must be acting within scope of his authority, 141. 
by owners, 129. 132. 

on English ships bound to the East Indies, 131. 
foreign ships bound thither, 132. 

BOTTOMRY BOND, 

total loss within the meaning of, cannot happen )f the ship exists 
in specie, 130. , 

no settled form of,* 137. 
requisites of, 137. 

chose in action not assignable at common law, 1 33. 
but in admiralty negociable, 133. 

valid, if money originally advanced on credit of ship, 136. 139. 
otherwise not, 136. 139. 

liability of lepder to sea risks must appear, 137. , 

otherwise maritime interest usurious, and bond void, 137. 
will be liberally construed, 137, 138. 
may be^ given to consignees of cargo, 136. 
by master appointed by themselves, when, 136. 

r v r 2 
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BOTTOMRY BOND — continued . 

creatures of distress, liberally considered as sufch, 136. 
by master appointed by underwriters after abandonment by 
owners, 136. 

given to charterer, when consignee of the ship at the port, sup- 
ported, 136. 

given to agent of owner, supported, 136. 
when agent of owner may take, 136. 

if bottomry originally contemplated, bond not invalidated by 
collateral security, 139. 

must be given by master acting within scope of his authority as 
such, 140. 

in Admiralty, may be good in part, and bad in part, 137. 139. 
when several given, last in date entitled to priority, 142. 
proceedings upon in admiralty, 141. 

where master may pledge ship, he may pledge freight also, 144. 
freight earned from subshippers liable in payment of, as against 
charterers of ships, 145. 

BRITISH SEAMEN, description of, 104, 105.611. 

BRITISH SHIPS. See Registry of Ships, ani> Certificate or 

Registry. 

what are such, 53. 54. 55. 620, 621, 622, 623. 

what the port of, 59. 622. • 

who may be owners of, 54, 55, 56. 623. 

privileges of, con lined to ships duly registered, 50. 

what vessels consicVjVed British, although not registered, 51, 641. 

privileges of, how lost, 53. 

rebuilding and repairing thereof abroad, 53, 54. 621. 
registry thereof, 48. 50. 618, &c. 
form of certificate of registry, 61. 618. 
place of registry, 59. 619, 620. 

by what officers registry is to be made, 57, 58. 619, 620. 
alteration of ship, 74. 631. 
change of name of, 61. 628. 

transfer of property thereof, 65 to 72. 632. 634, 635. 637. 
on a transfer generally, 65. 

if made as a security, 69. 
where ship may then be, 68. 635. 
when owner is out of the kingdom, 69. 
637. 

to be in writing* 65. 633. 
forfeiture of character thereof, 53. 621. * 

what ships formerly registered must again be registered under 
the new act, and at what time, 59, 60. 
when and how registry de noro is to be made, 73 to 75. 622. 
629.631. 

BULLION contributes to geucral average, 447. 

HULK not to be broken within four leagues of coast, until report and 
entry made, 328. 

BUOYS. See Salvage General, and Salvage in the Cinque 

Ports. 

penalty for wilfully running foul of, <701. 

BURNING a ship, how punishable, 163, 104. 
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CABLE. See Salvage General, Salvage in the Cikqve Ports, 
and Marine Stores. 

punishment for causiifg them to be wrongfully cut, 74 1 . 

CAPTURE, 

property of ships, how acquired by, 17. 

no uniform rule among nations as to period when property in 
ships devested by capture, 18. 

in this country, legal sentence of condemnation necessary, 18. 
condemnation by minister or consul of belligerent state in neu- 
tral port, not valid, 19. 
grounds of invalidity, 19. 

but ship lying in neutral port may be condemned in country of 
captors, 19. 

ship lying in ports of allies of captors may be condemned there, 
or in country of captors, 21. 

seizure and sale of ship by neutral does not change property, 21. 
capture by pirates, property not changed, 21. * 

African states, not now considered pirates, 21. 
capture and ransom, 390. 

CAPTURED GOODS, freight of, 663. 377. 397. 

CAPTURED SHIPS, when entitled to be registered, and when not, 
53.021. 

CARGO, 

lading of, .300, 301. 

removal of into another ship, .320. .32.3. .390. 4 11.415. 

sale of by the master, 143, I I I. 320. 442. 

general average on account of, 142. 

for salvage, 495. 5 1 4. 

delivery of, 3.31 to 335. 

delay in unlading of, its effect on demurrage, 260. 276. 331. 

delay in loading, effect on demurrage, 261.269. 

detainer of for freight, &c., 220, &c. .332. .367, 308. 

master not bound at his peril to detain for freight, 368 to 37«3. 

detainer of for salvage, 725. 

hypothecation of by the master, 143. 

lien on, 217. 220, &c. 

CINQUE PORTS, salvage therein, 521. 731. 755. 758, 7 69. 
CERTIFICATE OF REGISTRY, 
form of, 60. 61#. 

what js to be specified therein, 60. 618. 
how obtained, 61 to 61. 623 to 627. 
at what place, 59. 619. 622. 627. 
declaration required for, 61. 624. 

when ship owned by a corporate body, 62. 
624. 

bond required for, 62. 626. 

by what officers to be granted, 57, 58. 619. 

examination and admeasurement on granting thereof, 625. 

not necessary to be/ecited in a contract for sale of ship, 49, 50. 
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CERTIFICATE OF REGISTRY — continued. 

indorsement thereon, upon change of master, 72, 73. 628* 

transfer of property, 65 to 72. 633 to 
635. 

form of, 634. 

to be made by r public officers, 50. 
penalty for granting false certificates, 83. 638. 

counterfeiting, &c. certificates, 83. 3. 
using such certificates, 83. 638. 
to be numbered progressively, 59. 622. 
recital thereof on transfer of property, 65, &c. 632. 
persons authorized to make registry, &c., 57. 619. 627. 
to be delivered up to officers of customs, 72. 630. 
loss of, 73. 629. 
detaining of, 74. 76. 630, 631. 
penalty for, 76. 630. 
bond in case of loss thereof, 73. 629. 

temporary certificate, in what cases it may be granted, 75, 76. 
622. 629, 630. 

CERTIFICATE, 

of the condemnation of prizes, 63. 631. 

of ship for breach of the laws for the pre- 
vention of the slave trade, 63. 631. 
of the necessity of employing foreign seamen, 10,5. 643. 
service of v foreign seamen, 105. 643. 
discharge of seamen abroad, 549. 770. 

CHARTERER OF SHIP, 

when to be considered as owner, 34. 221. 
when liable as such, 32. 46. 

CHARTER PARTY, 

definition of, 107. 210. 
etymology of, 210. 
by whom to be executed, 211. 
form of, 213. 

may be obligatory on one party, optional on the other, 250. 
usual contents of, 214 to 216. 
actions upon, 211. 213. 216, &c. 

made by master, how binding on the owners, 109. 211. 

commencement of the operation of, 233. 

effect of penal clause, 216, 217. 

damages may be recovered beyond it, 2.17. 

but not more than actually sustained, 2 1*6. 

clause binding the cargo inoperative, 217. * 

shipowner’s lien on goods for freight, under, 217. 232. 

on what principle founded, 217. 

its extent in case of chartered ships limited by bill of lading, 218 
to 220. 

charterer owner pro tempore, when, 34. 221. 

caAes thereon, 220 to 231. 

rule of construction deducible from, 230. 

practical application of rule, 231. 

lien by express contract, 231. 
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CHARTER PARTY — continued. 
when lostor waived, 232. 
construction of, 234. 
general rule of, must be liberal, 234. 
but not inconsistent with obvious meaning of words, 260. 
cases in illustration oft 234. 239. 200. 

construed according to the usage of trade in general, and of par- 
ticular trade to which they relate, 239. 259. 
cases in illustration of, 239 tcf 240. 

when particular covenants are independent, or conditions prece- 
dent, general rule, 240. 
cases in illustration of, 240. 254. 
under seal, not variable by parol agreement, 262. 
charter parties of East India Company, 254. 
clauses usually contained in, 254. 
dissolution of contracts of, 531. 

by act of parties, 531. 
by war, 532. 

by prohibition to export, 532. 
by blockade of port of destination, 537. • 
not dissolved by embargo or temporary restraint, 5&, 534. 
nor by blockade of port of departure, 530. 

CLEARANCES OF SHIP, 

in what they consist, 303. 328. 
to be taken out by master, 308. 
regulations of Customs' Act icspcctyig, 303. 
as to clearing outwards, 303 to 300. 

inwards, 328 to 330. 

COASTING TRADE, 

ships employed in, bv whom to be navigated, 104. 641. 
hiring of seamen employed in, 545. 704. 

COCKET, what, 304, 305. See Clearances. 

COLLISION, 

master responsible to shipowner and merchant, in case of negli- 
gent, or wilful, 200. 
rule of Roman law respecting, 20 1 . 

by maritime law, where neither vessel to blame or both, or where 
blame cannot be discovered, damage to be borne equally by 
both parties/ 20 1 . 

that is by equal division, and not relatively to value of ships 
colliding, 201 % 
reasons of Valiif for, 205. 
rule pf old and modem French law, 202. 

rule of maritime law, where both vessels to blame, adopted by 
English Court of Admiralty, 202. 
cases in illustration of, 202 to 204. 
justice of rule questioned, 204* 
policy of, maintained, 204, 205. 
remedies for injury by collision, 205. 
remedies in Court of Admiralty, 205. 
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COLLISION— continued. 

cause of collision, what, 205. 
nature of proceedings in, 205, 206. 
evidence by written depositions, 205. 

judge assisted by elders of Trinity House, in what manner, 205, 
206. 

rules of the sea, 206. 

exemplified by decided cases, 206, 207. 

rules of the sea in France, 207. 

law of England, both vessels to blame, each party bears his own 
loss, 207. 

so if neither to b'lamc, 208. 445. 

plaintiff who proves that defendant was in fault, and no want of 
ordinary core on his own part, may recover compensation, 
207. 

what circumstances to be considered in determining this, 207. 
no indexible rule of the sea, dispensing with exercise of ordinary 
caution, 208. 

in Admiralty, where both vessels to blame, value of cargo to be 
included in estimate on which equal division made, 208. 
not so by maritime law, according to Valin, 209. 
nor by common law, 209. 

but merchant may recover against owners of vessel in fault, 209. 
in case of accident, collision, a peril of the sea, within exception 
of charter parly, 209. 

foreign ship doing jJ^magc may be arrested by order of judge 
until security given, 209. ' 

liability of owners for, limited to value of ship and freight, 209. 
854* 

whether o*ncr or charterer liable in case of, 43. 
when vessel under charge of licensed pilot, 182. 
COMBINATION of seamen, 49. 

CONDEMNATION, 

of ships unfit for service by courts abroad, 10. 
no such jurisdiction known to law of England, 11. 
of captured ships, 18. 

of prizes, and of ships that have violated the laws for prevention 
of the slave trade, certificate thereof to be produced at the time 
of registry, <33. 631. 

CONDITION, precedent, what shall be and what not, 246 to 254. 
CONSIGNOR, 

by wlmt acts his right may be taken away before the end of the 
transit, 471. 

statutes thereon, 480. 719. 

when property in goods passes from, t oconsignee, 283, 284. 
when not, 286. 

cases of conditional consignment by, 288. 
indorsement and transmission of bill of lading by, 289. 
when he cannot alter destination of consignment, 476. 
stoppage in transitu by. 486. 

* See Bill of Lading. Storage in Transitu. 
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CONSTRUCTIVE ASSISTANCE, 

in cases of salvage, 501. 505. 507. 

CONTENT, what, 305. See Clearances. 

CONTRABAND GOODS, 

must not lie taken in by master, 302. 
nor shipped by merchant, 350. 

freight not payable to a neutral vessel in respect of, 378. 
CONTRACT. See Agreement. 

what words amount to, 203.* 

by charter-party, when it may be broken ofF, 232, 233. 

consequences of doing so, 257. 
reciprocal, 250. • 

but may be obligatory on one party, optional 
on the other, 250. 

CONTRIBUTION. See Average. General. 

CONVEYANCE, by general ship, 277. See Bill of Lading. 
CONVOY, 

meaning of, 307. 

general average in respect of, 443. 

former statutes relative thereto, 312. 

decisions thereon, 313, See. 
ships not to sail without, 312, 313. 
what is a sailing with, 30 C* &c. 
what is # not, 307, Sc c. 
warranty to sail with, 300. 

how made, 277, $78. 

when bill of lading amounts to such a warranty, 277, 
278. 

how complied with, 311. 
owners answerable for a breach of, 307- 
bond to be taken ftfr sailing with, 314. 
punishment of master for sailing without, 312. 

for departing from, 312. 

COUNTERMAND. See Stoppage in Transitu. 

of delivery, 455, See. 

COURT OF CHANCERY, 

if amount of part-owner's shares in dispute will restrain sailing 
of ship till ascertained, 90. 

but application must be made as quickly as possible, 90. 
remedy in, for part-owers to obtain adjustment of ship's ac- 
counts, 97. 

CREW of British Ships, three- fourths at least must be British seamen, 
104. 641. 

CUSTOMS, Officers of, their authority with regard to ships in distress, 
512, 513.724,725.731. 

their punishment for making false register, 83. 638. 

abusing their trust in regard to ships in 
distress, 727. 

their remuneration for the preservation of ships in distress, 513. 
725 . 

act for general regulation, provisions of, respecting clearance of 
Ships and entrain wards and outwards of goods, 303. 328. 
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DAMAGES, 

may exceed penalty, 217* 

for not loading ship, how estimated, <242, 243. 

DAY, definition of, as to demurrage, 264. 

DEATH OF SEAMEN, effect thereof as to wages, 555 to 557. 
DECLARATION, 

to be made on registering ships, 61. 63. 73. 623, 624. 
of prize ships, 63. 

of ships condemned for breach of laws for prevention of slave 
trade, 63. 

of ships owned by corporate bodies, G2. 
by joint-stock company, 54, 55. 
on loss of certificate of registry, 73. 629. 
of amount of repairs of British ships abroad, 53. 621. 
punishment for false, under 3 & 4 Wm. 4, c. 55 — 83. 638. 
DEDUCTIONS, 

from'idpp’s pay, in what case it may be made, 216. 
half wages in Baltic trade, when ship icebound, 560. 
from seamen's wages for absence, 577, 578. 766. 

for leaving ship before discharged, 577, 
578. 766, 767. 
by whom to be made, 767. 
far neglect of duty, 577. 766. 
for expense of hiring substitute, 577. 
entries thereof to be made in log-book, 577. 
for salvage, 578. 

damage to cprgo, 150. 584, 585. 
embezzlement, 150. 584. 

DEEDS, 

by whom to be executed, 211. 
from what time they take effect, 233. 

DELAY, 

in commencement of voyage, 234, 235. 240 to 242. 
unloading ship, its effect on demurrage, 266. 

DEMISE OF SHIP, 

when charter-party construed as, 34 to 46.* 220 to 232. 
when not, 223 to 230. 
consequences of, 45, 46. 32. 220. 

DEMURRAGE, 

definition of, 263. 

certain number of days allowed in charter-parties for loading and 
unloading, and usually a fmrther specified time , 263. 
if merchant detain ship beyond two designated periods he is 
liable to action for, 263. 

words to the same effect usually introduced if) bills of lading, 
263. 

contract expressed therein adopted by and binding on consignee, 
who claims and obtains goods under bill of lading, 263. 
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DEM U RR AGE — continued. 

when such words not introduced, master cannot maintain acti op 
against consignee on bill of lading, for demurrage, 264. 

“ days'* in clause of demurrage in port of London mfean working 
days, aiid do not include Sundays or holidays, 264. 
better to mention working or running days, 264. 
to be reckoned, unless otherwise expressed, from ship's arrival at 
usual place of discharge in the port, and not merely at the 
port, 264. • 

but this may be varied by express stipulation, 264. 
may be in the alternative, or according to circumstances, 264. 
stipulated rate of demurrage usual meiAure of damages for ship's 
detention, 266. 

but not absolute or necessary measure, 266. 
when time thus ascertained and limited merchant liable for 
default, 266. 1 

if author of delay, expense must fail on him, 266. 
cases in illustration of this rule, 266. 
even when delay inevitable, 268, 269. 276. 
he might have protected himself by express stipulation, 269. 
or bound himself by terms less stringent, 270. 
if he do not, law will enforce his contract, 270. 
instances of unavailable excuses, 269. 

engagcpicnt to unload according to usage of particular trade or 
port, how construed, 270, 271. • 

no demurrage in case of hostile detention, 271. 
or hostile occupation of destined port, 271. 
or accidents by winds and sea, 271. • 

demurrage stipulated while waiting for convoy ceases when con- 
voy ready to sail, 271. 

while waiting for cargo ceases when ship fully laden, 271. 
if ship has once set sail and driven back, claim of demurrage not 
revived, 272. 

delays without fault of merchant, opinion of Lord Tenterden re- 
specting, 276. 

when he cannot be said to detain vessel, 276. 
what time allowed to unload, if goods inaccessible during stipu- 
lated days, 276. 
cases thereon / 276. 
damages in the nature of, 263. 
payment of by Jtiast India Company, 235. 258. 

DERELICT, what salvage allowed in cases of, 493. 501. 

DESERTION OF SEAMEN, 

punishment for, 152. 576.578. 
forfeiture of wages by, 154. 576. 

in the West Indies, 542. 

entering into the king's service is not desertion, 55 4. 
DESTROYING 

a ship, how punished, 163, 164. 

where offenders may be tried, 159. 

DESTINATION of ship, how to be changed, 262. 

DEVIATION, 240. SIS). 
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DIAMONDS, &c., quality and value of, to be expressed in bill of lad- 
ing, 345. 

DISCHARGE of ship, what shall be, 236. 

DISOBEDIENCE, offence of, by seamen, 155. 

DISSOLUTION OF CONTRACTS, 

for carriage of goods by act of the parties, 531. 
by war, 532. 

prohibition to export, 532. 
embargo, 533. 535. 
blockade, 535, 536. 

of port of departure does not dissolve, but only suspends its per- 
formance, 536.' 
notification, effect of, 536. 

binding on subjects of state, to which addressed, 536. 
reasonable evidence of knowledge, what, 536. 
of port of destination, 537. 
dissolves contract, 537- 
if real and effective, 537. 

but voyage not illegal, if no intention to break, 537* 
contvagt not dissolved if parties knew its existence when con- 
tract entered into, 58. 

cases thereon in American courts, 536, 537. 

in Admiralty, King's Bench, and Common Pleas, 538, 539. 

DOCKS, 

demurrage while waiting in, 266, 267. 
lien for goods in, 333.,, 

DUNNAGE, 301. 

DUTIES, 

of masters and owners, 295. 
preparation for voyage, 295. 
taking goods on bourd, 300. 
stowage of goods, 30 1 . 
ship's papers, 302. 

master must wait stipulated lay days, 302. 

as to commencement of voyage, 303. 

clearances of ship, 303. 

warranty to sail with convoy, 306. 

as to course of voyage, 317. 

must pursue direct course, 317. 

when deviation excused, 817. 

owner responsible for loss of goods during unqualified deviation, 
319. 

no deviation to take in additional cargo during unavoidable 
delay, 319. 

transhipment, when proper, 320. 323. 
hypothecation of cargo, 321. 
must take care of cargo, 325. 
completion of voyage, 328. 
must report ship and crew, 328. 
must not break bulk, when, 328. 

must deliver manifest to collector or controller of customs when 
required, 830. 
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DUTIES — continued. 

must deliver cargo to consignees without delay, 331. 
what is a delivery pursuant to bill of lading, 334. 
at the port of London to, — or his assigns, 334. 
what not, ‘334. 

protests, duty of master respecting, 335. 
DRUNKENNESS, offence of, in seamen, 155. 

E. 


EAST INDIA COMPANY, 

tlieir charter-parties, 254, &c. 
ships employed in observations, 35G. 

in military expeditions, 258. 
last port of discharge, 258. 

detained by them in India till unfit for service, 350. 
by what officers ships belonging to are to be registered, 57. 
former provision thereon, 58. 

EMBARGO, 

general average in respect of, 442. 

when it does put an end to contracts for carriage of goods, 532. 
when not, 533. 

effect thereof as to wages, />53. 573. 

EMBEZZLEMENT, 

of goods by master, charges the owners, when, 111. 

by mariners, charges master and owners, 320. 
owners not chafgcable for, beyond the value of ship 
and freight, 351. 353. # 

of cargo or stores by mariners, effect thereof upon their wages, 
150. 585. 

ENTRY, 

of goods inwards, 328. 
outwards, 304. 
contents of, 304. 

EXCISE, officers of, their authority with regard to ships in distress, 
513. 724, 725. 

EXERCITOIt NAVIS, 108. 


F. 


FACTOR, 

formerly could not pledge bill of lading, 480. 
law altered by 0 Geo. 4, c. 94, 481. 
provisions of that act, 481. 

persons in possession of symbols of property, to be deemed true 
owners thereof, for the purpose of pledge or deposit thereof, 
481. 

goods entrusted to, contracts of, 481. 

fraudulent conduct of, how punished, note (w), 482# 

what documents may be pledged by, 485. 

FIRE on ship board, owners not answerable for, 314. 

FISHERY, 'ships employed in, by whom to be navigated, 104. 641. 
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FISHERY, GREENLAND, fishing stores of ship employed m to be 
c valued as part of the ship, *355 
FOREIGN-BUILT ships owned by British subjects, 52. 
FOREIGNERS not to be interested m British ships, 54. 642. 
FOREIGN COUNTRY, repair m, deprives British ship of her pri- 
vileges, when, 53 621 

when not, 53. 621. 

FOREIGN SEAMEN, employment of, 104, 105.. 643. 

proclamation relating to, 105, 106. 642 
FORFEITURE, 

under 3 & 4 Wm 4, c 54, how recoverable, 639 
for exercising the privileges of British ship without having ob- 
tained a certificate, 52 

by master and owners, if British registered ship has any foreign 
seamen not allowed by law, 105 643. 

• of seamens* wages, 571, &c. 581 
FORMS. See Arpi-NDix. 

of a bottomry bond, 601. 

bill, 002 

respondentia bond on a voyage to the East Indies, 604 
of hypothecation of ship and cargo, 605 
stipulation for the return of a ship, 606 

entry or note of a protest, ship protest m consequence of 
loss or damage by tempest and jettison, 607 
ship protest, loss by collision, 610 

protest by shippers f />f goods against master for not signing 
bill of lading in customary form, 612 
notice to master referred to m foregoing form, 613 
protest of master for demurrage payable under charter-party, 
611 

master against consignees for not discharging goods from 
vessel in reasonable time, 615. 
average agreement, 616 
muster-roll, 665 
lists of crew, 786. 
ships* articles, 784. 

FRAUDULENT sale of a ship m the West Indies, 10 
FREIGHT, 

what, 379. 

generally not due unless vo> sgc performed, 359. 
cases where partial pa> ment may be claimed, exceptions, 359 - 

but parties ma> stipulate by express words for payment by an- 
ticipation, 359 

such stipulations not uncommon, 360. 
freight sometimes paid beforehand, 360 
may be recovered back, when 360, 361 
monthly, for what times payable, 367 390 
when goods are specifically liable for, 218, &c 
charterer, when liable for, 368. 370, 371, 372. 
consignee, when liable for, 374, &c. 
receiver of goods, liable for, 375. 
salvage on, 497* 572, note (h) 
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FRE I G HT — continued. 

for receiving goods on board in order to be carried, 359. 
made payable at place of lading, not due unless voyage per- 
formed, 359. • * 

detainer of goods for, 218 to 231. 
master not bound to detain goods for, 308, 369. 
of living animals, 303. 

goods, amount thereof, how settled and computed, 303, 304. 
goods, when payable altlfbugh no goods laden, 364, 305. 

all not laden, 364, 305. 
all not delivered, 305, 366. 
after transhipment, 415, 410 . 
who liable for, 374. 
thrown overboard, 370. 
sold, 370. 

brought back to lading port, 377. 
captured and ransomed, 390. 
recaptured, 303. 390. 

of an enemy taken in a neutral vessel, when to he paid 
by the captors, and when not, 378, 3 JjK 
of a neutral taken in an enemy’s vessel, when to he 
paid to the cuptors, and when not, 378, 379. 
restored after capture, 397. 

restored after capture, hut not till after the restitution 
of ship, 379. * 

spoiled on the voyage, 380, &c. 
abandoned after rnptun^nr shipwreck, 386. 
when ship wrongfully seized on the vA yage, 422. 
carried outward when ship lost on its return, on what 
contract payable, 417. 

• not payable, 419, 420. 
pro ratd, if part of the goods are lost, 387, 388. 

taken by pirates, 401. 

if the ship is prevented from performing the 
whole voyage by shipwreck, 308. 390. 
392, &c. 

if ship is prc\ented from performing the whole 
voyage by capture, 397. 

and recapture, 395. 

not payable unless goods accepted, 402. 408 
to 4 1 6. 

special contrail for, 417 to 424. 

how to sue for freight pro raid, 400, & c. 

cannot be claimed unless ship has broken ground, 416. 

hypothecation of by the master, 144. 729. 

efTcct thereof on future voyages, 144. 
contribution of to average, 509. 
on what principle, 510. 

G. 


GENERAL SHIP, 

what No called# 107- 
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GENERAL SHI P — continued. 

contract for conveyance of goods in, 277. 

% notice of destination of, 277. See Bill of Lading. 
GIBRALTAR, registry of ships there, 59. G19. 

GOD, acts of, 337, &c. 

GOODS, 

saved from shipwreck to pay custom, 725. 

to be restored, 520. % 

stolen or taken from ships in* distress, to be restored, 728. 738. 
sale of at sea, 472. 480. 

detainer of for freight, Ac. 217 to 231. 332, 333. 368. 
liow far person in whose name they are shipped, is to be deemed 
the true owner thereof, 481. 
who to sue master for loss or injury of, 283. 
when property of, vested by shipment in consignee, 283. 289. 
when not, 281. 
consigned on condition, 284. 
when master should retain, 287. 

when not to be delivered by master until bill of lading indorsed 
bj^gliipper, produced, 287. 
when shipped as security for past advances, 289. 
mere agent cannot sue for non-delivery, 290. 
consignee deemed owner of, unless contrary appear, 292. 
master must sign receipt for, when, 301. 
how taken on boafd, 300. 

not more than ship can, conveniently carry, 301. 

must be properly stou^d, 301.* 

master must take care of, 326. 

when may be sold or hypothecated, 327. 

must not sell all, 322. 

transhipment of, 323. ' 

delivery of goods to consignees, 331. 

manner of, 33 1 . 

goods stowed on deck, jettison of, 428. 
deteriorated or spoilt, 380, &c. 

See Bills of Lading, Stoppage in Transitu, Charter-Party of 

. AFFREIGHTMENT. 

• GOVERNORS OF COLONIES, their power to stay suits touching 
the effect of the register of ships, 82. 638, 

n. 

HELIGOLAND, registry of ships there, 57. 619*. 

HIRING OF SEAMEN. See Seamen, Agreement, Wages. 
HOSPITAL for merchant seamen disabled, 166. 

HUSBAND OF SHIP, 

what his duties are, 91, 92. 
how appointed, 91, 92. 

cannot, though a part-owner order insurance of ship without 
authority fVom co- owners, 92. 
nor pledge co-owners to a law suit, 92. 

, lien on share of part-owner for disbursements, when, 92. 
cases thereon, 92 to 96. 
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HYPOTHECATION, 

of ships, by law of France, 17. 

for repairs, &c., no tacit hypothecation by the laW^of 
England for repairs at home, 122. 
for repairs, &t\, by master abroad, 135. 

in Ireland, 134. 
form thereof, 137. 487 to 1 1)3. 
nature thereof, 121), 
last to be preferred, 1 12. 
does not transfer the property, 133. 
cannot be made by master at hoipe, 134. 

for bis own debt, 131). 

or fault, 140. 

by the owners, 130. 

of the cargo by the master, 132, 133. 143.321. 
of goods by the merchant, 117, 132 
of freight by the master, 121). 111. 

effect thereof on future voyages, 14 1. 
debt created by, not assignable at common law, 138. 
but assignable in Admiralty, 138. 

See furthiM. lb rroMin and Bottomry Bond. 


I. cW. 


JETTISON. See A\ i rw.i , 420. 

JEWELS contribute to general nveiage, 417* 

JOINT CAPTURE, 

right to participate in salvage in cases of, 528. 

INDORSEMENT, 

on certificate of registry. See C i utificati* of Keqistri. 
form of, 03 1 . 

of bill of lading. 281. 280. 289. 471, &e. 

INSURANCE, 

of a ship by one part-owners for others, 92. 
INTERPLEADER, bill of, 491. 

IRELAND, 

effect of the Act of Union, in the case of an English ship 
hypothecated there, 134. 

conveyance of p&ssengers between and England, 1 99. 
JUSTICES OF THE PEACE. See Sat vaok-Gkneral, Salvaok 
in Cinque Ports, Wreck, and Marine Stores, Beuamolk 
of Master ana Mariners. 

their authority to commit seamen in certain cases, 151. 546. 
in cases of assault and battery, 160. 

L. 


LADING. See Rjll of Lading. 

of goods, master’s duty in respect of, 261. 331. 472. 
LASCARS, employment of as sailors, 105. 642. 3. 

LEAK in ships, 326. 


• G g o 
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LICENSE, 

for voyage, covenant to obtain, 234. 

when not necessary, 234. 

to give more than double monthly wages ii> the West Indies, 
543. 039. 

of pilots, 178. 180. 184. 667, 668. 672. 679. 680. 691, 692. 

LIEN, 

in the nature of privilege or preference,. does not exist for repairs, 
&c. of ships at home, by the law of England, 122. 

otherwise by the civil law, &c., 121. 128. 
practice of paying material men out of proceeds in the Court of 
Admiralty, 128. 
condemned, 128, noth . 

properly so culled, exists for repairs at home, 122. 
may be created by master for repairs abroad, 135. 
does not belong to him for the expense of such repairs, 123-4. 
on ships for seamen's wages, 565, 566. 
on goods for freight, 217 to 231. 331. 367. to 375. 
for breaches of covenant, 217. 
for salvage, 494. 
by a respondentia bond, 132. 
by carriers for carrriagc, 464. 
by shipbuilder on ship, 122. 
of one-part-owner on the share of another, 93, 94 . 
LIGHTERS, 

watching of in the ^/er Thames, 334. 
contribution for goods lost in, 428. 
liability of owners thereof for damage to goods in, 298. 
statutes limiting the responsibility of owners do not extend to, 
355. 

LIMITATION OF ACTIONS, 

for seamen's wages in the Court of Admiralty, 591. 

Courts of Common Law, 595. 
LIMITATION OF RESPONSIBILITY, 
of shipowners and master, 349, &c. 

LOSS of certificate of registry, 73. 629. 

declaration in respect of. 73. 629. 
direction for registering ships de novo after 
such loss, 73. 629. 

temporary certificate or license also granted, 73, 71. 75 . 


M. 


MAJORITY of part-owners, their authority, 86 to 91. 
MALTA, registry of ships there, 57. 619. 

MANIFEST, 

what, 328, 329. 

master importing goods without, liable to penalty, 329 
contents of, 328. 
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MARINE STORES, 

saved from wrecks, &c. ; when and how to be deposited yid 
reported, 735. 737. 

dealers in, tor have their names, fire., on warehouses, 711. 

not to cut up cordage, fire., without permit, &c. 711. 
to permit cordage, &c. to be inspected, 712. 
to keep books and make entries of old stores bought, 
741,712. 

penalties on, how recoverable, 742. 
where offenders may be tried, 744. 
who may be witnesses, 744. 
form of conviction, 743. 

MASTER, 

of British ship, who may be, 103, 104. 

his qualification, 103, 104. 
change of, 72, 628. 

fresh bond required on change of, 028. 
when to produce certificate of registry, 028. 
his punishment for detaining it from ^plliecrs of 
the Customs, 70. 030, 031. 
mode of proceeding against him for such with- 
holding, 70., 

of ship, his duty with regard to anchors, ficc. found, 73!). 

his duty with regard to ships in distress, 100. 730. 
as to convoy, 148. 

his authority as to employment of ship, 107, fire, 
owners when liable for money borrowed by, 42 1 . 
cannot maintain an action for detention of ship on bill of 
lading without special clause, 204, 20.) . 
cannot alter a Contract, made by owners, 111. 
cannot engage to carry freight free, 114. 
must devote his whole time to the ship, 140. 
not answerable for loss occasioned by want of a pilot, 
unless, fire. 088. 

incompetency of pilot, 182.345. 08!). 
not subject to any penalty for changing moorings of 
ship which has been once brought into port by pilot, 
175. 1,87. 

what is change of moorings, 187. b ... 

nor for employing any person as pilot while ship is in 
distress^ 1 81, 690. 

where to display signal for a pilot, 179* 074. 

•when he may pilot his own ship, 180. 000. 
answerable for a seizure by revenue officers, 337. 
his authority as to repairs and necessaries, 107, Ac. 
sale of the ship, 1 to 13. 

cargo, 320 to 322. 

government and correction of fcamen, 
155 to 1G0. 
as to passengers, 188. 
repelling persons pressing into ships in 
distress, 726. 

G G G 2 
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M ASTER.— continued. 

of ship, his authority as deducting penalties from seamen's 
wages, 7C6, 767. 

has no lien for disbursements for the repairs of ship, 12*4. 
answerable to the persons with whom he contracts as to 
the employment of the ship, 30. 108. 
to make out lists of crew, 770. 
answerable to the .owners, 148. 200. 
remedy of for wages, 587. 
has no lien on the ship for, 126. 
nor on«jthc freight, 126. 

punishment of, for destroying ship, 163, 164. 

turning pirate, 165. 
running away with the ship, 165. 
voluntarily yielding to pirates, 166. 
not resisting pirates, 166. 
not assisting ships in distress, 724. 
withholding certificate of registry, 79. 
630,631. 

for not keeping muster roll, 160. 
going to sea without agreeing with 
mariners for wjjges, 761. 

* leaving seamen abroad, 1 71 .548,549. 
manner of prosecutfhg for this offence, 
549. 

hiring seamen who have deserted 
from other ships in the West Indies, 
513. 

af ship, punishment of, for hiring sea- 
men at more than double wages in 
the West Indies, 513. 
tailing without convoy, 312. 
tor reporting to pilots false draught of 
water, 691. 

not reporting anchors, See. found, 739. 
selling anchors, &c. found, 603. 
behaviour of to mariners, 148. 
with respect to ship’s articles, 149, 150. 
desertion of seamen justified by misconduct of, 153. 
authority, of, 155. 

cannot induce forfeiture of wages by his own misconduct, 581. 
may correct seamen in a reasonable manner, 157. 
for excessive correction answerable at common law, and in Ad- 
miralty, 156, 157. 
mode of punishment by, 157. 
should learn to command himself, 159. 

MATE, 

of ship, goods delivered to him at the wharf discharges the re- 
sponsibility of the wharfinger, 284 (note). 300. 

. when mate may pilot a ship, 690. 

MAYORS, &c. their Authority with regard to ships in* distress, 512. 
MEDITERRANEAN PASSES, 

when no stamp duty shall be charged on account of, 60. 
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MORTGAGEE of ship not to be deemed the owner, 15, 16. 50. 
MORTGAGEE OR ASSIGNEE, 

their right on transfer of property in ship not forfeited by bank- 
ruptcy of mortgagor or assignor, 15. 70. 637, 638. 
when liable to burthen? of ownership, 25. 
entitled to freight accruing due after he takes possession, 32. 
MUSTER ROLL, 

of crew to be kept by master, 169. 

object of, 169. 

what to contain, 169, 170. 

to be produced by masters to collectors and receivers of duties 
payable to Seamen's Hospital, 170. 
statute respecting, 646. 


N. 


NAVAL OFFICERS, 

their duty with regard to ships in distress, 500. 512. 
when entitled to salvage, 500 to 507. 

NAME OF SHIP, 

not to he changed, 61. 628. 

to he painted on registered ships, 61. 

penalty fur erasing it, Arc., 61. 

NAVIGATION, statutes relating thereto, 50. 52*. 639. 

NEGROES, employment of, as sailers in America, 105. 643. 
NOTICE, 

of transfer of property in Rrilish ships, when to be given, 16. 68. 
by owners to discharge their liability, effect thereof, 298. 


O. 


OFFICERS OF REVENUE, 

their duty and authority in regard to ships in distress. 512. 514. 
729. 731. 

their remuneration for the preservation of ships in distress, 513. 

725. 

their punishment for abusing their trust in regard to ships in 
distress, 727. 

may repel by foreif persons pressing into ships in distress, 513. 

7 26. 

OPTIONAL, Charter-party, 250. 

OWNER OF SHIPS. See Part-owners. 
ownership how acquired, 1. 
by building and purchase, 1 . 
by sale of master, when, 1. 
only in cases of extreme necessity, 2. 10. 
by capture and condemnation, 17. 
evidenced by written documents, 1. 14. 
what liabilities attached to, 22. 
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OWNER OF SHIPS — continued. 

when owners answerable for repairs and necessaries supplied to 
k .ship, 22. 
when not, 25. 

whether mortgagee liable as owner, 25. 
when vessel chartered to master, 38. 

who is to be deemed owner of a ship chartered to one person 
with respect to another t who has put goods on board by autho- 
rity of the charterer, .32. 
of British ships, who may be, 54. G20. 

# who not, 54. 620 to 622. 
no more than thirty-two persons to be owners 
at one time of a ship, 54. 633. 
what is required on their part to obtain registry 
of a ship, 61 to 65. 623 to 625. 626 to 629. 
631. 

how to transfer his property therein if he is 
abroad, 69. 637. 

of ships answerable for the contract of the master, as to the cm- 
f/Ioyment of the ship, 107, &c. 

of a chartered ship, 109. 

of a general ship, 111. 

as to repairs, &c. v 115. 

as to money borrowed abroad, 117*. 

‘ at home, 121. 597. 

answerable for a breach of warranty to sail with convoy, 
, 306. 

not answerable beyond the value of the ship and freight 
for the faults of the master or mariners, 351. 
further extension of the limitation of owners, 353. 355. 
answerable for robbery, to what extent, 351, 352. 
not answerable for faults of pilot, 182. 345. 

for loss occasioned by the want of a pilot, 
unless, &c., 182. 

nor beyond the value of the ship and freight, 182. 
nor for incompetency of pilot, 182. 345. 
not liable to penalty for employing any person as pilot 
while ship is in distress, 181. 
ship not under the management of the owners when 
the master is bound by statute to take a pilot on 
Ward, 184. % 

when in discretion of the master, a pilot so taken is ser- 
vant of the owners, 184. 
liable on special engagement, 215. 
their interest joint with respect to a bankrupt master, 99. 
lien of one on the share of another, 93, 94. 
registered, how far liable as such, 22. 115. 
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P. 

PAPERS, ship's papers, 202. 

PART-OWNERS OF A SHIP, 

their interest with respect to each other, 84, &c. 

with respect to strangers, 98, &c. 
their remedy against each other, 97. 

one may make separate contract as to joint property, 100. 
when others may sue on it, when not, 100. 
repairs of ship by, in case of disagrecmdht, 85, 80. 
employment of ship, in case of disagreement, where there is a 
majority on one side, 8C. 

where equally divided, 89. 
security to be given for safe return of ship, 80. 

form thereof, 000. 

authority of Court of Admiralty to take such security, 88, 89. 
how discharged by general notice, 298. 

power of one part-owner to compel another to sell the? ship, 90. 
to make another answerable for repairs, 91. 

for insurance, 92. 
bankruptcy of one does not devest his interest, 98. 
lien of one on the share of another, 91. 

when resident in a foreign country, regulations for transferring 
property in ships, 09. 037. % 

settlement of accounts by majority oT, 97. 
actions by, for the wrong or neglect of a stranger, 

should he brought in their joiut names, 98. 
for freighj, 99. 
against part-owners, 1O0. B 
PASSENGER, 

taking charge of ship in distress, entitled to remuneration, 189. 

498, 499. 
freight for, 303. 

goods of, contribute to general average, 440. 
conveyance of in merchant ships, 188. 
what may be required of by master, 188. 
case in illustration of, 189. 
rights and duties of, 188. 
under express contract, 190. 
by usage of particular trade, 190. 
miscellaneous cases on, 190. 
covenants for convenience of, 190. 
passage money paid in advance, 191. 
when recoverable if ship lost, when not, 191. 
delay in sailing, 192. 

passage mgney claimed after capture, pro rata itineris, 1 92. 
executors of captain who died before commencement of voyage, 
or chief mate on whom command devolved, who entitled to 
passage money, 193. • 

provisions for, wha£ sufficient, 193. 
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PASSENGER— continued. 

conduct of towards master, what will justify exclusion from 
cuddy, 193. 

luggage of, subject to master's lien for passage money, 194. 

but not the clothes worn by when leaving vessel, 194. 

legislative provisions respecting, 194. 

objects of, 191. 

evils to be remedied, 195. 

acts of parliament respecting, 194 to 199. 702. 

between England and Ireland, 199. 708. 

PAYMENT. See Average, Freioiit, Salvage, Wages. 
PENALTIES. See Convoy, Pilots, Salvage-General, Salvage in 
Cinque Ports, Certificate of Registry, Master, and 
Marine Stores. 

PERILS OF THE SEA, 

what are, 209. 339, &c. 
what not, 343, &c. 

how questions relating to them are to be decided, 339. 

PILOTS, 

statute relating to, GOO to 701. 

pilots heretofore appointed to act a certain time, 667. 
description of, 173. 

cannot sue in the Court of Admiralty, when, 17b. 

to write their names in the log book, 684. 

whether master rtiust consult them, 306. 

provisions for examination of, 668. 

by whom to he licensed, 667. 

licenses for one year, and renewable, 67 L 

notice to be given of their appointment, 669, 670. 

to pay annually a sum out of their earnings, 668. 

how the sum is to be applied, 669. 

to com! net ships into and out of certain harbours, 683. 

when and where to be taken on board, 674. 


a. 

t: 

S. 

o 

3 

cr 


when they must he employed, 173, &e. 299. 

when not, 175. 181, 182. G90. 

rates for pilotage, 670. 

may he varied, G78. 

to be hung up, 670. 

appeal on the subject of, 670. 

signal flag for, when to be displayed, 179. 674. 

upper and lower hook pilots, 675. 

licensed pilots may supersede unlicensed ones, 693. 

vessels to he licensed for having pilots in attendance $t sea, 680. 

lord waxdcn of cinque ports to license pilots within certain limits. 


672. 

Cinque port pilots to be examined and admitted, 672. 

what ships they may take charge of, 673. 
constantly to ply in succession, 674. 
subject to regulation of the lord warden, 675. 
how and when to ho increased, 677. 
if kept in ships performing quarantine, 683. 
if taken to sea beyond their district, 17,7. 683. 
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P 1 LOTS — continued. 

when shipowners are answerable for not taking them on boartfr, 
and when not, 170, 180, « , 

answerable only for value of ship* and freight, 
182. 080, 600. 

not* answerable for pilot’s incoin potency, 182. 
345. <>80. 

ship not under management of the owners when the master is 
bound by statute to take pilot on board, 183. 187. 
or when pilot so taken is bound to take charge of ship, 508. 
when in discretion of the master, a pilot so taken is servant of 
the owners, 18*1. # 

when master or mate may pilot his own ship, <>00. 
in what cases ship may be removed by master, &t\, 187. 691. 
when unlicensed persons may act, 603. 

description of person and name to be on the licenses of, 601. 
names of, to be transmitted to Trinity House, &c., 682. 
list of pilot vessels and persons employed to be transmitted, 682. 
boats and vessels of, how to be distinguished, 681. 

running before ships entitled* to pilotage, 
681. 

pilotage^ how recoverable, 176. 681. 

may be retained by consignees, 176. 68 1. 

• of vessels not having British registers, regulations for, 
685. • 

of ships on quarantine, 1«T7. 683. 
draft of water, how to be settled, 686. 
their charges, 1 7- r > - 

not answerable beyond the amount of the penalty specified in 
their bond, 1 83. ]j>89. 

punishment of, for declining to, take charge of vessels, 692. 

refusing to conduct ships into and out of cer- 
tain harbours, 683. 
rates for such pilotage, 683. 
exacting more than the established rates, 678. 
quilting ships before service performed, 693. 
punishment of, for quitting ships during performance of quaran- 
tine, 683, &c. 

acting before his license has been registered, 
691. 

without producinghis license, 691 , 692. 
incapacity by drunkenness, <394. 
wilfully running ships on shore, 694. 
lending their licenses, <391. 
not delivering up their licenses, 692. 
persuading masters to employ boats, &c. un- 
necessarily, 694. 

keeping public-houses, unless authorized, 692. 
offending against the revenue law%, 692. 
improperly cutting cables, &c. # 694. 

procuring others to do so, 741. 
wilfully running ships into danger, 694. 
disobeying orders of dock-masters, 694. 
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PILOTS — continued. 

punishment of unlicensed persons acting after licensed pilot 
shall have offered himself, 693. 

penalty on masters for employing unlicensed pilots, 178. 689. 
not taking pilots on board, 689. 
how the penalties 'are to be ascertained, 180. 
reporting false draught of water, 691. 
no penalty on master or ownjer for employing any person as pilot 
while ship is in distress, 181. 699. 
penalties, how recoveiable, 176. 187. 695. 

actions for, may be brought in the county wherein 
offene'e in river Thames occurred, or in Middlesex 
or London, 187. 695. 
form of conviction, 698. 
application of penalties, 698. 
appeal to quarter sessions, 699, 
warrants to apprehend, how to be indorsed, 697. 
byc-laws on subject of pilots, 6 53. 

PI RATES, 

captifro by, 21. 

offence of becoming such, 165. 

combining with them, 165. 
voluntarily yielding to them, 166. 
not resisting them, 166. 
deviation to avoid them, 317. 
contribution for goods delivered to, 429. 

African states not now so considered, 21. 

PLANTATIONS, ships employed in trading to, 620. 

PLATE, 

quality and value of, to be expressed in bill of lading, 345. 
contributes to general average, 447. , 

PLEA in abatement by part-owners, 100. 

PORT CHARGES, to be paid by master, 303. 

POSSESSION, when necessary on sale or mortgage of ships, 14. 
PRACTITIONERS, MEDICAL, 

what ships to have on board, 197- 
PRATIQUE, 239. 

PRIMAGE, meaning of, 358. 

PRINCES, 

restraint of, what such as to oxcuse, 345. 

PRIZE. See Capture. 

PRIZE SHIPS, 

registry thereof, 53. 631. 

belonging to persons resident in Guernsey, Jersey, or Man, 
where to be registered, 59. 632. 

production of a certificate of condemnation at the time of regis- 
try, 63. 631. 

PROCLAMATION 

for thte employment of foreign seamen, 106. 643. 
PROHIBITION, 

* to Court of Admiralty, in suits by one part-owner, to prevent 
others from sending the ship abroad not to be granted, 87. 
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PROHIBITION — continued. 

in suits for repairs in England will be granted, 123. 
but not for repairs, &c. upon hypothecation by master abroad, 
112 . * 
in suits for wages when granted# 590. 

tohen not, 590 to 593. 
at what time it must be applied lor, 490. 

PROPERTY in ship, how proved, 77 to 32. 

PROTEST, 

by master, what, 335. 
how made, 335. 

usually made before notaries, 335. 

ilia) be, before British consuls at foreign ports, 335 

contents of, 335. 

not c\ ult nee tor master or owners, 33(1. 
but may be against, 330. 

master should supply correct instructions for preparation of, 33(5. 
utility o! in adjustment of losses and tabulation of averages, .13(1 
ci edit gmn to, by whom and when, 33(1. 
on what occasions made, 535, 35(1. 
forms of, 007 to 010. 


. G 

Ql Mill ICA'i IONS, 

of mister and mariners, t\c. 102^ &c 

in BntishMups, loJ to 105. 

Qt ARAN 1 INI., package and cire of goods during, 335 
piatique, what, 239. 


R. 

RANSOM, 429. 

RA FS, damage to cargo bv, 320. 

RECAPTURE, salvage thereon, 190. 523 528. 

no restoration of ship set for 4 h as a vessel oi war, 52(1. 
pavmcnt of freight therein, 303. 390. 

RECE1PV roll GOODS, 

usual for master to sign, 301 

and he should take care that it is returned before he signs the 
bill oi ladling, 301. 

responsibility incurred by not doing so, 301 
REGISTRY OF SHIPS. Sec Cirtificail oi Rloistry. 
origin of, 17, 48, no/u. 
present statute relating thereto, 617 to 639. 
difference between the former statutes and the present, 49, 50. 
55 to 57, 58. 70, 71 to 72. 
between the statute of the 4th Geo. 4, and the 6th 
Geo. 4, and the present, 49. B 

arrangement of the enactments of the present statute, 52. 
privileges of British ships confined to ships duly registered! 50. 
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REGISTRY OF SI 1 1 PS .—continued.* 

s - what ships are entitled to become and continue registered ships* 
53, 51. 620, 621. 

what Vessels entitled to privileges of British ships* although not 
registered* 51. 641, 642. 

in what cases ships registered lose the privilege of British ships* 
53.621,622. 

what persons maybe registered as owneip* 54. 621. 623 to624. 
632, 633. 

no more than thirty-two persons to be legal owners, 54. 633. 
not to affect the equitable title of minors, &c. 51. 633. 
division of the property into sixty-four parts, 55. 632. 
property of partners, partnership property both at law and in 
equity, 55. 632. 

by what officers registry is to be made, 57 to 58. 619, 620. 
at what place, 58, 59. 619, 620. 622, 623. 631* 632. 
of prize ships, 59. 631. 

books of registry to be kept, and every registry numbered in 
progression, 59. 622. 
evidence of, 77, 78. 636. 

to what port ship shall be deemed to belong, 59. 622. 
what ships formerly registered must be again registered under 
the new Acts, and at'what time, 59. 620. 
no stamp duty on the bond of such ships, 66. 
nor on the Mediterranean pass, 60. 
to obtain registry, whatv's required on the part of the owners, 
61 to 65. 624 to 629/631 to 632. 
declaration required for, 61 to 65. 624,625. 
bond, 62. 626. 

description of the ship by the builder, 63. 629. 
registry de novo , when and,how to bq,made, 73 to 75. 602. 629. 
636. 

may be made by desire of owners, on change of property, 
although not required by the statute, 75. 636. 
register, when proof of title, 77. 82. 
how the lonnugc is to be ascertained, 60. 611. 646. 

in steam vessels the engine room to be deducted, 645. 
certificate, what is to be specified therein, 60. 618. 
loss of, 73. 629. 

detention of, penalty for, 76, 630, 631. 
on a claim of lien, not wilful, 77. \ 

temporary certificate or license, in what cases it may be granted, 
75. 622. 629-30. 

name of ship not to be changed, 61* 628. 

change in form of ship, what is then required, 74. 631 . 
change of the master, 72, 73, noth , 628. 
transfer of property in ships, regulations concerning, 66 to 72. 
632, 633 to 637. 

distinction between the present and former statutes on subject of, 
70 to 72. 

on a transfer generally, 65 to 72. 632 to 637* 
must be by bill of sale, 65. 632. » 
not void by error of recital of, 65. 632. 
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REGISTRY OF SHI l‘S. — continued. 

priority of purchasers and mortgagees, 66, 67. 634, 63,1. 
if owner is out of the kingdom, 69. 637. 
if made as a security, 69 to 7*2. 637. 

must be so^xpressed in took of registry, and on indorse- 
ment, 69. 637. 

right of mortgagee or assignee not affected by bankruptcy 
of mortgagor or assignor, 69. 638. 
evidence of affidavits and books of registry, 77. 636. 

copies of made evidence, where the original would be 
evidence, 77. 636, 

power of governors of colonies to stay suit, 82. 638. 
false declarations or documents, punishment for, 83. 639. 
penalties, recovery and application of, 33. 639. 

REPAIRS OF SHIP. See Lien. 

if part-owners disagree, 83 to 91. 

lien of one part-owner on the share of another for, 931, 
ordered by master how a charge upon the owners, 1 13, 3ic\ 
if made abroad, 129. 131, 133. m 
not unless they can be proved to have been 
necessary, 120. 139, 140. 
the m oik* of ascertaining what is necessary, 
1 Iff, 117. 

who liable for, 22 to 32. 

when a subject of general average, and when not, 437 to 141. 
registered owners when liable lb% and when not, 22, &c. 
abroad beyond a certain sum, privileges us a. British ship lost 
thereby, 53, 621 . 

amount to be certified on return of ship, 621. 

REPORT, 

of ship, when and how made, %128, 329. 

bulk not to be broken within four leagues of coast until made, 
328 

RESPONDENTIA, 117. 132. 

RESTRAINT OF PRINCES, 

what such as to excuse, 343. 347. 
must be active and operative, 347. 

REVENUE OFFICERS, 

their authority and duty with respect to ships in distress, 513,5.14, 
515. 724. 730. 

remuneration* for the preservation of ships in distress, 513, 514. 
725. 

may repel by force persons pressing into ships in distress, 513. 
punishing of, for abusing their trust in regard to ships in distress, 
587. 

ROBBERY, 

master and owners answerable for, if committed in a port or 
river, 300. 

though not guilty of any fault, 301. 

not if committed by pirates at sea, 340, 34 L 
owners not answerable for, beyond the value of ship and freight, 
853. 



822 


Index . 


s. 

SAILING INSTRUCTIONS, 309. 
in France, 312, note (J ).* 

SALE, 

of ships, 1. 

by the master, 1,2. « 

collusive, avoided, 2 to 14. 
by part-owners, 89. 
at sea, 14. t 
for salvage, 761. 

delivery of possession, when necessary, 14. 
of British ships, 65, Ac. 

notice thereof to be given, 66 to 68. 635. 636. 
to foreigners, 54 to 56. 623. 
of cargo by master, 321, 322. 
of goods at sea, 472. 480. 

for salvage, 495. 514. 750. 

SALVAGE-GENERAL. See Salvage in the Cinque Ports, Wreck, 
and Marine-Stores. 
statutes relating thereto, 723 to 762. 
definition of, 493. 
lien for, 494. 725. 750. 761. 
on freight, 497. 51(J. 572. notc(h) 
when not allowed, 498,«499. 507. 
tender of, 495. 

in Court of Admiralty, 511. 
whether it can be claimed by a passenger, 189. 499. 
estimation of, 494 to 496. 
rates of, 495 to 507. 
actions for, 495. 

authority of the Court of Admiralty in respect of, 495, Ac. 

and duty of sheriffs, mayors, constables and revenue 
officers in respect of, 512, Ac. 721. 
adjustment of, by justices, Ac., 513, 514. 520. 

in what cases, 519, 520. 730. 
by umpire chosen by justices, 519. 737 . 
money to be borrowed for, 515. 730. 
sale of goods for, 495. 514. 725. 
ship and cargo for, 730. 

on capture and recapture of British property, when introduced, 
523, 530. 
rates of, 524, Ac. 
allowed to a convoying ship, 526. 
a land force, 527. 
of the property of allies, 527, 528. 

neutrals, 529. ’ 

contribution of seamen to, 572. 

' anchors, Ac. found, where to be deposited, 518. 522. 738. 

report thereof to be made in writing, 518. 
520. 740. 



Index . 


823 


SALVAGE-GENERAL — continued, 

- anchors, ‘Ac., found, how \o be valued, 736. 

when they may be seised, 736. 
reward for making seizures, 736* 
if not claimed gnay be sold, 737. 
how salvage thereof to be adjusted, 519. 
736. 749. 

appeal to Court of Admiralty, 738. 
to be restored on giving bail, 520. 738. 
form of taking such bail, 750. 
bail for the payment of, 520. 738. 

punishment for injuring or concealing buoys, marles, &c. 739. 
for buying or receiving anchors, Ac. 739. 
for not reporting anchors, Ac., found, 736. 740. 
form of conviction, 743. 
where offenders may be tried, 744. 
who may be witnesses, 741. 
penalties, how to be recovered, 742, 743, 744. 
how to be applied, 742, 743, 744. 
appeal to quarter-sessions, 713. 

SALVAGE IN THE CINQUE POUTS. Sec Salvage General, 
Wreck, and ItjjouKi: Stores. 
how to 3e adjusted, 519, 7«51. 

authority of the lord warden in respect of, 331. 521. 751. 755. 
authority of the lord warden’s officers, £55. 768. 
boundaries of the lord warden's jurisdiction, 759. 
commissioners for the adjustment df, 521. 751. 

how appoinfed, 521. 751. 
how paid, 752. 
their registrar, 752. 
their authority, 521. 752. 
their oath, 753. 
where they may act, 522. 
752, 753. 

appeals from, 522. 753. 
for the trial of offences, how appointed, 758. 

their authority, 758. 
where they may act, 758. 

lien for, when taken away, 760. 
tender of, 760. 

bail for the payment of, 753. 

anchors, cables, Ac., found, where to be deposited, 522. 754. 

? when they may be seized, 755. 

punishment for injuring or concealing buoys, Ac. 754. 

wrongfully advising cables to be cut, 756. 757. 
not delivering up anchors, cables, Ac. 754. 
selling, concealing, or defacing them, 755. 
buying or receiving them, 755. 
cutting up old stores without permit, 756. 

SEAL not necessary to agreement between master and mariners, 54 1 . 
SEAMEN. # See Wages. 

foreign seamen, qpiployment of, 105. 642, 643. 
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SEAMEN — continued, 

who are British seamen, 104, f05. 641, 642. 

of British ship, three-fourths must be British seamen, 104. 641. 

agreement for the service of seamen, 149. 540, 764. 

form thereof, 784, 785. 
to b'e in writing, 149. 544. 764. 
to mention the voyage with pre- 
cision, 152. 542. 
need not be sealed, 541. 
hiring of for foreign voyages, 545. 

in the coasting trade, 545. 

West Indies, 543, 544. 
obedience to master, 150. 
combination of. 49. 
crimes of, 150. 154. 
desertion of, 149. 15$' 153. 576, &c. 
absence by, 577, 578. 

want of provisions a justification for leaving the vessel, 152, 153. 

refusal to proceed on the voyage, 151, 152. 

deseVtion of, in the West India trade, 542, 543. 763. 

lists of in the West India trade, 763. 

correction of, by master, 15& to 160. 

punishment of, for great crimos, 1 59. 

rewards of, 167 to 172. 

sickness of, 170. f'49, 550. 

healing of, 170. 550. , 

provision lor, if cast a^vay in foreign parts, 171. 
woman serving as seaman entitled to wages. 553. 

SEARCHER, who, duties of, 305. See Clearances. 
SEA-WORTHINESS, 

what is, 295. 346. t , 

master and owners answerable for the want of. 295, 296, 297. 
SENTENCE of condemnation of ships, 1 71- 
SHARES of ship, lien on for repairs, 8u\ 94. 

SHERIFF, his duty and authority as to preservation of ships in 
distress, 512. 

SHIP, 

when chargeable in specie to the freighters, 110. 

for seamens* wages, 565. 586. 
for repairs abroad, 124. 135. 
not so chargeable for repairs at home, 
122. 134, 

unfinished ship, when vests in purchaser, 64. 

admeasurement thereof for registry, 644. 

destroying of, 163, See. 

underletting of, 214. 

demise of, when, 34. 220. 

effects of, 230. 

fraudulent sale of, 1 to 9, 10. 
property of, how proved, 77 to 82. 

SHIPS. See British Ships, Register, Certificate, Part-Owner. 
SHIPS* ARTICLES. See Agreement. t 
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SHIP-DAMAGE, meaning of, 256. 

SHIPOWNER. See Owner, Part-owner. 

SHIPS-PAPERS, 302. 

SHIPWRECK, effect of as to wages, 564, See, See Wreck. 
SHIPWRIGHT, repairs by. 122. • 

bis lien on ship, 64. 

when property in ship passes from to purchaser, 64. 
to give certificate of the denomination, &c., of ship, 63. 620. 
SICKNESS, 

of seamen, 1 70. 540. 

effect thereof as to wages, 55$. 770. 

SLAVES, 

contribute to general average, 447. 
employment of, as sailors in America, 105. 643. 
STATUTES PRINTED IN THE APPENDIX, 

Register Act, 3 & 4 Wm. 4, c. 55 — 617. 

Navigation Act, 3 & 4 Wm. 4, c. 54 — 639. 

Admeasurement of Ships, 5 & 6 Wm. 4, c. 56 — 644. 

Relief of disabled seamen," 
and of widows and cliild- 

of seamen killed or & 5 Wm. 4, c. 52—646. 


ren 

drowned ii^merchant ser- 
vice, 

Pilots and Pilotage, 


Passengers, 


6 Geo. 4, c. 125—666. 
f 5 & 6 Win. 4 *c. 53—702. 

\ \ Goo. 4,V*. 88—708. 
Responsibility of shipowners 53 Geo. 3, c. 139 — 7\X 
Goods (factors* act), 6 Geo. 4, c. 94 — 719. 

“12 Anne, stat. 2, c. 18 — 723. 


>5 &6 Wm. 4, c. 19—763. 


26 Geo. 2, c. 19—728. 

Salvage, ^ 6 Geo# 4, c. 107, s. 47, 48 — 733. 

1 & 2 Geo. 4, c. 75—735. 

LI & 2 Geo. 4, c. 76— 751. 

Act to consolidate and amend* 
laws relating to merchant 
seamen, and for establish- 
ing a register, 

STEAM VESSELS, 

in ascertaining their tonnage, tho engine-room to be deducted, 
645. 

encouraged by«the Court of Admiralty to assist in the preserva- 
tion of property, 498. 

STIFFEN4NG ORDER, what, 304. See Clearances. 
STIPULATION, 

in Court of Admiralty for safe return of a ship, 86. 
form thereof 606. 

STOWAGE, 

of goods; master's duty in respect of, 301. 

STOPPAGE IN TRANSITU, 
definition of, 455. 
origin of, 455. 

French law of, 416. 491. 

H H H 
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STOPPAGE IN TRANSITU — continued. 

Russian law of, 4 56. 

law of America respecting, 293. 478. 

nature of, 458. 

whether contract rescinded by, 460. 

or merely lien of vendor revested, ^60. 

vendor may sue for and recover price of goods, after, 460. 

or resell them, if not paid fqr by purchaser, 460. 

to be exercised only, on insolvency of consignee, 458. 

in what case it may be exercised, 458, 459. 

in cases of part payment, 464. 

not tffiected by uSage of carriers, 464. 

by foreign attachment, 464. 
when goods are deemed to be in transitu, 464, &c. 
when acts of the consignee will take it away, 471, &c. 
cases of, 458. 492. 

may be made in case of a ship chartered by the consignee, 
221.465. 

not if consignee has done any thing equivalent to actual 
possession, 464. 

what is so equivalent, 465. 469. 
nor by a person whe^had only a lien on the goods, 463. 
nor in the case of goods sent upon a fhist not satisfied, 
461. 

consignee may receive goods for a limited purpose, 465. 
as to restore them to consignor, 465. 

with w£at intention fte receives them is a question of fact, 465. 
evidence of such intention, 465. 

cannot be made when the goods havc^been fairly assigned over 
by the consignee by indorsement of the bill of lading, 293. 
461.471. 

although the price not paid in money, 476. 478. 
or under circumstances equivalent to such in* 
dorsement, 488. 

who are to be deemed consignees, and who not, 460. 473. 
duty of the master in respect of, 460 to 492. 
goods delivered by master, cannot be afterwards reclaimed, 468. 
STORES. See Marine Stores. 

Fishing stores of sliip employed in the Greenland Fishery to be 
valued as part of the ship, 269. 


T. 

TENDER of salvage, 511. 750. 760. 

TOBACCO, 

not to be imported without manifest of, 328. 

TOTAL LOSS, 

within the meaning of a bottomry bond, cannot happen, if the 
ship exists in specie, 1 30. 

TONNAGE, 

method of ascertaining it for registry, \9. 644. 
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TRANSFER, 

of property how made by the civil law, 455. 
in goods at sea, 472. 
of ships, 65. 

by way of security, 15. 69. 
old law respecting, 3f. 
practice at custom-house, 31. 
new law, advantages of, 31. # 

inconveniences of, attributable to carelessness of tradesmen, 30. 
See British Shits. 

TRANSIT. See Stoppage in Transitu. 

when ended, and when not, 464, &c. 

TRANS-SHIPMENT, 320. 323. 

right of owner to tranship, when, 323. 

where it can only be effected at a higher rate of freight, 325. 
when full amount of freight recoverable after, 415. 


V. 


VICE-ADMIRALTY, 

no power to sell ship on iy>pligifion of master, 1 1 . 
VICTUALLING® BILL, what, 303. 

VOYAGE, 

for which seamen arc hired, to be mentioned with precision, 435. 
estimated duration of, 197. 
to North America, 197. 

South America, 197. 
west coast of Africa, 197. 

Cape of Good Hope, 197. 

Mauritius, 197. » 

any other voyage, 197. * 


W. 


WAGES OF SEAMEN, 

statutes relating thereto, 763. 
when a subject of general average, 441 to 443. 
preferred to the claim of the holder of an hypothecation bond, 
571. • 

agreements for, irf foreign voyages, 150. 764. 

form thereof, 784. 
must be in writing, 150. 545. 
764. 

need not be sealed, 541. 
need not be stamped, 776. 
in the West Indies, 542, 543. 763. 
in a Dutch ship, 569. 

Danish ship, 454, 455. 509. 
to be produced by master or owners, 596. 765. 
articles fbr, conclusive, 550. 

II H h 2 
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WAGES OF SEAMEN— continued. 

license to pay more than doftble monthly wages in the West 
Indies, 542, 543. 

not ' to be increased for exertion in times of distress, 151. 566. 
when earned wholly, 

in part, 553. 
in case of sickness, 555. 
by 5 & 6 Wm. 4, c. 19—770. 
if parts of a stranded ship are sold for more than 
sufficient to pay them, though no part of the 
cargo be saved, 565. 
wholly in case of death, 555. 
of embargo, 553. 573. 
of shipwreck, 564. 
of ship not sea- worthy, 571. 
of capture and recapture, 572. 
of seizure and restoration, 573. 
when earned in case of entry into the King’s service, 554. 
what amount seamen in such case entitled to receive, 554. 
by*a woman for service performed on board a ship, &c., 553. 
puyment of, at ship’s return home, how soon, 567, 568, o69. 
t to be paid if ship sold in *i>jcigij parts, 770. 
abroad, 568. . 

in the coasting trade, 567. 768. 
loss of, 571. * 

forfeiture of, for desertion, 151.576, 577. 

for misHchavioun, 578. 584. 

in the coasting trade, for refusing to proceed on 
voyage, 5 77. 

in the West India trade, for desertion, 542. 
not forfeited by entering into bus Majesty’s service, 554. 
deductions from, for absence, 151! o77. 

for leaving ship before discharged, 152. 577, 
57«. 

salvage, 571. 
damage to cargo, 584. 
embezzlement, 584. 
for absence, 577. 
how ascertained, 577,578. 766. 
recovery of, in the Court of Admiralty, 586. 588. 

who, may sue there, 588. 
upon v what contract, 590. 
upon what not, 593. 
at what time 4 prohibition 
must be applied for, 590. 
form of proceeding there, 590. 
priority of claim, 594. 
limitation of suits, 594. 
in the Courts of Common law, 595. * 

limitation of actions, 595. 
form of declaration, 595. 
of defend*, 595. 
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WAGES OF SEAMJ3N — co»fin«M?<f. 

if not .above twenty 2(1/. t justices of the peace to summon th^ 
master or owner, and order payment, dec., 59(5. 

WARRANTY, 

by master, how binding on the owners, 111. 

to deli^r goods in a particular manner, 113. 
to sail with convoy, 30(5. 

how made, 277, 273. 

• meaning thereof, 307. 
what * a sailing with, 308. 309. 311. 
what is not, 311. 

owners apswerable for breach of, 307. 
WEST INDIES, * 

hiring of seamen in, 542. 7(53. 
desertion of seamen in, 542. 763. 

license to give seamen more than double monthly wages in, 5^3. 

703. # 

condemnation and sale of ship in, 2 to 10. 

WAREHOUSEMAN, 

stoppage in transitu of goods in possession of, 465. 
whether agent of vendee to receive •goods, or agent to forward 
them, 465. * 

WHARF, # 

delivery of goods at, by Pilaster, 333. 

to mate, 300. 

WHARFINGER, 

what discharges his responsibility, 300. 

whether agent of vendee to receive goods, agent to forward 
them, 165. 

WOMAN, wages earned by, for services performed on hoard a ship, 553. 
WRECK.. S ter Sai.va<»k, General Sai.v\<jk in Cinque Ports, anj> 
• Marini, Stores. 
claim of lord of manor in respect of, 495. 
effect of, as to seamens' wages, 564. 
goods, &c., saved from, where to he deposited, 754. 
examination to be taken on oath of names, &c. of ships in dis- 
tress, and a copy thereof published, 513. 733. 
carriages to pass over lands for the preservation of wreck, 7 17. 
compensation to be made to the occupiers of such lands, 747. 
penalty on persons impeding such passage, 747. 
punishment for plundering goods, &c. therefrom, 728. 
penalty on persons not delivering up goods stolen from, 726. 

stealing pumps from ships in distress, 726. 
making holes therein, 726. 
having shipwrecked goods in possession, 
728. 

offering shipwrecked goods for sale, 729. 
obstructing persons escaping from ships in 
distress, 728. 

putting up false lights to deceive ships, 728. 
entering ships in distress without leave, 726. 
impeding the saving thereof, 726. 
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WRECK— * 

penalty of persons molesting magistrates, &c., in .the preserve- 
* *tion thereof, 726. 732. 
acting contrary to orders of revenue officers, 
&c y 513. 

defacing marks of goods saved * therefrom, 
726. 

penalty dh naval officers, &c., for refusing to assist ships in dis- 
tress, 724. • ' * * 

revenue offiaers for abusing their trust in regard to, 

727. 

where offenders may # be tried, 731. 

clerks of the peace to prosecute for certain offences relating 
thereto, 731. 

penalty for neglecting to prosecute, 731. 
charges of prosecution, how to be defrayed, 731. 
goods*saved therefrom to pay customs, 725. 
salvage to be paid in respect of, 725. 731. • 

adjusted by justices, &c., 514. 725. 731. 

who are give notice of their 
meeting, 515. 732. 

-authority and duty of sheriffs in respect of, 513. 514, 515. 724. 

7$o: 

mayors, &fc., of corporations and port 
towns, 513, 514, 515. 724. 730. 
justices of the peace, 513, 514, 515. 519, 
V 520. 730. 

warden of the cinque ports, 731. 
coroners, 512, 513. 730. 
collectors of the customs, 512, 513. 730. 
commissionezl of Che land tax, 512, 513. 
730. 

revenue officers, 513, 514. 724. 730. 
constables and other peace officers, 513, 
514. 724. 730. 

masters of ships in distress, 513. 725. 
naval officers, 512. 724. 

‘ indemnity of persons acting in the preservation of, 726. 
who may give directions for self-preservation, 732. 
lien thereon for salvage, 494. 724. 750. 
sale thereof for salvage, 495. 514. 725. 730.^ 
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